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1. IVkaf Freight is. — The word “ freight ” means the reward payable to 
a shipowner for the safe carriage and delivery of the g(»ods carried in his 
ship. The term is also (iierhaps improperly) applied to the hire jiaid for 
the use of a ship for a voyage or j)eriod of time. It does not, in the absence 
of usage, include “ |iassage-money ” or money paid for carrj’ing persons os 
opposed to goods (Lum v. Marshall, 1844, 7 Alan. & G. 729, charter-party ; 
Denoon v. Home and Colmial I. C., 1872, L. K. 7 C. P. ;>41, marine 
])olicy) ; and ik» freight is jMiyable for a child Imrn in the course of a voyage 
(Abliott, 277 (5th)). Tn a marine policy it means “ the l)enetit derived from 
the employment of a ship, whether received by a money jwiyment frf)m one 
jierson wlio charters the whole ship, or from various persons who jmt 
specific quantities of goods on board, or from persona who jwiy the ship- 
owner the value of his own goods at the port of delivery increased by their 
carriage in his ship ” (Lord Teuterden, Flint v. Flewyng, 183C, 1 Bani. & 
Adol. 45). See AFFUEKiiiTMEXT ; Marine Insuranc e. 

The word, however, may not have its proper meaning in a contract of 
sea carriage; c.g. in a c.f. i. contract (q.e.), relating tn the goods which are 
l)eing carried in the vendor’s ship at a nominal rate, a projKirtion of the 
inclusive ^irice may be si)ecified as “freight” which corresponds to the 
currqpt price at which they woidd Ice carried in* another ])erRon’s ship (Keith 
V. Bwr^'s, 1877, 2 App. Gas. 650). Where goods arc ciirried in a ship of 
their owner no freight is really jrayable, but a rate may lie specified in 
order to allow their owner to negotiate it with other persons, and thus 
assignees of the freight of a ship on gqpds deliverable under their bills of 
jjiding to the order of the shippers (shipowners’ agents) were held entitled 
to hold the goods for that freight (Weguelin v. CeUier, 187?, L. E. 6 H. L. 
286). A shipowner has also been held entitled to exercise aiuun])aid 
vendor’s lien over goods sold by him anfl carried in bis ship for the balance 
of their price which was apportioned to freight (Sican v. Barber, 1879, 
5 Ex. D. 130). • 
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Freight is part of the res available in collision and salvage, and contiS-^ 
butes in general average (see those heads). It is no longer tlie “ mother of 
wages,” i.e. the wages of the crew do not depend on freight being earned 
(M. 8. A., 1894, 8. 167 (1); see Wages). 

2. Time of Payment — Freight may be payable either on delivery of the 
goods, or wholly or partly in advance, or after delivery, or in any way that 
the parties choose to contract ; and in the absence of express stipulation the 
time of payment may be determined by custom {Browne v. Byrne, 1854, 3 
El. & Bl. 703). In the absence of either stipulation or custom, freight does 
not become payable till delivery of the goods, and the shipowner is noj^ 
bound to part with the goods till his freight is paid. This is freight ju’oper, ^ 
or freight having all the legal incidents of freight. 

“ Freight (proper) is payable only on the safe carriage and delivery of ^ 
the goods : if the goods are lost on the voyage nothing is payable ; and in 
cases where the freight is made payable at so much per ton of the goods, a 
proportionate part of the freight only is x)ayable ” (Lord Blackburn, Allison 
V. Bristol 3/. /. C,, 1876, 1 Apj). Cas. 228). Under a charter-])artyor bill 
of lading stijnilating for ordinary freight, it is a condition precedent to 
the recovery (»f anything as freight under the charter-party that the goods 
shall have been carried to the port of destination (Brett, L.J., Metcalfe v. 
Britannia Iron Works Co,, 1877, 2 Q. B. D. 430); though if tlie contract 
permit of it, cjj, “ to [the named ])ort], or so nefir thereunto as she may safely 
get,” and there are justifying circumstances, delivery at another place will 
suffice {ibid , ; Cargo cx Argos, 1873, L. R. 5 1\ C. 134, 159). If the goods 
perish after the sliip reaches her ju'oper destination, but before delivery at 
that destination, no freight is payable {Duthic v. Hilton, 1868, L. B. 4 C. P. 
138). If the freight be payable on delivery the consignee must i)ay it con- 
currently with the delivery of the goods {Moller v. Young, 1855, 24 L. J. 

Q. B. 217); and “on delivery” does not mean after delivery {Payntcr v. 
James, 1867, L. B. 2 C. P. 348 and 357); and the consignee of the goods 
must generally tender the freight due upon delivery being made to him 
unless the master by his conduct or expressly waives the necessity for a 
tender {The Norway, 1864, B. & L. 226, 377, 409). The voyage on which 
the gooils have been carried must have been lawful or no freight is due 
{Muller V. Gernon, 1811, 3 Taun. 394). 

No freight is due when the comidetion of the voyage is i)revented 
by causes within the control of the shii)owner; or l>y causes beyond 
his control, whether physical {Metcalfe v. Bntannia Iron Works, 1877, 

2 Q. B. D. 423, port inaccessible owing to ice), political {Castel v. Trechman, 
1884, 1 C. & E. 276, port blockaded), or due to the act of an enemy {Liddkrd 
V. Lopes, 1809, 10 l^st, 526 ; 10 B. B. 368, capture), or the act of 'the 
shipowner's own Government {Osgood v. Groning, 1810, 2 Caii^. 466 ; 11 

R. B. 765, Idockade) ; and it makes no difference that the preventing cause is 
one excepted by the contract of affreightment from the shipowner'^reeponsi- 
bility for the goods. Nor is freight due when the cargo is sold at an inter- 
mediate port, though that may have been ntKiessary l>ecause of its damaged 
condition or in order to raise funds for repairing the ship (FZicrJoom v. 
Chapman, 1844, 13 Mee. & W. 230 ; Hopper v. Burness, 1876, 1 C. P. D. 
137 ; Hill V. JftZsoa, 1879, 4 ibid, 329) ; or when the cargo, though brought to 
the port of destination, does not arrive there in specie, i,e, “merchantable and 
the same thing as shipped” {Asfa^v. Blundell, [1895] 1 Q. B. 123, rotten 
dates; Duthie v. Hilton, 1868, L B. 4 C. P. 138, solidified cement). But if 
it arrives in specie, although damaged^ to such an extent as not to be worth 
the freight payable for its carriage, and the merchant abandons it to the 
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.Shipowner, and such damage be caused by the fault of the master and 
crew {Dakin v. Oxky, 1864, 15 C. B. N. S. 646, Willes, J.), freight is 
due, e.g. on bricks crushed by machinery in the hold {Gamtt v. Mel- 
huish, 1858, 4 Jur. N. S. 743). Freight is also myable where the com- 
pletion of the voyage is prevented by the fault or the charterer or goods 
owner, although under the contract tlie completion of the voyage and 
delivery of the cargo at its destination are conditions precedent {Cargo ex 
Galamy 1863, B. & L. 167, 178; Smith v. Wilsony 1807, 8 East, 437 ; The 
Sohlomstcriy 1866, L. E. 1 Ad. & Ec. 293: Blasco v. Fletchcry 1863, 32 L. J. C. P. 
^84). It is also jMiyable by captors of a neutral ship carrying belligerent 
^ cargo {The Copcnhageny 1799, 1 Eob. C. 289, 291); and where goods in a 
recaptured ship are unloaded by order of the Court, and the ship is thus 
prevented from carrying them o\\ {The Raceharse, 1800,3 Eob. C. 101 , 106 7?) ; 
l)ut captors get no freight from neutral goods in a condemned slii]) which 
have not been carried to their destination {The Fortuimy 1809, Edw. 56). 
No freight is payable if tlie ship is aliandoned on the voyage and brought in 
by salvors, for the contract of affreightment is terminated bv the abandon- 
ment {The CitOy 1881, 7 P. D. 5). 

Under a contract, however, by wdiich freight is only to be payable on 
delivery, partial freiglit or freight pro rata itimru may be claimed, although 
the voyage is'* not completed, provided tliat the owner of the goods volun- 
tarily accepts delivery of tliem at an intermediate ])ort and dispenses with 
their being carried to their original destination. And where the original 
destination lias been changed hy the goods owners, and by their orders 
they are delivered at a port short of the original one, full freight has lieen 
held payable {Christy v. RoWy 1808, 1 Taun. 3)00; 9 E. E. 776). “ To justify 
a claim for pro rata freight there must be a voluntary acceptance of the 
g<K)dH by their owner at the interme<liate port in sucli a mode as to raise a 
fair inference that the further carriage of the goods is intentionally dis- 
pensed with (Dr. Lushington, The SohlomsteUy 1866, L. E. 1 Ad. & Ec. 297). 
iV)r instances of pro rata freight being allowed, see Lutvndgc v. Greyy 1733, 
Abbott, 307 (5th) ; The Copcnhagcny 1799, 1 Eol). C. 289 ; Mitchell v. DartheZy 
1836, 2 Bing. N. C. 555, 570. 

If, however, the goods are not voluntarily accepted by their owner at the 
intermediate port, no claim to pro rata freiglit arises; c,g, where goods arc 
sohl by the master at a port of refuge, whether justifiably or unjustifiably, 
to save their value or for the repairs of the ship, and an acceptance of their 
2 yrocecds is immaterial {Hunter v. Prinsepy 1808, 10 East, 378; 10 E. E. 328, 
Lord Ellenborough ; Vlierhoom v. Ghapruany 1844, 13 Mee. & W. 230, 
Parke, B. ; Hopper v. BurrvesSy 1876, 1 C. P. D. 137 ; Hill v. Wilsony 1879, 4 
ihid. 329). The fact of the shipowuier being prevented by vis major from 
carrying die goods to their destination does not entitle him to rata, 
freight, unless there is a voluntary acceptances of them by their owner at 
an inte^diate port {Luhe v. LydCy 1759, 2 Burr. 882 ; Metcalfe v. Britannia 
/. W^y 1^7, 2 Q. B. D. 423 ; CoLstel v. Trechmany ante). 

Instead of being payable on delivery, freight may be made payable 
(wholly or partly) in advance, and is then called advance freight y e,g. “ on sliip- 
ment,” or “ on sailing ” ; under such a stipulation the freight must be paid 
though the ship or cargo be lost before arriving at their destination 
{Andrew v. MoorhousCy 1814, 5 Taun. 435 ; 15 E. E. 544; Byrne v. Schiller y 
1871, L. E. 6 Ex. 319). Where advancg freight has been paid it caftnot be 
recovered from the shipowner though the goods be lost {De Silvale v. 
Kendxdly 1815, 4 M. & S. 37 ; SaundSrs v. DreWy 1832, 3 Bam. & Adol. 445) ; 
and the same rule applies to the case of a “ through transit ^ case 
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where the transit of the goods was to be partly by steamer, partly by ralil^ 
and partly by steamer again, for which " freight is i)ayable in advance, ship 
lost or’ not lost,*' and the goods were lost while on board the first steamer, 
the owner of that ship who had been paid in advance for the whole transit 
was held justified in paying over to the other carriers their proportion of 
that«advance {Oreeves v. West Iridia Co.^ 1875, 22 L. T. 615 ; and so Oceam 
I. C. V. National 8,8, Co,, 1890, 7 T. L. R 417). The contract deteimines 
whether the freight is to be paid independently of the goods i)eing delivered 
or not, e,g, it may provide for advance freight being paid at port of loading, 
and yet the jiayment may be dependent on the safe delivery of the goods 
their destination {Mashitcr v. Bidler, 1807, 1 Camp. 84) ; while, on the other ; 
liand, payment may be independent of the result of the voyage {Andrew v. 
Moorhouse, 1814, 5 Taun. 435 ; 16 R R 544, £5 a ton paid in London or 
£7 paid at the Cape, and charterer preferring former ; and see Lidgett v. 
Perrin, 1861, 11 C. B. N. S. :162). 

Advance freight is not imyable if it is to be paid on signing bills of 
lading," and the bills of lading are never signed, and the ship never sails 
{Ex parte Nyhohn, 1873, 43 L. J. l^ky. 21). Ihit where under such a 
stipulation the vessel sails and is lost, charterers must present l)ills of lading 
for signature or be liable in damages to tlie amount of the advance freight 
{Oriental 8,8, Co, v. .7'y/or,[1893] 2 Q. B. 518). If, however, freiglit is to be 
advanced “ if required,” “ less interest and insurance,” and the ship is lost 
immediately after sailing, and no bills of lading have been presented for 
signature and no demand for the advance freight has been made, the ship- 
owner cannot recpiire it to be paid after the loss, for the i)rovision as to 
insurance shows that the requirement must be made while insurance is 
possible {8mith v. Pyman, [1891] 1 Q. B. 42 and 642). 

Charter-i)arties, however, often provide for advances to be made by the 
charterer for shij/s disbursements ; and the diflerence between these and 
advance freight is that they are a loan repayable to tlie charterer in any 
event, while advance freight is irrecoverable. But they are at times 
difficult to distinguisli ; cjj, a charter-j>arty saying the “ captain is to be 
supplied with cash for ship’s use ” has been held to mean an advance only 
{Manjidd v. Maitland, 1821,4 Barn, k Aid. 882); while one saying that “ cash 
was to be advanced at port of loading and the residue of such freight 
was to be paid on delivery of cargo at port of destination ” has been held to- 
mean advance freight {De Silvalc v. Kemlall, ante). A test of the naftxre 
of such advance is to see wlio is to insure it ; for, as advances of freight are 
at charterers' or merchants’ risk, insurance by them is a sign tliat the 
advance is of freight, e,g, casli for ship's disbui’scments to be advanced up 
to £300 free of interest, but subject to uisurance and £2, 10s. i)er cent, 
commission {Hides v. 8hield, 1857, 26 L. J. Q. B. 205 ; ami sei^ Allison v.. 
Bristol M, I, C,, 1876, 1 App. Gas. 229); and a stipulation that the ‘‘ship- 
owner is to insure the amount of the freight to be advajiced by freighter's 
acceptance at three months on signing bills of lading, and deposft with 
charterer the club policy and guarantee same,” may have the same effect 
{Tamvaco v. Simpson, 1866, L. R 1 C, P. 363). 

The charterer may also be liftble under his contract to juiy freight in 
addition to iju advance of freight, though the ship may be lost on tbe 
voyage ; €,g, where the eharter-juirty provided for an advance to the master 
by the* freighter’s agents in Calcutta against his receipt, and “ to be deducted,, 
together with 1 J per cent, commission on the amount advanced and cost 
of insurance, from freight on settleAent thereof, and remainder on right 
delivery of cirgo at port of discharge in cash as customary, master to sign 
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bflls of lading at any current rate of freight required without prejudice to the 
charter-party, but not under chartered rates except the difference is paid 
in cash,” it was held that the shipowner was entitled to this difference 
besides the advance, although the ship was lost on the voyage {Byme v, 
Schiller, 1871, L. R. 6 Ex. 319); and in anotlier cAe the charterers were 
similarly held bound to make up the deficiency between the chartered and 
actually carried freights, although the ship was lost on the voyage (Carr v. 
WallacMan TcL Co,, 1866, L. R. 1 C. P. 636 and 2 ihid, 468). 

A clause in a charter-j^arty that advance freight shall be payable “ sub- 
ject to insurance” only means subject to deduction of cost of insurance 
(Carver, 566), and does not oblige the shipowner to insure the advanced 
freight for the merchants benefit {Jackmi v. Tmacson, 1858, 3 H. & N. 405 ; 
WatHon\,Shanlimid, 1873, L. R. 2 H. L. Sc. 304). Tlie shipowner, in order 
to get the advance freight, th\is pays for the risk of insuring it, and bears 
the risk ; but this does not, however, relieve him from responsibility to the 
charterer for the loss of the advances, or the increased value of the goods 
by reason of those advances, if the cargo is lost by the negligence of 
the master or crew {Rodocanachi v. J////>//rn,.1886, 17 Q. R I). 326 and 18 
ihid, 67), and under similar circumstances the charterer can recover the 
advance fnuglit, premiums of insunuice, and otlier necessary shipping 
charges paid by him, though the contract makes the charterer liable to pay 
advance freight “shij) lost or not lost” (Grcal Indimi Pen, R, C, v. Tnrnlmll, 
1885, 1 T. L. R. 570); and in the like case the charterer has also been 
allowed to recover the advanced freight which he had insured for his 
underwriter’s l)enefit as part of the value of the goods {Dufourcct v. Rislurp, 
1886, 18 Q. R 1). :;73). 

Where freight is to he paid in advaiuie the shi]) must sail in a sea- 
worthy condition (Thompson v. Gillespie, 1855, 24 L. ,1. Q. Ik 340, “one- 
fourth of freight to be advanced, less 5 jier cent, for insurance, interest, and 
<‘ommission ”). Where freight has partly been paid in advance, and the ship 
only arrives at her destination with part of her cargo, the way to ascertain 
the ])alance payable is to regard the payment made not as distributive over 
the wiiole cargo, but as paid for the part wliich has arrived. Thus in a 
case where the freight was to be ])aid “on unloading and right delivery of 
cargo at 42s. ]»er ton, . . . and such freight is to )je paid, say one-half in cash 
on signing bills of lading, less insurance interest and discount, aiul 
reiiAinder on right delivery of cargo, agreeably to lulls of lading, less cost 
of coal short delivered,” and the shijjowner insured the “ freight jMiyable 
abroad,” and one-half of the freight was paid on shiiuiient, and the ship only 
arrived with half her cargo, it wfis held to be a total loss under the policy, 
only half the freight being at risk (Allison v. Bristol M, I, C,, 1876, 1 App. Cas. 
209). In ^uch a charter it seems that the words “the amount paid on 
signing lulls of lading to be deducted from freij^it in settlement thereof ” 
should Jje implied if they are not expressed (Lord Selborne, ihid. 254), and 
it fortmri ^ lump sum paid for advance freight must be deducted in full 
on settlement of freight at port of discharge, though some of the cargo 
may have been lost on the voyage (Carver, 569). 

Freight under a charter-party may payable in a lump sum, called 
lujpp freight, on delivery of the cargo. If, in such a case, the soyage is not 
completed, and the cargo is not delivered, no freight is due ; but if the ship 
arrives with only a part cargo, her claim to freight depends on thft con- 
struction of the contract. Generally, however, the “cargo” delivered* 
need not be that agreed to be loaddH under the charter-party, nor the 
whole of that shipped ; for although part of it have been lost, jettisoned, or 
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sold by the master (and this was made necessary by liis negligence), tMb 
lump freight is still due, though the goods owner may have a counter- 
claim against the shipowner for such loss {Merchant Shipping Co. 
ArmitagCf 1873, L. R 9 Q. B. 97 ; The Norway, arUe). If the vessel fails to 
complete tlie voyage lic^rself, and the cargo owner has to send on the goods, 
the lump freight is not due. but it seems that the shipowner can earn it if lie 
tranships the goods {Mitchell v. Barthez, 1836, 2 Bing. N. C. 555). Where 
a lump sum is made payable by the charter-j)arty in case of default to 
bring home a return cargo, it is due to the shipowner, although the master 
earns freight on the return voyiige by bringing home other persons’ goods 
and his own {Bell v, Pullar, 1810, 2 Tauii. 285; 11 E. E. 574). Under if 
contract to jiay lump freight on delivery of cargo, and the master to sign 
bills of lading at any rate (jf freight if required, and freights to be collected 
by the charterer, the lump freight only becomes due when the cargo is 
completely delivered {Brown v. Tanner, 1868, L. E. 3 Ch. 597). 

Freight under a charter-party may also be made payalde for the hire of a 
ship for a jiarticular period of time and in proportion to the time occupied, 
and is then called time freight. The terms of the charter-party determine 
when the freight becomes ])ayable, and it may vest at (certain intervals, eg. 
24s. per ton per month, two nioiiths* freight payable on signing charter-party, 
and two months’ freight ])ayable every four months, and the ship being lost 
in the eleventh month, the freight was held to vest monthly {Havelock v. 
OeddeRy 1809, 10 East, 555 ; 10 E. E. 380); or “at a certain rate ]>er ton per 
month, freight i)ayal)le thus, as much as shall be earned at time of arrival 
of ship at first destined jjort abroad within ten days f>f arrival, and every 
month’s freight afterwards to l)e ])ayal>le monthly,” ship being lost before 
reaching any ])ort, no freight was lield due {Gihhon v. Mendez, 1818, 2 Bam. 
& Aid. 7 ; 20 E. E. 337) ; or “at a certain rate per month for tlie voyage out 
and home,” shij) lost on her way home witli cargo, outward freight held 
j:>ayable {Mackrell v. Simond, 1796, Abbott, 333 (5th)) ; or “ freight to 
become due and be paid on final discharge of vessel,” shij) lost on outward 
voyage, no freight lield payable {Byrne v. Battlnmi, 1797, Abbott, 335 (5th)) \ 
or “a freight of £670 per month of round voyage to be payable on arrival 
and discharge of ship at her destined jiort in Great Britain,” ship seized on 
outward voyage and brought back, no freight jiayable {Smith v. Wilson, 
1807, 8 East, 437). A “month” in a charter-party ahvays means a 
calendar month, unless the context shows the contrary {Jolly v. Young, 1T94, 
1 Esp. 106). Under a time freight the charterer may not deduct time 
occupied in repairs, even though under the contract it is the shipowner’s 
duty to keej) the ship in repair, unless it is so stijnilated {Havelock v. 
GeddeSy ante ; Bipley v. Scaife, 1826, 5 Barn. & Grebes. 167 ; 29 E. E. 205) ; 
but he can counterclaim for such loss. Such stipulations are “ hire of ship to 
cease during breakdown of^anachinery stopping working of ship*more than 
forty-eight consecutive hours till she is again in eliicieiit state to resucie her 
service” {Hearth v. Miller, [1891] App. Gas. 48); or “in event *of Joes of 
time by collision, by which vessel becomes incapable of proceeding for more 
than forty-eight w^orking hours, jiayment of hire to cease till she is again 
in efficient shite to resume her voj^age ” {Hough v. Hectd, 1885, 54 R J. Q. B. 
294 and 55 itiUt 43). In Government charters a clause is often inserted 
empowering the Admiralty or Transport Commissioners to make an 
abatement from tune freight if delay be caused by breach of orders, or 
master’s neglect of duty, or vessel^becoming unable to execute her service 
(Beatson v. Schanchy 1803, 3 East, 23$\ 7 E. E. 436, sliip rendered incapable 
by smallpox %,mong the crew ; Inman v. Bmhoff, 1882, 7 App. Cas. 670, 
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ship stifking on rock wliicli necessitated repaii*). Wliere no such stipulation 
•is made, the hire runs on without a break ; thus under a charter-party for a 
round voyage, “ £6300 to be paid for the first eight months, and 478. 6d. 
per montli for further time taken to complete the voyage,” and where the 
ship was seized when by charterers' order she was trying to go to a 
blockaded port, kept detained five or six weeks, and then liberated and 
brought cargo home, having been thirteen months in all, it was hel3 that 
freight was due for the whole time {Moorsam v. G-reaves, .1811, 2 Camp. 626). 

A vessel let for a cerhiin time may not be able to finish the voyages on 
Avhich she is sent in that time ; and in such a case the charterer may pay for 
the extra time at the chartered rate {Gray v. Christie, 1889, 5 T. L. E. 577). 

IJcad freiyht is a compensation for loss of freight (Lord Ellenborough, 
PhMlips V. Bodie, 1812, 15 East, 547 ; 13 E. E. 528), either at an agreed 
rate or not, payable to the shipowner by the charterer if he fails to ship 
a full cargo. It will include unliquidated damages for failure to load a full 
cargo if tliere are any means of calculating them, e.g. if freight be fixed at so 
mucli i)er ton, and a uniform cargo is carried {Pearson v. Goschen, 1 864, 33 
L J. C. 1*. 265 : Gray v. Carr, 1871, L. E. 6 Q. B. 522 ; McLean v. Fleming, 
1871, L. E. 2 H. L. Sc. 128). 

3. Basils of l^aymeni. — Wliere no rate of freight is mentioned, the freight 
is cfilculatcd at the ordinarv rate ruling at the time of sliipment {Gnmm 
V. Tyrk, 1864, 4 B. & S. 600, 709, and 714). 

Cargo may be carried “freight free” or at a nominal rate ; and this is 
often the ciise where it belongs to the shijiowner. The bill of lading holder 
ill such case need not pay more than tliat nominal rate. A shipowner may 
(mitract to carry goods in tliis way in spite of a mortgage on the ship; 
for he may use his sliij) as he likes so long as the mortgagee leaves him in 
yiossession of her ; and if tlie mortgagee takes possession after the goods have 
been shipped, he is bound by tJie contracts regarding them {Brown v. North, 
1852, 22 L. 4. Ex. 49 : Keith v. Burrows, 1877, 2 0. P. D. 163 and 2 App. Cm. 
636). Similarly, a purchaser of a ship cannot demand more than the freight 
reserved by the contracts existing with regard to her. Thus where the 
master of a ship gave bills of lading “ freight for goods free on owner's 
account and deliverable to defendants' order,” in ignorance that the ship- 
owner had sold the ship to the plaintitt* before sudi shipment, it was held 
that no freight was payable, and the fact that the defendants who had 
HoW the goods to the shii/owner Imd claimed them as unpaid vendors, 
and thus the goods ceased to be on the shipowner’s account, made no 
difierence {Mercantile Bank v. Gladstone, 1 868, L E. 3 Ex. 233). Where 
goods were being carried by shipowners on their own account, and the ship 
was wrecked and abandoned to underwriters, and her cargo was brought 
on in her after the abandonment, it was held that the underwriters could 
not claim*freight from the port of de|)arture home, but they could claim 
coiuppn.sation for carrying the goods home •from the place of wreck 
{Millff Woodfall, 1857, 27 L. J. Q. B. 120). Shipowners may, however, 
make their own goods liable to freight by stipulation to that effect in 
the contract ; and indorsees and assignees from them can only obtain the 
goods on payment of that freight {We^uilinv, Cellier, 1873, L. E. 6 H. L. 

* The basis on which freight is generally payable is the weijjht or measure- 
ment of the goods according to an agreed standard ; but the w^eight when 
Shipped and the weight when deliveredimay not tally. In such a case the 
general rule is as follows, viz. that » freight is to be paid on that amount 
alone which is put on board, carried throughout the whqje voyage, and * 
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delivered at the end to the merchant ” (Alderson, B., Gibson v. Sturge, ISSjSj • 
24 L J. Ex. 121, 126). It is more fully stated by Bowen, J., thus: “As a ‘ 
general principle, freight, in the absence of special agi-eement to the contrary 
(or uniform custom of trade), 1)ecomes payable only on so much cargo as 
has been both shipped, t carried, and delivered. If less has Ijeen shipped 
than |)a8 been delivered, as in the case of cargoes which heat under sea 
water damage, freight is payable on the lesser quantity shipped. If less 
has been shipped and carried than has been delivered, as in the case of 
goods which are compressed during the voyage and expand on being 
unloaded, freiglit is payable on the compressed and not on the exjmnded 
measurements. If, on the other hand, less has been delivered than shipped,*' 
as in the case of goods lost on the way, then freight would be payable only 
on the quantity delivered. But for the convenience of business, contracts are 
frequently made to vary thi^jwimd faeu rule” {Spaight v. Farmcirrthy 1880, 

6 Q. B. I). 115). Carver puts it shortly that if there is any difference 
between the ship])ed and delivered weights, freight is ])aid on the lower, 
whichever it is ; if cargo swells on the voyage, the freight is paid on the 
quantity 8hi])ped, while if it wastes (by drainage or evaporation), it is 
payable on the quantity delivered (576). Willes, J.’s, o])inion that whether 
tlie cargo swelled or whether it diminislied by drying, freight was payable 
on the 8hi))])ed quantity, does not seem to be the correct i)rinciple {Daldn v. 

1804, 'X) L J. C. P. 119). Thus where 2664 ([iiarters of wlieat were 
shipped, and 2785 delivered, freiglit was paid on the former ((rihmn v. Stnrge^ 
18o5, 24 L. J. Ex. 121); and where a cargo of cotton which had been 
shipped in a highly compressed condition at Bombay expanded on delivery 
(beyonil tlie capacity of the shij)), and payment was to be made “ 758. per 
ton of 50 cubic feet delivered,” payment was held due on the shipped 
amount v. Knoop^ 1867, L. K. 2 Ex. 125, odd). Tliis may be varied 

by si)ecial agreement, c.g, by “ payment on net weight delivered ” of a cargo 
(>f green bark, which naturally became lighter on delivery than on shipment, 
freight was held payable on the lesser quantity {iJonWrurd v. Fmd, 1866, 

L. K. 1 C. P, 640) ; or “ freight to be jiayable in case of cargo being delivered 
in lieated or damaged condition on invoiced (juantity taken on board as per 
bill of lading, or half freight upon such damaged ])ortion at captain's 
option, provided no part be tlirown overboard or otherwise disposed of 
during the voyage, and freight to be at 7s. per imj)erial quarter delivered,” 
where bill of lading said “ quantity and quality unknown,” held caj)tain could 
elect to be paid on the bill of lading quantity {TvUy v. Tvrry, 1873, L. li. 

8 C. P. 670); “freight payable on deals and sawn lumber on intake measure 
of quantity ddiveraV' {Spaight v. Farnioortk, above); “freight to be paid on 
Wilmington gross intake weight ” (Fullagsen v. Watford, 1883, 1 C. & E. 198) ; 
freight payalJe either “ on gross invoice weight ” or “ gross landing Nveight ” 
{Leech w Glynn, 1890, 6 T. L. R. 306); and timber charttTs now Sometimes 
make freight payable “ on intake measurement of quality delivered as ascer- 
tained at port of discharge ” (Carver, 578, note). • * • 

The usage in a particular trade may control the manner of measurement, 
e,g. BomUy trade, on sliipped (juantity {Bottomley v. Forbes, 1838, 5 Bing. N. C. 
121, cotton) ; West India trade, on delivered quantity (Abbott, 296 (5th) ; and 
Grilison v. Sturge, ante, sugar and mmasses). Where the manner of measure- 
ment is left doubtful by the contract, the intention of the parties governs, aS 
tfsrartaiped from the circumstances under which the contract was made 
and the ordinary practice of the ilbrtacular trade (Carver, 580) (Nidsen v‘ 
iveam, 1884, 1 C. & £. 288, where the freight for a timber cargo was to be 
payable for deals and battens per St. Petersburg standard hundreds 
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ti2, 58.,* and this was held equivalent to such a number of these hundreds as 
• ascertained by the customary mode of measurement adopted by the Dock Com- 
missioners for timber cargoes at Mersey Commercial Docks) ; but the contract 
may shew the meaning to be put on it: thus “ 368. in full per 180 English 
cubic feet taken on board as per Gothenburg custcSn,” where the cargo was 
not measured at loading but was measured at Hull on the English i^’stem, 
it was held that the shipowner was entitled to have it measured on the 
Gothenburg system, which was more favourable to him (Thr Sl'andinav, 
1881, 51 L. eT. P. 43). The quantity of cargo mentioned in the bills of lading 
is not conclusive unless so agreed {Mollcr v. Livmg, 1811, 4 laun, 102; 
•and see Bills of Lading). The expense of measuring cargo in the absence 
of agreement or usage to the contrary falls on the shipowner, for “the 
person who wishes to ascertain the (juantity must incur the trouble and 
expense of weighing it” (Willes, J., Ooulthurst v. Street, 18GG, L. E. 1 C. P. 
654); but custom of a particular trade may alter this and make the 
merchant liable (Watts v. Grant, 1889, 26 Sc. L. E. GGO, grain trade). 
Freight may be payable according to an agreed scale, ejj. j)er London 
Baltic printed rates, and the price fixed for a particular article by 
the contract will be the standard for determining the freight payable for 
another article according to the scale (Ittminn S, K C, v. Silva, 1863, 
13 0. B. N. S. 610 ; Carver, 583). 

4. Mo(k of raiiment of FreiffM ^^ — Unless otherwise stipulated, freight is 
payable in cash and without deduction, and in tlie currency of the jdace of 
payment (Carver, 584). But if the custom at tlie port of discliarge is to make 
a deduction, this governs ; c.g, a custom to allow three months’ iliscount from 
freight payable under bills of lading on goods coming from New Orleans 
and other American ports, has been held consistent with a provision of 
■“freight reserved for goods at i;d. per lb.” (Brotrn Jh/rttr, 1854, 23 
L. J. Q. B. 313). If i)ayment is by the agreement to be )>y acceptances, the 
master or ship’s re]»resentative must })repare the bills, and the consignee 
of the goods need only offer to accept them (Luard r. Batcher, 1846, 

2 Car. & Kir. 29); but if it is to be ])y good and ap])roved lulls, the 
consignee must procure them (Tate Meek, 1818, 2 Moo. 278; 19 E. E. 
518). If consignee has option whether to i)ay in bills or in casli and elects the 
latter, the shipowner’s lien on the goods continues till cash is })aid (Bayntcr 
V. James, 1867, L. E. 2 C. P. 348). If the master accei)ts a bill for the 
frtight, that suspends the right to other payment so long as the lull runs, 
but that right generally revives on dishonour of the l)ili if held l)y the 
shipowner (Tapley v. Martens, 1800, 8 T. E. 451); but this depends on 
the intention of the parties, and, if so intended, taking tlie lull may be 
a complete discharge. Tlie master generally has authority to bind his 
co-owners by taking a bill instead of cash (Anderson v. Hillies, 1852, 21 
L. J. C. 1^750). If the consignee does not pay the freight, the shipper’s 
liability to pay it (preserved by the Bills of Lading Act, 1 855, s. 2) may 
be discharged by a bill being taken, though it was not intended that it 
should be, e.g, when captain takes a bill for his own convenience and not 
because he cannot get cash (Strong v. Hart, 1827, G Barn. & Cress. 160; 
30 R E. 272 ; so Marsh v. Pedder, 1815, 4 Camp. 257). Unless expressly so 
^^ipulated, claims for damage cannot be deducted from freight by the 
]^rson liable to pay it, though they arise in respect of breaches of the 
contract under which the freight is due (Meyer v. Dresser, 1864, 33 L«J. C. P. 
289, claim for missing goods; Seager^v, Dxithie, 1860, 29 ihid, 253 and 
30 Vmh 65, demurrage payable for either shipowner’s or shipper’s default). , 
If so stipulated, such claims can be deducted (Garston Hickie,\%%&, 
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18 Q. B. D. 17) ; and if not bo stipulated, a counterclaim lies fof then* 
(Carver, 586). 

5. To whom Freight is Payable, — Priiwarily freight is payable to the person 
who owns the ship at the time of making the contract ; but the ship may 
have been since sold, or ilssigned, or mortgaged, or its freight may have been 
sold or assigned ; if in doubt, tlie consignee of the goods can interplead (g.v.). 

Generally the master represents the owner, and payment to hiin is a bar to 
a claim for freight by the owner, unless the owner has given notice to pay it 
only to himself ; and a payment to a shipowner of freight due under a charter- 
party made by the master is a bar to a claim for freight made bj' the master, 
though the master has given notice not to pay it to anyone but himself • 
(Atkinson v. Cotesworth, 1825, ?* Barn. & Cress. 647 ; 27 E. li. 450 ; Guim v. 
Trask, 1860, 29 L. J. Ch. 837). The master may not have tliis authority to 
bind his owner at a port where the ship’s husband manages the ship, or by a 
course of business the freight should be paid to the shijis agents; and if an 
agent be appointed to collect freight, the master *s authority is superseded 
(The Edmond, 1800, Lush. 58). The master cannot (daim freight as against 
the owner, tliough the owuier owes him wages or disbursements, and he has 
a maritime lien on tlie ship and freight for them (Smith v. Plummer, 1818, 

1 Barn. & Aid. 575 ; 10 li. B. 891 ; Atkinson v. Cotemoorth, above ; M. S. A., 
1894, s. 167). He may sue for freight when he has made tlie contract 
for it (Brouneker v. Scott, 1811, 4 Taun. 1; Cairthron v. Trlckett, 1864, 83 
L. J. C. P. 182), and be sued in resjiect of it (Priestley v. Fernic, 1865, 34 
L. J. Ex. 172), but not as well as the owner (ihid.). If he lets the goods out 
of his hands before payment to consignee on an implied promise to jiay their 
freight, he can sue liini (Shields v. Davies, 1815, 6 Taun. 65). It is no 
answer to a claim by the master for freight that the person liable to pay it 
is owed money by tln^ shipowner (Isherg v. Bowden, 1853, 22 L. J. Ex. 822). 
A managing owner, w’here there is more than one owner, is the proper jierson 
to receive the freight : he has no charge on it for his own ad\'ances, but can 
retain the amount of his advances out of it when it conies to his hands ; lie 
cannot, however, assign this right, though the ship is in his debt (Gvion v. 
Trask, ante ; Beynon v. Godden, 1878, 8 Ex. D. 168). 

Tlie goods owuier must jiay the person wdio owns the ship when payment 
falls due; and an assignee of the ship is entitled to the freight before 
a subsequent assignee of the freiglit (Lindsay v. Gibls, 1856, 22 Beav. 522). 
For the right to freight as between vendors and vendees and inortgageesiof 
ships, see Siiir (Moktcaoe). For the right to receive freight as between the 
owners and charterers, see Ciiauteh-Pauty : Bills of Lading. 

6. By w>ho7n Freight is Payahle. — Primarily tlie person making tlie (;on- 
tract is liable to jiay their freight, i,c, where there is no charter-party, the 
shipper, even after delivery has lieen maile to a consignee. This liability of 
the original shipper is preserved by the Bills of Lading Act (see® Bills of 
Lading); but the shipowuier may lose his right of recourse againsjj the 
shipper by giving credit to the consignee, and taking a bill for^liistown 
convenience (Strong v. Ifart, ante). Under the Bills of Lading Act, also, 
anyone receiving goods under a bill of lading, wlio has also the property in 
the goods, is liable to the ’shipowner for freight. And any bill of lading 
holder claiming goods under it, though he has not the property therein, 
may be liable for freight, as impliedly promising to pay it (Allen y, 
Coltart,ml883, 11 Q. B. I). 785); and such liability may also arise on proof 
of the course of business between ^he parties being to that effect ( Wilsoji 
V. Kyvner, 1813, 1 M. & S. 157). Where, however, notice is given that the 
person receiving the goods is an agent only, the mere receipt of goods by 
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him d^8 not found a promise that he will be personally liable for fi'eight 
* (Amos V. Tempcrlcy, 1841, 8 Mee. & W. 798 ; S,S. LaTimstcr v. Sharp, 1889, 
24 Q. B. D. 158). 

For charter-party freight the charterer is generally liable, even 
though bills of lading for the same amount are ofitstanding with shippers 
ur third parties {Christy v. AW, 1808, 1 Tauii. 810 ; 9 E. II. 776); lyid the 
shipowner may recover it from him before trying the bill of lading holders, 
though he has delivered them their goods without payment {Shepard v. 
De Bernalcs, 1811, 13 East, 565 ; 12 E. E. 442). Assignment of the charter- 
party will not, without the consent of the shipowner, release the charterer 
*lrom liability {Dimcch v. Corleit, 1858, 12 Moo. P. C. 199). Generally, 
however, by the “ cesser clause the charterer is only bound to find a cargo 
for the voyage, and his liability ceases when it is shipped, tlie sliipowner 
being given a lien for it for freight, etc. (see Chauter-Party ; Carver, 607). 

7. Means of enforcing Fayment — ^Apart from his right of action at law, 
as a general rule the shipowner lias a lien on goods w’hich lie lias carried 
under a contract of sea carriage for tlieir freight, and may detain them till 
it is paid, unless, perhaps, they were shipped without the authority of or in 
fraud of their owner (Carver, 652). This lien is a common law one. It 
exists apart from express contract, and it is not lost by making an express 
contract unless that is iiiconsistent wdth it. It is confined to the particular 
shipment on which it is due, unless exjiress agreement or general usage of 
trade extend it further. This lien attaches not only to friiights due under 
bills of lading, but also to those under charter-parties, whether lump sums 
or payments in proportion to what is carried, and also, it seems, to time 
freights, if the sliipowner in this case is currier of the goods, and does not 
merely lease the shiji to the charterer, provided that the delivery of the 
goods and payment of the freiglit are to be made concomitantly by the 
contract {Tate v. Meek, 1818, 2 Taun. 280 ; 2 Moo. 278 ; 19 II. E. 518 ; Yates 
Meynell, 1818, 2 Moo. 297 ; 19 E. E. 527 ; SariUc v. Campion, 1819, 2 
Barn. & Aid. 503). Where there is no express stipulation as to the time 
and manner of payment of freight, the master is not bound to part with 
the goods till his freight is paiil {Black v. Rose, 1864, 2 Moo. P. C. 
N. S. 277). 

Where, however, the charter-party allows the charterer to use the ship 
as a general ship, and the master is to sign bills of lading as required, and 
the charterer is to collect the freights under those bills of lading, it seems 
that the shipowner will have no lien, whether against the charterer or the 
bill of lading liolder, for the (diarter-party freight does not I)ecome due till 
the cargo is completely delivered {Broirn v. Tanner, 1868, L. E. 3 (Jh. 597, 
where the charter-party freight was to be “ paid on the unloading and right 
delivery of cargo as customary ” ; and the freight was held to be not due 
till “ the^purpose of the voyage was coini>letely carried out *'). Where the 
chanter-party gave a lien for freight, but also provider! that any difference 
lietweefl charter-i)arty and bill of lading freight, if a deficiency, should be 
paid in advance, and if an excess, should be deducted by charterer s agents 
at port of discharge, the Court of Ap]>eal held this gave the shipowner no 
lien for the former difference {Gardner \ Trechmann, 1884, 15 Q. B. 1). 154). 

^ The shipowner may detain all goods liable to freight till the whole 
freight on them has l)eeii paid {Perez v. Alsop, 1862, 3 F. % F. 188), or he 
,may give delivery and receive freight by instalments {Blojck v. Bose, anJU\ 
or, after delivering some, he may detafh the remainder for the freight due 
in respect of all {Sodargren v. Fligkt, 1796, 6 East, 622). Goods comprised^ 
in several bills of lading belonging to the same person atjd shipped under 
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one contract are treated as one parcel of goods; and before they are all 
delivered any of them may he detained for the freight due for them all; 
while if Beveral billa of lading have been given for different ^rts of 
one shipment, and assigned by the ship 2 >er to diflerent persons, the shipowner 
cannoj) exercise his lien bn the goods in one bill of lading for the freight 
due on another (Bernal v. Bim, 1835, 1 Gale, 17). 

There is no lien either at common law or equity for dead freight ; it 
must be given by express stipulation (Phillips v. Kodie, 1812, 18 East, 547 ; 
13 R K. 528 ; Bailey v. Gladstone, 1814, 3 M. & S. 205). A lien for freight 
and dead freight is generally given in modern charters thus : “ Shipowner ^ 
to have absolute lien on cargo lor recovery of freight, dead freight, and 
demurrage.” Such a clause gives a lien on the outward cargo of a cliarter- 
party out and home, though it he agreed that the freight is to be calculated 
on the homeward cargo (Gilkison v. Middleton, 1857, 26 L. J. C. P. 209). 
This lien for freight, whether common law or contractual, is excluded if the 
terms of the charter-party or bill of lading are inconsistent with it, 
by agreement to jjay freight, ** part on sailing, part on delivery of outward 
cargo, and part in cash two months after vessel’s report inwards, and after 
right delivery of cargo ” (Foster v. Colhy, 1859, 28 L. J. Ex. 81) ; but where 
payment is to be made by bills, the lien continues till the bills have been 
given, and it was held to so continue where the bills were not payable till 
two months from the day tliat delivery should be completed, for the goods 
might be landed in the (*aptain*s name, and delivered all in one day (Tate v. 
Meek, 1818, 8 Taun. 280; 19 11. li. 518). If under the charter-party the 
possession of tlie ship is given to the charterer, the owner has no lien on the 
goods loaded for the un])aid charter-party freight (.Belcher v. Capper, 1842, 

4 Man. & G. 502 ; Ghrislic v. Lends, 1821, 2 11. & II. 410 ; 2:i 11 11 483 ; 
Hutton V. Bra/fd, 1816, 7 Taun. 14 ; 12 It. It. 4.‘»1), unless the charter-party 
gives an express lieu for the freight, and the goods belong to assignees 
from the charterer, who sliould liave made inquiry as to tlie contract under 
which the goods w^ere carried (Small v. Moates, 1833, 9 Bing. 574). See Ilii.Ls 
OF Lading. 

In the case of advance freight, it has been doubted whether the ship- 
owner has any lien on the cargo. Lord Ellenborough held that this is not 
properly freight at all (Blakcy v. Dixmi, 1800, 2 Bos. & Pul. 321) ; and Lord 
ICingsdown, in tlie Privy Council, expressed a similar view, with special 
reference to the lien attaching to freight. “ A sum of money payable befoi^ 
the arrival of the shii) at her port of discharge, and payable by tlie shippers 
of the goods at the jiort of shipment, does not acquire the legal character of 
freight because it is described under that name in a bill of lading, nor does 
it acquii'e the legal incidents of freight. . . . Where the jiarties, instead of 
trusting to the general rule of law with respect to freight, make a special 
contract for a jiaymeiit whiclj^is not freight, it must depend on the lerms of 
that contract whether a lieu, does or does not exist ; when the contract gives 
no lien, the Court will not supply one by imidication ” (Kirchner Venus, 
1859^ 12 Moo. P. C. 361). And in a previous case before the Privy Council, 
similar in circumstances to Kirchmr v. Venus, where the freight was to be 
paid “ one month after sailing, ship lost or not lost,” by the shipper (in 
Venus* case it \^s to be paid to a third person at the port of loading), and , 
the shipowner was not allowed to detain the goods at the port of discharge 
for the unpaid freight, Baron Parke, in delivering the judgment, stated that , 

** the word freight is not used in the^sense that w’ould give a right of lien ; 

# . . the shipowner is entitled to lien on^ooils for freight properly so called, 
that is for carAage and delivery of gooils, unless he has entered into a 
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contract moonsistent with that lien, tjg. as where the contract is to pay 
after delivery for cargo, and not at time of delivery of cargo " (J^bw v. 
Kirchner, 1857, 11 Moo. P. C. 21). On the other hand, in a case decided 
previously to Kirchner v. Venus, where a ship \vsa8 cliartered for a round 
voyage for £900, partly payable in advance by bill, and ownei*s were to have a 
lien on cargo for all freight, and tlie ship was put up as a general ship, and 
the charterers loaded some goods which they consigned to persons at the 
outward port under bills of lading signed by the master, which made freight 
payable at x>ort of loading one month after sailing, ship lost or not lost, 
^aud the charterers* bill was dishonoured before the ship arrived, the Court 
of Common Pleas held that the shii)owners were entitled to a lien against 
the bill of lading holders for the bill of lading freight, but not for the charter 
freight, though they would have been entitled to sue for this if the master, 
by giving bills of lading, had not substituted the liability under the bill of 
lading for that under the charter-j)arty as against the bill of lading holders 
((rilkison v. Middleton, 1857, 26 L. J. C. P. 209). The Court of Queen's 
Bench similarly, in a case where goods were consigned to i)er8on8. abroad 
under a bill of lading which made freight imyable by shippers one month 
after sailing, held that the shijjowner was entitled to a lien on the goods for 
unpaid freiglit {Neish v. Graham, 1857, 27 L. J. Q. B. 15). The test of 
whether a lien is given or not, as }K)inte(l out by these cases, is whether the 
contract is inconsistent with a lien. Carver thinks that in the Privy Council 
cases it was so, while in the other cases it was not, the Bills of I-fiding Act 
apidying to the latter, but not to the former (663). Lord Kingsdown's 
opinion tliat “ advance freight has not the legal cluiracter of freight, and 
does not accpiire the legal incidents of freiglit,** has, however, so far as lien 
is concerned, never been attacked; and though jicrhajis the right to lien for 
advance freight may exist in certain cases without lieingexiiressly given by the 
contract, the safer general rule undoubtedly is that it must be (ireated by the 
contract. Tf the bill of lading rejiresents that the freight has been paid, the 
shipowner is estoxijied from denying it as against a bond fide holder of it 
for value, and cannot claim a lieu {Hoirard v. Tucker, 1831, 1 Barn. & 
Adol. 712). 

Where the voyage is abandoned, and liills of lading are not signed, 
though this be owing to the charterer's failure, the sliipowner can claim no 
lien {Nyholm v. Child, 1873, 43 L. J. Bky. 21); nor can he where the ship 
isVreckcd and the voyage is abandoned, and he does nothing in the way of 
salving either ship or cargo, although by tlie bill of lading the freight was 
“ payable at port of discharge, ship lost or not lost ** (Nelson v. Ass(jc. Frot, 
Comm, Interests, 1873, 43 L. J. C. P. 218). If half the freight is to be paid 
in advance by charterer’s acceptance, and that acc-eptance is still running 
when the^harterer becomes insolvent, he has no lien for the amount which 
is covered by the outstanding accejitance (Tamvaco v. Simpson, 1866, L. E. 
1 C. P. J63) ; but it was not decided whether in such a case, if the ship had 
not Arrived till after the dishonour of the acceptance, the lien would have 
been available or not. 

Whether liens for freight, etc., given in a charter-party are preserved 
against sliipjiers or assignees of bills lading, has been already discussed 
under Bills of Lading ; see vol. ii. 118 and 119. Putting it^ihortly, where 
bills of lading are given which do not incorporate, either expressly or by 
reference, the charter-party liens for fjreight or dead freight, those liens 
cannot be made available against shippers who are strangers to the charter- 
party or assignees for value of bills of lading, whether from^the cliarterers 
or from strangers to the charter-party, though they have notice ft the 
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charter-party, unless the master had, to their knowledge, whether actual or , 
obtainable by inquiry, which they ought to have made, no authority to give 
the bills of lading (Carver, 675). Where a person ships goods in a chartered 
ship under contract with the charterer only, and takes no bill of lading from 
the shipowner or his agents, it would seem that the charter-party liens can 
be enforced against him. But in a case where a shipper, in ignorance of a 
charter-party, arranged with the master for a certain freight, the master and 
crew being the shipowner’s, but the ship being advertised in the charterer’s 
name, and, instead of a bill of lading, he was given a receipt for goods from 
the charterer’s agents, it was held that the charter-party lien for freight waa^, 
not enforceable against him {The. Stornoway, 1882,4 Asp. 529; and see 
Paul V. Birch, 1743, 2 Atk. 621). Where goods have been loaded under a 
sub-charter, it is too late to insert in the bills of lading a provision for 
payment of the freight under the charter-jmrty for which a lien was reserved 
{Tkarm S. & C, M. C. v. Culliford, 1873, 22 W. R 46). 

In order to keep his lien, the shipowner must retain possession of the 
goods ; for the effect of warehousing them, see Cargo ; Warehouse. The 
lien may be lost by conduct inconsistent with it, Le, taking a bill of excliange ; 
but if the bill be dislionoured at maturity before the goods are delivered, the 
lien will revive. It may also be lost by the goods being taken in execution, 
and sold at tlie suit of the shipowner, or by his claiming to hold them other- 
wise than under the lien (Cai-ver, 679 and 680 ; and see Lien). The sliip- 
owner’s lien for charter-party freight against tlie charterer is not lost by his 
delivering the cargo to consignees, and collecting freights due under bills 
of lading {Christie v. Lewis, 1821, 2 B. & B. 410: 23 R R 483). If the 
contract becomes imjjossible of performance, c.//. by there being no means of 
carrying the goods on, tlie lieu lapses {Nelson v. Assoc, Prot Comm, Interests, 
1873, 43 L. J. C. P. 218) ; but if tlie shipowner can tranship, and does so, 
it seems that it is retained {Mattheios v. Gihhs, 1860, 30 L. J. Q. B. 55) ; 
and where a cargo could not be delivered at the place ordered by the 
charterer, but was delivered at a port within tlie scope of the charter, 
the chartered lien continued in force (77?c Teutonia, 1872, L. R 4 P. C. 
171). 

For the rights of freighters and shippers of cargo in rem and initersonam 
against a shij) for breach of the contract of carriage, see Admiralty Action ; 
Bills of Lading; ('iiAirrKK-pAiiTY. 

[Authorities, — Carver, Carriage by Sea ; Abbott, Merchant Shippiny,] * 


French (or Fancy) Bread. — Ordinary hread must be sold by 
weight and in no other maimer ; and every baker or seller of bread (includ- 
ing a baker delivering bread to a customer in a cart at his houses in pursu- 
ance of a general order {Rdbvnson v. Cliff, 1876, 1 Ex. I). 294)) contravening 
this requisite is liable for each offence to a iienalty not excee^jn^ forty 
shillings (6 & 7 Will. c. 37, s. 4). “ French or fancy bread or rolls ” is,*how- 
ever, excepted from this prohibition {ibid.). It is not the quality of bread 
which makes it “ French or fancy/* The test is whether, in the language 
of the section, it was “ usually^sold as French or fancy bread *’ at the 
commencemeflt of the Bread Act, 1836 (viz. Ist October 1836) {AeraUd 
Bread JJo, v. Qregg, 1873, L. E. 8 Q. B. 355, dissenting from the opinion to 
the contrary of the majority of dthe judges in R. v. Wood, 1869, L. R 
4 Q. B. 599). In the former case it ^^as held that bread made in separate 
loaves which i^ere put separately in the oven, so as to be baked crusty all 
over,^but possessing the same ingredients as ordinary bread, with the 
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Buperaddition of carlionic acid gas, was not French or fancy bread ” 
* within the meaning of the statute. 


French Law. — The history of French law does not fall within 
the scope of this work, unless in so far as it serves to explain the origin of 
the laws now in force in Quebec and other parts of the British Empire. 

In France, as in Western Europe generally, the Eoinan law, as embodied 
in the Code of Theodosius, may be regarded as the liasis of the local law. 
JChe capitularies of the Frankish emperors were framed on Eonian models ; 
out in course of time the unity of the imperial system was lost, and each 
district developed its own feudal custom. These customs were reduced to 
writing at an early period; the CoMumc of a French province was not an 
oral tradition, but a body of carefully framed rules. Thus, for example, the 
duchy of Normandy has its Tr^s-ancicn Coutiunkr and Grand OoiUiimier — 
documents which are still of practical importance in relation to the laws of 
the Channel Islands (</!?.). 

The CoMumc of Paris, introduced by royal edicts into the French colonies, 
formed the basis of the law in Quebec and elsewliere. The diversity of 
provincial customs, and the oppressive incidents of feudal jurisdiction, were 
the cause of fre(iuent complaint. When the provinces were united under 
one strongly centralised Government, the king and his advisers endeavoured 
to make the administration of justice more systematic by means of Ordon- 
nances or royal orders ; these measures were sometimes resisted, and there were 
eminent lawyers wlio maintained that an Ordonnance affecting established 
rights ought not to be issued unless on the petition or with the apjn’oval of 
the States-General. Special im])ortance attaches to the Ordonnance of 
Moulins (15G6), and to the three gi’eat Ordonnances in which the Chancellor 
Dagueaseau codified the law relating to donations, testaments, and sul)8titu- 
tions. 

In the sixteenth century, Charles du ^loulin (1500-54) endeavoured to 
show that tlie Coutumes might l>e harmonised, by compai'ing them in detail, 
and by studying them in the light of general principles. Jle was followed 
in this line of inquiry by Antoine Loisel, and by Domat (1625-96), whose 
great work, Lcs Lois Civiles dayis leur Ordre Naturcl, may be said to have 
laid the foundation of the Codes. Domat f>wed much to the friendship of 
Cofincillor Daguesseau ; he resided in his friend’s house, and directed the 
legal studies of his son, Henri-Framjois Daguesseau (1668-1752), afterwards 
Cliancellor. Among the many scholars who looked to the learned Chancellor 
as their patron, the most famous was E. J. Pothier (1699-1772), who 
occupied a subordinate judicial position at Orleans. Pothier s works — his 
commenta^j' on the CoMiinu of Orleans, his monumental attempt to rewrite 
the Pandects, his lucid and interesting Treatise ofi Obligations — were widely 
accepted ^nd used as text-books ; they have done much to fix the rules of 
modefti French law. 

On the 21st August 1790, the Constituent Assembly decided that the 
laws should be made clear and simple ; after many delays, their project 
resulted in the formation of the five Codei now in use (see the article Codb 
HiU'OLEon). Besides these five, there is a Code Forestier, which ai)plies to 
the forests which are the property of the State. ^ 

. [Authorities. — ^Viollet, Pricis de VHisipirc du Droit Fran/^ais ; Ferriferes, 
CoMume de Paris ; Recueil des Aneienn^s Lois, and works of the authors men- 
tioned in the foregoing article. For the Codes, the edition annotated by Sirey 
is much used by practitioners. Much information as to the history^ and 
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detailed rules of French law will be found, arranged alphabeticallj, in the 
voluminous Bipertoire of Dalloz ; see also the annual volumes of Dalloz, 
Juri^prudevu OirUrale!] 


Flrequentlng.— The Vagrancy Act, 1824 (5 Geo. iv. c. 83, s. 4), 
and the Prevention of Crimes Act, 1871 (34 & 35 Viet. c. 112, s. 15), 
punish persons “ frequenting ” a public street with intent to commit felony. 
In Clark v. J{., 1885, 14 Q. K. D. 92, this was held insufficient to warrant 
conviction of a i)erson merely “ loitering,” and the Acts were amended by 
54 & 55 Viet. c. 69, s. 7, so as to include loiterers. See also Intoxicating 
Liquoks {OffeiwcH). 


Fresh Step* — Appearance to a writ, irregularly issued, is a 
** fresh step ” within li. S. C., Order 70, r. 2 (dealing with applications to 
set aside for irregularity) ; and see vol. i. at p. 301. 


Friendly Societies* — Mutual benefit societies were first 
recognised by law in 1793 (33 Geo. Iii. c. 54), but their legal status 
depended on their enrolment with the clerk of the peace and confirmation 
of their rules by justices. These conditions were doubtless imposed in 
view of the Jacobin clubs, corresponding societies, and other suspected 
organisations in vogue at that epoch (see 39 Geo. in. c. 79 ; 57 Geo. ill. 
c. 19). Since 1793 there has been a steady flow of amending legislation on 
the subject, varied at intervals of a generation by Consolidation Acts of 1829, 
1850, 1875, and lastly in 1896 by two Acts, the Friendly Societies Act 
(59 & 60 Viet. c. 25), and the Collecting Societies Act, 1896 (C. 26). A 
table showing the mode in which prior legislation has been rearranged is 
given in the Chief Registrar's Report for 1896, Pari. Pap. 1897, C. 97, 
p. 140. Ry these Acts and Treasury Regulations of 1897 (St. R. & 0., 
No. 6, (d January 1, 1897, Pari. Pap. 1897, C. 97, p. 143, and St. R. & 0., 
No. 428, of June 15, 1897) all friendly societies are now regulated. 

It is impossible to do more here than give a brief rcsum(5 of the law as 
it now stands. Tlie subject is dealt with from historical, administrative, 
and judicial aspects in the sixteen Statutory Annual Reports presented by 
the Registrars to Parliament, of which a general index lias now been printed. 
That of 1896 (Pari. Pap. 1897, C. 97, i. ii. iii.) is the most complete treatise 
and commentary on the Act as yet available. Rut valuable information 
will be found in Raden Fuller on Frmidli/ Societies, 1896, and from the 
point of view of collecting societies in Diprose and Gammon’s Friendly 
Societies Law Cases, 1897. • 

Societies and their branches in existence before January 1, 1897, are 
treated as if registered under the Act of 1896, if they or their rules were 
enrolled, certified, or registered under prior Acts, and their rules continue 
in force until altered or rescinded, except so far as they conflict with express 
provisions of the Act of 1896 101), and in particular the contingent 

annual payntents to which members or their nominees may be entitled un(}er 
the rqles of societies or branches established before August 15, 1850, are left 
unaffected (ss. 40-101 (2)). A similar provision was contained in the Act 
of 1875, as to the effect whereof see ^udd v. James, [1896] 2 Ch. 544. The 
number of si^h societies existing on January 1, 1896, w^as 24,853. A complete 
list 4>f those registered in 1896 is given in Pari. Pap. 1897, C. 97, p. 215. 
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The friendly Societies Act, 1896, applies to the following classes of 
societies : — 

1. Friendly Societies proper, formed by voluntary subscriptions (supple- 
mented or not by donations) for all or any of the purj)oses following (s. 8) : — 

(a) Relief or maintenance of members in swlcncss or bodily or mental 
infirmity, or in old age (i.c, after fifty), or when travelling in search of 
work, or in distress, or on shipwreck, or loss of boats or nets; relief or 
maintenance in the events above italicised of a member’s spouse or children, 
or dependents, near of kin, or orphan wards, or his orplian children during 
minority ; endowment of a meml)er or his nominees at any age. 

^ Qi) Insurance in the cases following: — Of money to be paid on the 
birth of a member’s child, or on the death of a member, or for the funeral 
expenses of his spouse, child, or widow, subject to restrictions as to the 
amount ])ayable on the death of a child under five (s. 62) ; against loss by 
fire, not exceeding £15, of a member’s tools or imidements of trade (s. 81 (e)\ 

The benefits to be assured must, if annuities, not exceed £50 per 
annum, nor a gross sum of £200 (ss. 81 (<?), 41). Societies of this kind are 
not cliarities {Cunnack v. Edwards, [1896] 2 Ch. 679). Annuity societies 
are not allowed to be registered unless their actuarial valuations have 
been aj > 1 ) 1 * 0 ved (s. 16). 

Societies of Class 1. do not fall within the Life Assurance (’ompanies 
Act, 1870 (iVo & .‘»4 Viet. c. 61, s. 2). See E^cwhold Friendly Society v. 
Harlow, [189:1] 2 Q. B. 128 ; iNDUSTiiiAL Assuhance Society. 

2. Cattle Imnrance Societies, for insuring to any amount against loss by 
death of neat cattle, sheep, lambs, swine, and horses from disease or other- 
wise (s. 8 (2)). 

3. Benevolent Societies, formed for any benevolent or “charitable’’ 
purposes as distinct fi’om mutual puri>oses, /./\for i)roviding benehts fornon- 
meml)ers. As to wliat is a charity, see Income Tax Commissioners v. Pemsel, 
[1891] Ap]). Cas. 531 ; Cttnnack v. Edwards, [1896] 2 Ch. 696 ; In re Burk, 
[1896] 2 Ch. 727. 

4. Working Mens Clnhs, for ])urposes of social intercourse, mutual 
heljifulness, aiul moral improvement, and rational recreation, or any one of 
them (s. 8 (4)). 

5. Specially authorised Societies, for a ])ur]>ose which the Treasury 
authorises as one to which the Act of 1896 should be extended (s. 8 (5)). 
A lifct of the Treasury authorities is given in Chit. Slat, for 1896, p. 137, to 
which 4s to be added a minute of 15th June 1893 as to societies “for the 
Xaomotion of the i)ur8uit of angling.” The ])urposes include quoits, music, 
literature, cookery, science, agriculture, bicycling, and the provision (subject 
to the law of champerty and maintenance) of legal aid in claims under the 
Eniployers’^Liability Act, 1880 (uhisup., 15). The procedure as to register- 
ing these societies is modified by the Act of 1896, and the sections of the 
Act wliich do and do not apply to such societies arc specified on form A 2 
scheduled to the Treasury Regulations, 1897 (vide Pari. Pai). 1897, C. 97, 
pp. 26. 27, 28, 153). 

Collecting Societies fall under the Friendly Societies Act, 1896, as to 
registration. The registered societies number about forty, and have a 
yqfy large average membership (90,000) as compared with th§ non-collect- 
ing societies (Pari. Pap. 1897, C. 97, p. 2). The number of unregistered 
collecting societies is unknown, but thej are subject to the Act of 1896 
(c. 26). As to Industrial Assurance Societies, see that title. 

All these classes may be registered Imder the Act, and may be registered 
by following the procedure indicated by secs. 9-16 and the scfiedules of the 

VOL. VI. 2 ^ . 
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Act of 1896, and the Treasury Eegulatioiis of 1897, rr. 3-9. The procedure 
involves lodging a copy of their rules, and of any amendments made. Modei 
rules have been prepared by the chief registrar (Pari. Pap. 1897, C. 97, 

р. 188) embodying the requirements of Sched. 1 of the Act of 1896, 

с. 25. Where a socieliy has branches, ie. a number of the members of a 
society (under the control of a central body) who have a separate fund under 
their own administration, but are bound to contribute to a fund under the 
control of a central body (s. 106), the registration is subject to secs. 17-22 
and Treasury liegulations 10-lk Branches may secede from the parent 
society (see Diprose, pp. 150-156). Appeals lie to the chief registrar from 
the refusal by an assistant registrar to register societies or amendments 8f 
rules (59 & 60 Viet. c. 25, s. 12 ; Pari. Pap. 1897, C. 97, pp. 28, 31). 

Consequences of Ueqistration — Obligations. — Eegistered societies are 
subjected to the Treasury Eegulatioiis, 1897, 14-20. They cannot recover' 
members* subscriptions by action (s. 23) except in the case of such cattle 
insurance societies as have rules providing for recovery of sums payable 
thereunder, or of specially authorised societies which the Treasury allows to 
have such right and rules (s. 31). They must have a registered office (s. 24), 
trustees (s. 25), annual audit (s. 26), and make annual returns (ss. 27, 84, 88). 
A guide to making up sucli returns has been framed by the chief registrar 
(Pari. Pap. 1897, C. 97, p. 37). Tliey must also make a quinquennial valua- 
tion of assets (s. 28; Pari. Pap. 1896, C. 94, p. 16; 1897, C. 97, p. 39), and 
keep in a conspicuous place in the office copies of balance-sheet, valuation, 
and auditors* reports (s. 29). The Treiisury may ap] >oint public auditors and 
valuers to be employed at tlie option of the societies, at fees to be settled by 
the Treasury. The latest minutes on the subject arc printed in Baden 
Fuller, pp. 155-109. One hundred imblic auditors were appointed in 1896, 
but their services are not in great demand, from the societies preferring their 
own auditors (Pari. Pap. 1897, C. 97, pp. 31, 41). 

The object of the quinquennial valuation is to enable the chief registrar to 
prepare and publish information on the statistics of life and sickness, and to 
ascertain the solvency of the societies and the adequacy of the actuarial cal- 
culations on which the contributions are based (see Pari. Pap. 1897, C. 97, 
pp. 18-24). An elaborate report on the sickness and mortality experience 
deduced from the returns of 1856 to 1880 was published in 1896 (Pari. Pap. 
1896,0.303). 

Benevolent societies, working men’s clubs, and cattle insurance societies 
are not liable to quinquennial valuation, nor are special authorised societies, 
unless the registrar so directs, and he is given a dispensing power in case of 
friendly societies (s. 28 (5)). (Pari. Pap. 1897, C. 94, p. 39.) 

Consequences of lUgistraiion — Privileges. — Societies under any of the 
above heads which are registered and conform to sec. 32 are not within the 
Unlawful Societies Act, 1^99, or the Seditious Meetings Act,*1824. Un- 
registered societies which exact any unauthorised test or declaration^ appear 
to fall within these Acts. The exact legal status of an unregistdted •society 
is difficult to define (see Baden Fuller, Friendly Societies, 22, 23) ; but apart 
from the old Acts, even if illegal, it is not criminal, and its members appear 
to be joint beneficial owners of iti| property for purposes of civil as of criminal 
proceedings to protect their property {R v. hainer, 1869, L. E. 1 C. C. E. 
230 ; JS. V. Tankard, [1894] 1 Q. B. 548), even though they may not 1)6 a 
copartnership (see R v. Rohsm, 1886, 16 Q. B. D. 237). 

It has been held by justices that sec. 28 of the Act of 1875 (s. 84 (e) of 
the 1896 Act), imposing a penalty f<ir paying on death of an insured c^d 
without production of a death certificate, applies to unregistered societies 
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(ParL Pap. 1896, C. 94, p. 11). Where the society is registered and the 
offender is clerk or servant to the trustees, he may be prosecuted for 
embezzlement or larceny (R v. Miller, 1842, 2 Moo, C. C. 249; R v. 
Murphy, 1850, 4 Cox C. C. 101 ; R. v. Proud, 186J, 31 L. J. M. C. 71), or 
for false pretences {R v. Dent, 1 C. & M. 249 ; B, v. Woolcy, 1850, 1 Den. 
557 ; B. V. Welman, 1853, 1 Dears. & P. 189). • 

Neglect by a society or its officers of its obligations under the Act is 
summarily punishable in the cases enumerated in secs. 84«86, 89, 91, 92, 93 
of the Act, and also may involve exercise of the supervisory and disciplinary 
powers of the registrar. Prosecutions are frequent (see Pari. Pap. 1896, 
a 94, pp. 13, 297, 300 ; 1897, C. 97, pp. 17, 267). 

A registered society differs from a company under the Companies 
Acts, not in the minimum number of members, which is the same, namely, 
"seven, nor in the need of being registered, which exists as to both, l)ut 
under different officers; but in the fact that it does not thereby become 
a corporation and is in legal proceedings represented by its trustees 
suing as such. Power to become a joint-stock company is given, but 
not often exercised (s. 94). A friendly society has through its trustees 
all the ordinary civil rights of a legal person, plus the special right of 
settling disputes, and special remedies in respect of the misappropriation 
of its funds (ss. 84-93). The remedies of the society against persons who 
have misappropriated its funds are (1) by action by the trustees against the 
offender for money had and received (Smden v. Banhes, 1801, 3 El. & Kl. 
623) ; (2) by summary proceedings for a penalty under the Acts, which, if 
resulting in an order under sec. 87, are a bar to an action for the same 
moneys {Vernon v. JFato??., [1891] 2 Q. 11. 288); (3) by indictment for 
larceny or embezzlement. Eegistered societies are subject to Treasury Regu- 
lations, 1897, IT. 21-24. They are exempt from certain stamp duties (s. 33) 
and income tax, have privileges as to transfer of stock standing in the name 
of trustees, and investment, priority of claim after the Crown against the 
estates of accountable officers in re8])ect of moneys received virtutc officii 
(s 35 ; In re Miller, [1893] 1 Q. B. 327 ; In re Aherdein, 1896, W. N. 154 (5) ; 
Pari. Pap. 1897, C. 97, p. 45), membership of minors (s. 36), and subscriptions 
to hospitals and similar institutions in the interest of tlie society (s. 37). 
The management and investment of property and funds are regulated by 
secs. 44-55 and the registered rules. Elaborate provisions are made 
{ss.<9-75) for the change of name, amalgamation of societies, or their con- 
version into companies under the Companies Acts, 1862 to 1890. Un- 
authorised promotion of amalgamation by officials is punishable on summary 
conviction (s. 90). 

Property and Investments, — The investment of the funds of friendly 
societies is regulated by secs. 44-53 of the Act of 1896. Subject to the 
lilies of tne society, a number of enactmentSi not repealed by the Act 
relate ito such investment (3 & 4 Will, iv, c. 14, s. 25 ; and 23 & 24 Viet, 
c. 137«; 2ff & 27 Viet. c. 87, ss. 60, 68 ; 40 & 41 Viet. c. 13, ss. 16, 17 ; 46 & 47 
Viet. c. 72, s. 21), but they seem to be superseded by the express provisions 
of the Act of 1896 as to investments in savings banks and with the National 
Debt Commissioners. • 

, Investments with the National Debt Commissioners are.in substance 
•i^iaranteed by the State (45 & 46 Viet. c. 72, s. 21), and provision is made 
foj the disposal- of any surplus from the friendly societies fund, and 
the rendering of an annual account of it to Parliament (40 & 41 Viet. c. 13, 
^ 16, 17). As to forgeries affectiifc property of friendly societies, see 
J^OEGED TeANSFKR. * 
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It is said that an incorporated bank cannot be treasurer of a friendl]?^ 
society {Ex parte Swansea Friendly Society, 1879, Diprose, p. 69). 

Memhers* Bights , — The rights of members are regulated by the registered 
rules and any amentknents made even without their assent which are 
binding on them {Stooke v. Mutual Provident, 1891, Diprose, p. 195 ; Dixon 
V. Thompson, 1893, Diprose, j). 46 ; Souter v. Davies, 1895, Diprose, p. 69). 
They are also entitled to copies of rules and annual returns, and to inspect 
the books except loan accounts of other members (ss. 38-41). The limit of 
benefit (s. 41) in a friendly society has already l)een stated. Militiamen 
and naval or other volunteers ai'e protected from forfeitures for absence on 
service (s. 43). The ])ayments on the death of memljers and children are 
regulated by secs. 56-66, which provide for a substitute for representation 
by means of nomination ; and as to the deatli dutitis payable, see Death 
Duties. The Provident Nominations and Small Intestacies Act, 1883, no 
longer applies to registered societies (1896, c. 25, s. 107). 

The provisions of sec. 23 of the Divided Parishes Act, 1876, as to 
imyments to the poor-law authority by trustees of annuities payable to 
chargeable paupers, do not apply to moneys to which the pauper is entitled 
as member of a benefit or friendly society (42 Viet. c. 12, s. 1). P>ut under 
the later enactment, which does not extend to trade unions {Winder v. 
Kingston-on-Hull, 1888, 20 Q. B. D. 412), the })Oor-law guardians, where the 
right to receive the benefit is undisjaitetl, and if there is no wife or relative 
dependent on the pauper, whether he be lunatic or sane {11. v. liichardson, 
[1894] 2 Q. B. 923), and is not excluded by tlie rules {Cnislcr Union v. 
Cleaver, 1893, 50 J. V, 503), may obtain an order from a Court of summary 
jurisdiction, enforceable by distress {li. v. Swiiulon JJ,, 1880, 42 J. P. 407),. 
against the society for the cost of relief duly given under the poor law, if 
the guardians or the relieving officer have declared the relief a loan, and 
have given the society, within thirty days of the declaration, wudtten notice 
thereof. 

Guardians of the poor may grant outdoor relief to members of “ friendly 
societies” in receipt of benefit, and have a discretion in com])uting the 
amount of relief to ignore the amount of l)enefit received (57 & 58 Viet, 
c. 25, 8. 1). 

Disputes. — Sec. 68 deals wdth the settlement of disputes by arbitration 
under the rules, or reference to the chief registrar, in accordance ’yith 
Treasury Regulations (1897, rr. 26-32), or in the absence of provision in 
the rules by a County Court or Court of summary jurisdiction. The Court 
registrar, or arbitrator, may, but cannot be comx)elled to, state a special case 
for the High Court. The limits of the jurisdi(?tion of the domestic tribunal 
created by the enactments consolidated in this section, and more clearly 
defined thereby, are considered in Palliscr v. Dale, [1897] 1 Q. B. 207 
criticised by the chief registrar (1897, C. 97, j). 54). But its general 
interest is to keep cases out of the High Court {Norton v. Connt&s CoU’^ 
servative Buildiug Society, [1895] 1 Q. B. 246). Disputes may be r&erred 
to the chief registrar by the disputants or the High Court, and his decisions 
are reported in his annual reports (see Pari. Pap. 1896, C. 94 ; 1897, C. 97, 
pp. 47, 63). • 

The justices cannot interfere with the award of an arbitrator {Bewhe^y. 
Billingham, [1894] 1 Q. B. 107), unless it has been set aside for impropriety. 

Sxtpervisimi , — The staff for supervision and control of friendly societies 
consists of a chief registrar, and one more assistant registrars for England 
attached to the Central Office, and having such assistants skilled as actuaries 
or accountants as the Treasury approve. The salaries and expenses of th6^ 
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office, and admini^ration of the Act, are defrayed by Parliament, subject to 
Treasury control (s. 5). The office has the function of registration and 
supervision and examination of the rules, and of the actuarial estimates 
of societies, and, on reference, of determining disputes ; and is also under 
secs. 76-83 authorised to institute an inspection of the affairs of a society, 
and if the facts require it, to cancel or suspend the registration of the 
society, and dissolve it and wind up its affairs (see Wilmot v. GracCy [1892] 
1 Q. B. 812). As to the causes and extent of cancellation, suspension, 
and dissolution, see Pari. Pap. 1896, C. 94, pp. 16, 277-285 ; 1897, C. 97, 
pp. 14, 15, 248-264. 

The fees taken in the registry are prescriM by tlie Treasury Regula- 
tions, 1896, 70-73, and the forms in use for rules, etc., are sclieduled to the 
Treasury Regulations. Documents required to be sent to the registry by 
societies are registered and recorded by the registrar (s. 7), subject to a 
power of destroying valueless documents (St. R. & 0. 1896, p. 576). 

The chief registrar has also duties of registration, supervision, and 
control over Building Societies, Industrial Assurance Societies, 
Industrial and Provident Societies, Loan Societies, Savings Banks 
(Trusli'cs and Railway)^ Scientific and Literary Societies, and Trade 
Unions { qq , v ,). 

[Aathorltlefi . — Pratt on Friendly SoeiHiei^y 13th od., 1897; Fuller, 
Friendly Soclefir.Sy 1896; and authorities cited in the text.] 


Friendly Slliti — A suit brought by arrangement between parties 
to obtain a decision of the Court upon some matter in issue between them. 
In the old Chancery practice the term was freijiiently used in connection 
with administration actions to compel creditors to take an erpial distribu- 
tion of tlie assets; for tliis pur])oso the Court allowed a friendly bill to be 
filed against executors or adiiiiiiistrators in a suit nominally at the instance 
<»f a cieditoi*, luit in truth by tlie exccutoi’s or administrators themselves 
(see Williams, Rreealors, 8th ed., 1926). 


From. — The word “ from ” is used in law in a considerable variety of 
senses and jiixta]) 08 itions, of which only the ]>rincipal can be indicated 
her8. Sometimes it is equivalent to “ within,” i.c, two specified periods of 
time. Here a reasonable mean between the two extremes is expected to 
be observed in any event. See Ashforth v. Redfordy 1873, L. R. 9 C. P. 22 ; 
reported suh wm. Aalmorth v. Redford, 43 L. J. G. P. 58 ; see further. 
About (as to the distinction between words of estimation and words of con- 
tract) : ; At and after ; Say. Sometimes “ from ” is used to indicate 

a point of time, e.y. at or after which a certain obligation, etc., begins. 
Here the J^rst terminal is included or excluded according to the subject- 
mattef of the context ( Williams v. Nashy 1859, 28 L. J. Ch. 886 ; cp. also 
From and after ; From henceforth ; From the Day of the Date ; and 
Stroud, Jud. Duty ad loc, ; also the later case of South Staffordshire Tramways 
Co, v. Sickness and Accident Assurance Assemationy [1891] 1 Q. B. 402). As to 
the phrase "'from time to timef see Lawrie v. LeeSy 1881, 7 App. Gas, 19, 
and Stroud, Jud. Diet 


. Frontier. — The boundary o? a State. On land is usually 
indicated by posts set up at intervals from each other, where not m^ked 
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by other physical signs. Seawards the frontier extends to the limit of 
territorial waters (j.u), and when a river passes between two States, in the 
absence of immemorial usage in favour of one or the other, the frontier is 
held to pass through thb middle of the river course (see Presckiption {Intern. 
Law )-, Strait; Thalweij; Venezuela Frontier Case). 


Front Main Wail. — See London (County), Buildmjs. 


Frost. — 1. Where ])erformance by the shipowner of a contract 
of carriage by sea is prevented or delayed by frost, the delay or non-per- 
formance is treated as excused by the act of God or cis major, where the 
frost is extraordinary or its effect could not have been prevented by any 
reasonable amount of care and foresight {Siordet v. Hall, 1828, 4 Bing. 607 ; 29 
R R. 651). But in such contracts and marine insurance policies frost has been 
held not to be a “ peril of the sea ” (Scrutton on Charter-Party, ord ed., 177). 

In charter-iiarties, apart from express exceptions, the charterer is not 
protected against the pi'evention l>y frost or ice from transmitting a cargo 
to tlie port (jf loading {Kearon v. l^carson, 1861, 81 L. J. Ex. 1 ; Hudson v. 
Ed^i, 1867-68, L E. 2 Q. 13. 566; 3 Q. B. 412; Coverdale v. Grant, 

9 App. Cas. 470). But he is not liable for delays caused after loading by 
frost or ic.e, the risk of which falls on the shipowner {Priwjle v. Mollet, 
1840, 6 Mee. & W. 80). It is usual in charter-parties to insert an exception 
in favour of the charterer against loss of time in loading through frost or 
ic/C (see Scrutton, Charter-Party, 3rd ed., 99). 

The (luestion of interference by fi’ust with otlier contracts does not seem 
to have been considered except in the wise of the quasi-statutory contracts 
made l)y water companies and gas companies. 

Water companies when their Acts incoriiorate secs. 36, 37, 42 of the 
Water Works Clauses Act, 1847 (10 & 11 Viet. c. 17), and sec. 13 of the 
Water Works Clauses Act, 1863 (26 & 27 Viet. c. 103), are excused if 
prevented l)y frost from supplying water for domestic or public or other 
purposes or extinguishing fires. A similar provision is made as to constant 
supply in the districts of the London water companies ]»y the Metropolis 
Water Acts, 1871 (34 «& 35 Viet. c. 113, s. 15) and 1897 (59 & 60 Viet, 
c. 56). The inability to supply does not appear to defeat tlie right of 
the water conqiany to recover the rate chargeable for the supply not 
provided, which is not apportionable or divisible. 

Gas companies appear also to be excused from supply in case of exce})- 
tional frost, which is regarded as vis major ; but the inability does not appear 
to disentitle them to recover the contract price where fixed otlierwdse than 
by meter {Richmond Gas Ph. v Richmond Corporation, [1893] 1 Q. B. 56). 

2. The law as to damage arising to the person or i)roperty oi others in 
consequence of frost has not teen very clearly settled. Injury due to 
escape of water from a fire-plug caused by an extraordinary frost has been 
held not to be actionable if reasonable precautions had been taken against 
ordinary frosts {Blyth v. Birmingham W, W,, 1856, 11 Ex. Rep. 781 ; Bayley 

V. Wolverhdhnpton W, fK, 1863, 30 L. J. Ex. 57 ; Stcggles v. New Rhoer 

W. Co,, 1862, 11 W. R. 234; 1863, 13 W. R. 413). But where premises to 
whicli the public or individuals* are invited or have access are rendered 
unsafe by frost, the owner would^ appear to be liable for consequent 
injury, unle^ he took reasonable care to remove the risk {Shepherd v. 
Mui^and Rwy. Co,, 1870, 25 L. T. 879). 
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• 3. It is lawful in the case of frost to lay sand or other materials on 

streets in towns to prevent accidents, or litter or other suitable material 
to prevent the freezing of water in pipes, if it is removed as soon as 
occasion for it ceases (10 & 11 Viet. c. 89, s, 28 ; 38 ffe 39 Viet. c. 55, s. 171 ; 
and in London, 54 & 55 Viet. c. 91, s. 16 (5)). In London, water companies 
may set up standpipes in the street in case of frost, subject to the approval 
of the surveyor of the sanitary authority (57 Geo. nr. c. xxix. s. 21). 


• Fruit . — The sale of fruit is not subject to any special regulations 
other than those applicable to other articles of food. See Adultkration ; 
Food. 

Packages containing foreign fruit must be marked with the country of 
origin under the Merchandise Marks Act, 1887 (51 & 52 Viet. c. 28). For 
breaches of the Act the Board of Agriculture is emj)owered to prosecute 
(57 & 58 Viet. c. 19). 

Hawldmj . — And fruit may be hawked or peddled without a licence, 
under 35 & 36 Viet. c. 96, s. 23, or 51 & 52 Viet. c. 33, s. 3 (2) (7>). 

Offences. — Theft of growing fruit is punishable under secs. 32, 33, 36,. 37 
of the Larceny Act, 1861, and criminal damage to fruit by sees. 20--23, 53 
of the Malicious Damage Act, 1861. 

Rates, Tithes, ami Taxes. — As to tithes, rates, and taxes on fruit 
gardens, see Market Garden ; Tithes. 

Fra if PicliCrs. — P»y sec. 314 of the P. II. Act, 1875, as amended by 
45 i'C* 46 Viet. c. 2;», s. 1, district councils are empowered to make and 
enforce by-laws to secure the (.lecent lodging ami accommodation of persons 
engaged in picking fruit, liops, and vegetables. The by-laws must be in 
accordance with secs. 182-186 of the Act of 1875, and be confirmed by the 
Ixical Government Board. 

There is no available record as to the extent to which this power has 
Ijeen exercised ; but the exj»ediency of exercising it w^as much insisted on 
in conse(juence of an outbreak of typhoid fever in Kent in 1897 attributed 
to pollution of a water su])ply by hop-pickers. 

Factaries. — By sec. 56 of the Factory and Workshops Act, 1878, women 
are allowed to work fourteen hours a day in a factory for making preserves 
froip fruit; and by sec. 2 of the Act of 1891 overtime is allowed in a jam 
factory or like business, in June, July, August, and Sej>tember, for the ])roce8s 
of cleaning and preparing fruit, so far as it is necessary to prevent the 
spoiling of the fruit on its arrival at the factory. 


Fuelf — See E.STOVE11S. 

. • . 

Fugfitive Offenders. — l. Fugitives from Englisli justice are 
arrested within England by the modes described under Arrest; and see 
Hue and Cry. 

The complex construction of the Brftish Empire, and its division into 
different areas, some almost autonomous, and all, in resjfect of their 
judicatures, almost as independent as foreign States, has led ^o the 
development of a complicated system for the extradition of fugitives both 
from British and foreign justice. • 

2. The Hal^eas Corpus Act, 1679 (31 Chas. ii. c. 2, s. ^5), specially 
saves the right to return for trial to Scotland or Ireland, or any islagd or 



24 


FUGITIVE OFFENDERS 


foreign plantation of the Crown, any person accused of having therQ 
committed a capital offence. No statutory or common law process for 
effecting such extradition seems to have existed uriov to the present 
reign {Kimberlcy*8 case^ 1 Stra. 848). By legislation of the present reign 
this anomalous condition of affairs has been altered, both as to the British 
islands and other British possessions. 

When a person accused of an offence in one part of the ‘‘ British islands ” 
(52 & 53 Viet. c. 63, s. 18 (1)) is in another part of those islands, he is made 
amenable to justice by the following procedure : — 

Enyliah Warrants, — Warrants issued in England for an indictable 
offence by any competent authority may be executed in Ireland after 
indorsement by a judge of the High Court there, or of a justice of the 
peace for tlie Irish county or place, or a chief deputy or assistant inspector 
of constabulary in which the arrest is made. The iiulorsement has the 
effect of an authority to the persons to whom the warrant was directed, and 
to the Irish peace officers for such Irish county or place, to convey their 
prisoner to the part of England in which tlie warrant issued (11 & 12 
Vict. c. 42, s. 12 ; 14 & 15 Viet. c. 93, ss. 29, 30). 

Similar provisions are made as to backing and executing English 
warrants in Scotland (11 & 12 Vict. c. 42, s. 14), in the Isle of Man and 
the Channel Islands (11 & 12 A’^ict. c. 42, s. 13 ; 14 & 15 A"ict. c. 55, s. 18). 
These provisions extend to all warrants of arrest for an offence issued by 
English Courts of summary jurisdiction (11 & 12 A'ict. c. 43, ss. 3, 37); and 
all process of an English Court of summary jurisdiction, except for 
recovery of a civil debt or in bastordy proceedings, can be executed in 
Scotland under 44 & 45 A^ict. c. 24, ss. 4, 5, 8, Sebed. {IMcvky v. 
Thompson^ 1885, 10 App. Cas. 45). 

Scotch 'Warrants issued by a lord commissioner of justiciary, sheriff, or 
his depute or sul)stLtute, or a justice of the ])eace, are l)acked and executed 
in England under 11 & 12 Vict. c. 42, s. 15 ; in Ireland under that section as 
luodiffed by 14 & 15 A'^ict. c. 93, ss. 29, 30 ; and in tlie Isle of Man and the 
Channel Islands under 31 & 32 Vict. c. 107, s. 4. 

Tlie provisions as to execution in England extend to all Scotch warrants 
issued by any person under the Summary Procedure (Scotland) Act, 1864 
(27 & 28 Vict. c. 53, s. 9), and all jirocess not of merely civil jurisdiction 
issued by a Scotch Court of summary jurisdiction and backed in England 
(44 & 45 Vict. c. 24, ss. 4, 5, 8, Sched.). ^ 

Prior to 1773 (13 Geo, iii. c. 31) great dithculties arose on the Border 
owing to the lack of efficient process for arresting offenders wdio offended 
on one side and took refuge on the other. At present special powers of 
arrest outside their own county are given to the police of the Border 
counties of England and Scotland (20 & 21 A’ict. c. 72, s. 11). • 

Irish warrants are backed and executed in England under 11 & 12 
Vict. c. 42, s. 14; in Scotland under s. 15, as modified by 14 & >5 Vict. 
c. 93, s. 27 (3) ; and in Man or the Cliannel Islands under 14 & 15 A’^ict. 
c. 93, s. 27 (3), and 31 & 32 Vict. c. 107, s. 4. 

Irish warrants before being backed in England or elsewhere are 
usually indorsed by the chief inspector of constabulary, or a deputy or 
assistant inspector (14 & 15 A'ict. c. 93, s. 27 (3) ; 30 & 31 Vict. c. 19 s. !•). 

Channel Islands warrants are liacked and executed in England under 
11 & 12 A'ict. c. 42, s. 13 ; in Scotland under 31 & 32 \ict, c. 107, s. 4 ; 
and in Ireland under 14 & 15 Vict. c. 93, s. 29, on indorsement by the 
chief inspector or a deputy, or assHtant inspector of Irish constabulary, 
or a Justice. * 
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^ Mam warrants are backed and executed in England under 11 & 12 
Viet. c. 42, s. 13, and in Ireland under 14 & 15 Viet. c. 93, s. 29, after 
indorsement by a chief or deputy, or assistant inspector of constabulary, or 
a justice. % 

Posmsions alroad. — Fugitives from the justice of the British islands 
to other parts of the empire or to countries to which the Foreign 
Jurisdiction Acts have been applied, or vice versd, and from one British 
possession or group of possessions to another such possession or group, 
are dealt with under the Fugitive Offenders Act, 1881 (44 & 45 Viet. c. 69), 
>j'hich applies to otfences committed before its passing or application to a 
particular place (s. 38). 

Part I. of the Act empow’ers the arrest on an iiuhnscil or provisional 
warrant (ss. 1, 2, 3, 26, 37) of persons found in one part of lI.M.’s dominions 
who are accused of committing in another part an ottence punishable on 
conviction by imprisonment for twelve months or more with hard labour 
(s. 9), or a convict under British sentence who is at large before its termina- 
tion (s. 34). The fugitive on arrest is brought l>cfore a. magistrate, and if 
there is evidence to raise a strong or probable jnesuniption of guilt, is com- 
mitted and returned to the Ukus delicti commlasi (ss. 5, 0) : but is entitled to 
<jhallcng(i the legality of liis detention by hnhnu corfn/s if the charge is 
frivolous or liis retention would be unjust, or if not ccaiveyed abroad within 
a montli of committal, to be discharged (ss. 6, 7, 10). Gn arrival at the locus 
delicti he must be tried witliin six months of arrival, and if not so tried or 
if acquitted on trial is entitled to have his i)assage i>aid back to the place 
at which he was taken or to wliicli he was going when arrested (s. 8). 

Secs. 21, 20 deal with the taking of eviilenceand imnishiiient of perjury, 
and sec. 24 with the issue of search warrants. 

Tlu^ jurisdiction to issue warrants may l)e exercised in England and 
Ireland by any justice, in Scotlaml by a sherilV oi‘ sherill-substitute, and iii 
Man and the Channel Islands by any ])erson who has ])ower to issue 
w^arrants for arrest of offenders. The hearing under sec. 0 must, in 
England, ]\Ian, and the Channel Islands, be at Bow Street Police Court, 
and in Ireland before a ])olice magistrate for the Dublin district, and in 
•Scotland by the Sheriff of Edinburgh (s. 30). The hearing magistrate or a 
superior Court a]»pear to have i)ower to admit the accused to bail. 

Secs. 25, 28, 29, 30 provide for the conveyance of the fugitives and their 
recapture on escape. 

Intercolonial Extradition. — Part II. of the Act (ss. 12-19, 31) deals with 
the intercolonial backing of warrants, and where api)Iied gets rid of the 
need of a preliminary inquiry, under Part I., at the jd.ace of arrest ; and 
emj)ow'ers the conveyance of witnesses from colony to colony within the 
group (s. ^5). The Courts of a colony may refuse to return a prisoner 
within this part if the offence is trivial {Ex jmvU Counsel, 1887, 8 "N. S. W. 
Rep. Law^315 ; and see Kurtz v. Aitken, 9 N. Z. L. R. ()73»). 

Tltis part has been applied in ioto to the following groups of colonies: — 

Australasia, i.e. the Australian colonies, New’' Zealand, and Fiji (Order in 
Council, Aug. 23, 1883, St. R. & 0., Revised, vol. iii. p. 956) ; South Africa 
(Order in Council, Nov. 17, 1888, ihid. p. a60 ; and 1891, St. R. & 0. (1891) 
307) ; Asiatic possessions, i.e. East Indies, Ceylon, and Strait* Settlements 
as one group, and Straits Settlements, Hong-Kong, and Labuan as another 
(Qrder in Council, Dec. 12, 1885, St. R. & 0., Revised, vol. iii. pp. 958, 959). 

it is applied with certain limitations* to West Indian colonies by Order 
in Council of Nov. 29, 1884 (St. R. &t).. Revised, vol. iii. p. 957). 

Foreign JurUdiction Orders. — Under the powers given by se?. 36, the^Act 
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has been applied wholly or in part to areas in which the British Crown hatf 
foreign jurisdiction by Orders in Council, which are listed under the title 
Foreign Jurisdiction. 

The dates of tlie orfiers are — Africa, general (1889), East (1897), South 
(1891); China, Japan, and Corea, 1884; Cyjjrus, 1881; Turkey, including 
Egypt, 1882; Morocco, 1889; Pacific Ocean, 1893; Persia, 1889; Persian 
Coasts and Islands, 1889; Siam, 1889 ; Zanzibar, 1897. 

The orders supply the place of Extradition Acts and Treaties with the 
countries to which they apply, so far as relates to the surrender of fugitives 
from British justice. • 

Offences in Foreitjn States . — Fugitives from foreign justice found in British 
dominions and Cyprus are dealt with under the Extradition Acts (see 
Extradition); and the surrender by foreign States of fugitives from the 
justice of any i)art of the British Empire is obtained under the treaty with 
the State in which they have taken refuge ; or in some cases independently 
of treaty by an exercise of executive power by sucli foreign State (see 
Sinclair v. Lord Advocate, 1890, 17 Bettie (Justiciary Cases), 38). The 
fact that a fugitive from British justice has l)een l)rought from abroad 
without compliance with existing treaties, or in violation thereof, or 
by kidnapping, is no defence on his trial in H.M.’s dominions (Si 7 iclair*s 
case, supra; Ex parte Scott, 1829, 9 Barn. & Cress. 446 ; and cp. Ex parte 
Broion, U.S., 1886, 28 Fed. Kep. 653; In re Parisot, 1889,5 T. L. 11. 344). 
On a trial for an offence not disclosed by the ))a])ers on wliich a surrender 
has been made under a treaty, sec. 19 of the Extradition Act, 1870, seems 
to deprive the British Courts of jurisdiction. But the mode in which 
excei)tion should be taken is unsettled. It seems to be under “not 
guilty,” or by motion to arrest judgment; and not by ])lea to the 
jurisdiction {li, v. Balfour, 1895, 30 L. »I. 615). The views of American 
lawyers on this subject are stated in U.S, v. Itaiischcr, 1886, 119 U.S. 407. 

Supplementary, — Secs. 20, 21, 23, 33, 35, 36 of the Act of 1881 ])rovide 
for the cases in which an offence may be tried in two or more British 
possessions, e.y. when committed on the common boundary, or on a journey, 
if the offender is a British subject, or the offence can l)e showui to have been 
committed within British territory. They also provide for the mode and 
incidents of trial. 

Sec. 32 empow’ers colonial legislatures to frame macliinery for carrying; the 
Act into effect in their ow'ii territory. 


Fug'ftivC Slave. — A slave esciiping to this country or to any 
British possession becomes ipso facto free, and will not be surrendered to his 
former owmer. The same principle applies to slaves escaping to British 
ships on the high seas whfth are theoretically regarded as detached wrtions 
of the British Empire. (See Exterritoriality.) • ^ 

This would not apply to a British ship in the territorial waters of the 
State from which the slave has escaped, and the question has arisen whether 
it applies to a British public ship in the territorial w'aters of such a State. 
Instructions issued by the Brinsh Admiralty, dated December 5, 1876, 
restricting tSie protection granted to fugitive slaves by the British Ifeg 
were warmly criticised, and gave rise to the appointment of a Commission 
in 1876 — • 

to inquire into and report upon the nature and extent of such international obliga- 
tions as are applicable to questions as to the reception of fugitive slaves by Your. 
Maj^ty’s ships in the territorial waters of foreign States, and into all instructions from 
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time to time issued to the commanders of Your Majesty’s shijw relative thereto ; and 
whether any engagements into which this country lias entered hivar upon such 
questions ; and whether, in case such obligations, instruct ions, or engagements shall 
appear to be at variance with the maintenance by Your M^i^esty’s ships and otticers in 
whatever waters they may be, of the right of personal liberty, any and what steps should 
be taken to secure for them greater freedom of action in this respect. ^ 

The recommendations of the Commission led to the withdrawal of the 
instructions of 1875, which were superseded by the following: — 

1. In any case in which you have received a fugitive slave into your ship and taken 
him under the protection of the British flag, whether within or beyond the territorial 
waters of any State, you will not admit or entertain any demand made iq)on you for his 
surrender on the ground of slavery. 

2. It is not intended, nor is it possible, to lav down any j)reci.se or general rule as to 
the cases in wdiich you ought to receive a fugitive slave on hoard your sliip. You are, as 
to this, to be guided by considerations of humanity, and th(‘se considerations must have 
full effect given to them, whether your shiji is on the high seas or within the territorial 
waters of a State in which slavery exists ; but in the latter cast^ you ought, at the same 
time, to avoid conduct which may ajipear to be in breach of inleniational comity and 
good faith. 

3. If any person within territorial waters claims youi* protection on the ground that 
he is kejjt in slavery contrary to treaties with Great Britain, you should receive him 
until the truth of his statement is examined into. This examination should be made, if 
possible, after comiiiunication with the nearest British consular authority, and you 
should he guided in your subsequent proceedings In* the result. 

4. A special report is to he made of every case of a fiigilive slave received on hoard 
your ship. 


Full. — As to clieques “ in full of all (leinands/’ see vol. i. p. 70. As to 
full and complete cargo,” see vol. ii. ])p. o74, 48G. As to “full annual 
rent or value,” “ houses rateable to the relief of tin* jioor,” see liose v. 
IFatsoiiy [1894] 2 Q. J>. 90). As to “full and valuable consideration” 
under tlie Georgian Mortmain Act, see vol. ii. p. 4(>4. As to other uses of 
the term, see Stroud, Jud, Did. 


Funds. — The name is ap] died generally to all the funded debts of 
the Imperial Government, that is to say, debts (or stocks) of whieli the 
capital is not repayable, or is rejiayable only after long j>eriodH from the 
original loan. Where tlie caintal is not repayalde, the funds are in fact 
perpetual annuities. Wliere it is repayable liy instalments of principal 
and interest, the funds are terminable annuities. The unfunded debt 
principally consists of money due upon Exchkquku Bills at short dates 
(see as to these, 29 & 80 Viet. c. 25). Sometimes the unfunded debt is 
included under the general title “Funds” in Burdett). 

The Funds consist of the fallowing securities:^ 

(1) *TliB 2J per cent. Consols, formed on the conversion of the bulk of 
the older 3 per cents, (below (2)), under the National Debt Conversion Act, 
1888 (51 & 52 Viet. c. 2). The interest upon these will be per cent, after 
5th April 1903. The stock is not to be redeemed before 5th April 1923. 
The dividends on this and the other stoclfS enumerated below are payable 
Ott 5th January, 5th April, 5th July, and 5th October in every ^ear. There 
is a small amount, about £4,600,000, of other 2J per cent. Consols formed 
oi> the attempted conversion of 1884 un^er the Act 47 & 48 Vict.*c. 23. 
This is not to be redeemed before 5th jj^anuary 1905. 

(2) The 3 per cent. Consols, first form^ in 1751, and yie Eeduced 
3 per cent. Annuities formed in 1749 by tlie consolidation of older stqpks, 
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and redeemed as above stated in 1888. See tiie National Debt Act, 1870 
(33 & 34 Viet c. 71). 

(3) The 2^ per cent Perpetual Annuities originally created in 1853 
(16 Viet c. 23). Addtoons were made to this stock by conversions under 
the Act of 1884 (supra). The stock is not to be redeemed before 5th 
JanuUry 1905. 

(4) Terminable Annuities created under various Acts (see Burdett, ed. 

1896, p. 67). 

There are a number of other Government stocks of small amounts 
issued under special Acts upon the occfxsions of loans for particular 
purposes; details of these will be found in Burdett, ed. 1890, pp. 
64^75. 

The law of the National Debt will be dealt with under that title. 
See Fenn on the Funds ; Burdett, nhi cit , ; The Stock Exchange Year-Book, 

1897, p. 15 ; and the title National Debt in the Index to the Statutes. 


Funds in Court.— See Pay-Office. 


Funeral Expenses.— See Burial; Cremation; Executors 
AND Administrators; Friendly Societies. 


Funerals, Offences at.— See Brawling ; Burial Ground. 


Furious Driving. — See Cycling ; Driving. If death is caused 
by furious driving the oH'ender is liable to conviction for manslaughter. 
See Manslaughter. Bicycles and tricycles fall within the provisions 
of the Highway Act, 1835 (Taylor v. Goodwin, 187J), 4 Q. B. D. 228), and 
sec. 35 of the Oflences against the Person Act, 1801 (11. v. Parker, 1895, 
30L. Jo. 718; 59 J. P.793). 

Furious driving in towns is punishable under sec. 28 of the Towns Police 
Clauses Act, 1847 (10 & 11 Viet. c. 89), whicli is iucoriiorated in the 
Public Health Act, 1875 (by s. 171). 


FurlOUg*!!. — Leave of absence from duty granted to soldiers; the 
length of time and conditions being stated on the furlough paper. The 
soldier remains under orders, and if, without leave, he quits the place to 
which he has permission to go, or if he disguises or conceal* himself so 
that orders cannot reach kim, or otherwise so acts as to furnish proof of an 
intention not to return to duty, he may be tried for desertion#(g'.%.) By 
sec. 173 of the Army Act, 1881 (44 & 45 Viet. c. 68), a soldier who is 
detained by sickness, or other casualty, may, if there is not any officer in 
the ^rformance of military duty of the rank of captain, or of higher rank, 
within convenient distance of thf place, obtain an extension of furlough for 
not more than a month, from any justice of the peace who is satisfied of Ihe 
necessity of such extension. The justice must immediately by letter 
certify as to the extension and tl^e cause thereof to the commanding officer 
of the soldier or to a Secretary of State. 

If the soldier (s. 27) makes a wilfully false statement to any military 
offi^r or justice in respect of his prolongation of furlough, he is on ' 
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Qonviction by court-martial liable to imprisonment or such less punish- 
ment as is provided by sec. 44. 

In the navy, absence beyond the period of leave granted may also 
become evidence of desertion in such circumstance as mentioned above. 
By sec. 23 of the Navy Discipline Act, 1866 (29 & 30 Viet. c. 109), 
a person who (without being guilty of desertion or of impro})erly leaving 
his ship or place of duty) is absent without leave, is liable to imprisonment 
for not exceeding ten weeks with or without hard labour, and forfeiture of 
wages, and other benetits as prescribed by the Admiralty Eegulations. No 
p^pvision is made in the Naval Acts for extension of furlough by the 
intervention of a justice in case of sickness, etc., as above stated for 
soldiers. See Akmy ; Navy. 

[Authorities. — Manual of Miliiary Lau% War Otlice, 1894 ; Thring, 
Crim inal Laio of the Navy.'] 


Furnaces. — See Chimneys; London BuiUHmfs. 


Furnished Lodgings.— See Apaktments ; Lodoek; Lodging- 
House. 


Furniture. — See Bills of Sale; Fixtures; Heirlooms; Order 
AND Disposition; Hiring Agreement. 

Furnival’s Inn.— See Inns of Court. 


Further Assurance. — As to tlie covenant for, see vol. hi. 
p. 3()(i. See also Moim;A(iE and Settlements. The covenant for further 
assurance runs with the land. As to covenants runniiuj with the laml, see 
vol, iv. p. 19. 

The covenants for seisin, riglit to convey, (juict enjoyment, freedom from 
incumbrances, and furtlier assurance constitute, in the order mentioned, the 
ordinary covenants for title as inserted in a conveyance. The covenant for 
further assurance is to the effect that the vendor and his heirs, and all and 
every ])erson or persons claiming by, from, through, under, or in trust for 
him or them, will from time to time, and at all times, at the request and 
cost of the purchaser, or any person deriving title under him, execute and 
do all sucli^ lawful assurances and things for further and more i)erfectly 
assuring the subject-matter of the conveyance t<f the purchaser, and those 
deriving under him, as by him or them, or any of them, shall be 
reasonifbly required. 

This covenant is one of great value to the purchaser, for it relates both 
to the title of the vendor and to the instrument of conveyance to the vendee ; 
and operates as well to secure the performiHice of all acts for supplying any 
defect in the former as to remove all objections to the sufficiency and 
security of the latter ” (Pratt on Covenants, 340). Express covenants o^f this 
kind are now of rare occurrence, conveyancers relying on the provisions of 
the Conveyancing Act, 1881 (44 & 45 Viet. c. 41) (see Conveyancing Acts). 
In a conveyance for valuable consideration (including mortgages) by a 
person who conveys, and is expressed to convey, as “ beneficial owner,'* tb^re 



30 


FUETHEE ASSUEANCE 


is deemed to be included, and by virtue of sec. 7 of the Act implied; a 
covenant for {inter alia) further assurance by the person, or by each person 
who so conveys, as far as regards the subject-matter, or share of subject- 
matter conveyed by hi|n with the person or persons to whom the convey- 
ance is made. And in a conveyance by way of settlement a more limited 
covenant (than in the case of a “ iKjneficial owner ”) for further assurance is 
implied by virtue of the same section wliere a person is expressed to convey 
as settlor.” Similarly, wliere a person directs as lenejicial moner that a 
third party shall convey, the person giving the direction is deemed to convey 
as beneficial owner witliiii the section the subject-matter conveyed by his 
direction, and a covenant on liis part to the like effect is implied accordingly 
(see Conveyancing Act, 1881, s. 7 F. (2)). A conveyance under this section 
includes a deed (but not a demise by way of lease at a rent or any other 
customary assurance) conferring the right to admittance to copyhold or 
customary land. The covenant for further assurance implied by the section is 
therein set out at length,and may be referred to for the form of such covenants. 
A precedent will also be found in Wms. Real Property, Appendix D. 

The covenant for further assurance runs with the land, and as to the 
benefit of the covenants implied by the Conveyancing Act, it is by subsec. 
(6) of sec. 7 enacted that it shall be incident to the estate and interest 
of the implied covenantee, and shall be enforceable by every person in whom 
that estate or interest is for the whole or any part thereof from time to 
time vested. See generally as to the benefit of these covenants, David v. 
SaU%, [1393] 1 Ch. 523. 

By virtue also of certain other statutes, of which the Lands Clauses 
Consolidation Act, 1845, is the most important, a covenant for {inter alia) 
further assurance is imjdied by the use of the word yrant by the conveying 
party in the conveyance. As to this, and also the old law on the implied 
covenants for title created by the use of that word, see GkAnt, and Hargrave 
and Butler's note to Co. Lit s. 384 a. 

As to the liability of the covenantor under his covenant (whether express 
or imidied), it may be stated generally that in covenanting to do all such 
acts as may be reasonably required for the further assurance of the property 
conveyed, he underbikes to perfect, so far as shall at any time be in his 
power, the title he professes to give. He does not therefore commit a breach 
of his covenant if he is prevented from executing such further assurance by 
the act of God; and, in any case, he is entitled to reasonable time. •It is 
doubtful whetlier, under a covenant for further assurance, a purchaser can 
subsequently demand a covenant for production of title deeds which he has 
originally neglected to have inserted in his conveyance (cp. the cases 
Hallett V. MiddleUm, 1826, 1 Euss. 243; and Fain v. Ayers, 1826, 2 Sim. & 
St. 633 ; note to 1 Euss. 259 ; 25 E. E. 264). ^ 

Covenants for furtheikassurance are to be construed strictly, and unless 
there are words in a conveyance to show that it was intended that such a 
covenant shall extend to enlarging the estate conveyed, and to oaiting an 
interest in persons other than the grantor, the Courts will not decree specific 
performance {Davis v. Tollcmachc, 1856, 2 Jur. N. S. 1181). But where a 
tenant in tail in remainder bayred his estate tail without the protector’s 
consent, and then conveyed all his estate and interest to a purchaser, 
covenanting at the same time “ to execute every such disentailing or otner 
assuAnce as might be necessary to vest the premises in the purchaser,” jthe 
Court, on the death of the prolector of the settlement, decreed specific 
performance of the covenant in fa^ftur of the purchaser {Bankes v, SimlL 
1887, 34 Cff. D. 716). 
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In spite of the provisions of the Conveyancing Act, 1881, before noticed, 
for implpng a covenant for further assurance, the circumsUinces of the case 
may sometimes render it expedient and necessary to insert an express 
covenant to that effect in a conveyance {€,g. in the ca^ of such a conveyance 
as is referred to in Bankcs v. Small, supra ; or where the property is situated 
abroad). • 


Further Consideration. — Where, on the hearing of a 
motion for judgment, or on a motion for a new trial, the Court is of ojunion 
tMat it has not sufficient materials before it to enable it to give judgment, 
it may direct the motion to stand over for further consideration, and direct 
such issues or questions to be tried or determined, and such a(‘counts and 
inquiries to be taken and made as it may think fit (E. S. C. 1883, Order 40, 
r. 10). 

Order 36, r. 30, originally provided that the judge miglit, at or after 
the trial, direct judgment to be entered for any or either ])arty, or adjourn 
the case for further consideration, or leave any ])arty to move for judg- 
ment. The present rule, however, which was introduced in 1892, makes 
it obligatory on the judge at the trial to direct judgment to be entered at 
or after the trial, and no motion for judgment is necessary to obtain 
such judgment. This latter provision applies mainly to actions in the 
Queen’s Bench Division in which there has been a trial with a jury. In 
the Chancery Division, on the other hand, an action is usually heard on 
motion for judgment. In such cases, where it appears that in order to 
do complete justice it is necessary that further information should bo 
furnished to tlie Court, the judgment directs such accounts and inquiries as 
the circumstances require, to be taken and made, and adjourns further 
consideration of the action, which takes place after the master has made 
his certilicate answering such accounts and inquiries. Further considera- 
tion, therefore, is maiidy confined to cases in the Chancery Division, 
and will be so considered in this article. 

Setting Dotvn in Chancery Division. — Wlien any cause or matter in 
the Chancery Division has been adjourned for further consideration, the 
same may, after the expiration of eight days, and within fourteen days 
from the filing of the master’s certificate, be set down in the cause book for 
further consideration, on the written request of the solicitor for the plaintiff 
or party having conduct of the proceedings, and after the expiration of 
such fourteen days, on the written request of the solicitor for the plaintiff 
or for any other party. The order adjourning further consideration and an 
office copy of the master’s certificate must be produced on setting down. 
The cause or matter when set down will not come on for hearing until after 
the expiration of ten days from the day of settiijg down (Order 36, r. 21, 
taken fjom 21 C. 0., r. 10). 

Whcrc^ Proceedings originated in Chambers, — Where a matter originating 
in chambers has, at the hearing, been adjourned for further consideration 
in chambers, it may be brought on for hearing on summons after the 
expiration of eight days and within fourtien days from the filing of the 
master’s certificate (Order 55, r. 72). It is submitted thaA the clear 
language of the rule shows that it was not intended to apply to all 
proceedings originating in chambers in which further consideratifln is 
reserved, but only where it is reserved to Be heard in chambers. Difficulty 
is often caused by losing sight of th*3 distinction. For instance, where 
an originating summons for general or partial administratiefR has been 
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issued under the provisions of Order 55, r. 3, if the order does not 
expressly reserve further consideration in chambers, the hearing will take 
place in Court, unless the case can be brought within the provisions of 
Order 55, r. 2 (10) (sefe, however, contra, In re Glasson, Glamn v. Glamn, 
1893, W. N. 85, in which a contrary view was expressed by Kekewich, J. 
The base is not followed in the other chambers). 

Order 55, r. 2 (IG), provides that api>lications for orders on further 
consideration may be heard in chambers, where the order to be made is for 
the distribution of an insolvent estate, or for the distribution of the estate 
of an intestate, or for the distribution of a fund among creditors or deben- 
ture-holders. With regard to this rule, it may be noticed that, even in 
cases within it, if tliere be circumstances of exceptional difficulty, the 
further considei*ation may be adjourned to be heard in Court (In re Barber, 
Burgess v. Vmwkomhv, 1886, 31 Ch. D. 6G5). 

Notice of Hettiwf Duum. — Notice of setting down the action on further 
consideration sliould Ije given to all parties to the action, including those 
who have been served with notice of judgment and have appeared under 
Order IG, r. 41. Rut where such parties have not appeared, notice need 
not be given to them (In re liolfe, Tyson v. Johnson, 1894, 70 L. T. 
624), exce])t where an oi*der is sought against them personally (In re 
Bees, Itees v. George, 1880, 15 Ch. D. 490). Purchasers of real estate sold 
under order of the Court, and parties who have obtained stop orders on a 
fund proposed to be dealt with by the order, must be served. A jmrchaser 
who has o))tained his conveyance will not be allowed his costs if he 
appeal’s (Barton v. Laioar, 1854, 18 Beav. 52G ; Noble v. l<tow, 1801, 
30 Beav. 272). 

Evideim, — As a rule, the Court does not admit (widenoc! filed after the 
master’s certificate, but under Order 37, r. 1, such evidence may be 
admitted if the circumstances of the case require it (May v. NevMn, 
1887, 34 Cli. D. 347 ; and see In re Miehwel, Dessau v. Lemn, 1 885, 52 L. T. 
342 ; In re Bevill, Leigh v. Itumney, 1886, 55 L. T. 542). Where it is intended 
to read evidence on the hearing, notice of intention to use it must be 
given (In re Chcnncll, Joms v. Ghcnncll, 1878, 8 Ch. D. 492). Whether, 
where there is no summons to vary the certificate, the affidavits referred 
to in the certificate can be read in Court, qua-re (In re Brier, Brier v. 
Evison, 1884, 2G Ch. D. 242). 

Absence of Summons to rary, — If any party is dissatisfied wdtH the 
finding of the master, he should issue a summons to vary the certificate, 
and will not be heard to olgect to it unless he has adopted that course 
(Smith v. Armstrong, 1856, 6 De G-., M. & G. 150; Lamb v. Orton, 1859, 8 
W. E. 111). Wliore a summons to vary has k?eu issued, it will be adjourned 
into Court to come on with the hearing on further qpnsideratioii 
(Cromj}ton v. Ilnbcr, 18®5, 3 W. E, 347 ; Hudson v. Carmichael, 1854, 
18 Jur. 852). ^ ^ 

The Hearkig . — Interest may be charged on balances found dde from 
an accounting party, altliough the question has not lieen reserved by the 
original judgment (Daiiieirs Ch, Pr, pp. 1163, 1164, and cases there cited). 
But where there was no fidiuJiary relationship between the partied, the 
Court refifted, on further consideration, to charge the defendants Mfith 
intoest on sums found due from them (Phillips v. Ilomfray, 1890, 
44 oil. D. 694). Wilful default^ will not be charged on further considera- 
tion where the original judgment has not been made on that footing 
(Laming vjSlec, 1878, 10 Ch. D. 7l5), unless it has been alleged and a case 

been made for it on the pleadings (Barber v. Sfachrcll, 1879, 12 Ch. D. 
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558; In rc 3jfmo7is, Luke v. Tonkin, 1882, 21 Ch. D. 757; Mayer v. Mayer, 
1878, 8 Ch. D. 424, explaining Job Y, Job, 1877, 6 Ch. 1). 562). Generally, 
matters raised on tlie pleadings, but not considered at the original 
hearing, and in respect of which there is no reservflftion in tlie judgment, 
will not, as a rule, be dealt with on fiuther consideration (Passinghani v. 
S/urbarne, 1839, 9 Beav. 424 : Morgan v. Morgan, 1849, 13 Bear. 441 ; 
Legraml v. Whitehead, 1 826, 1 Buss. 309 ; 25 E. K. 56 ; and see Hughes v. 
Jones, 1861, 3 De G., R & J. 307). 

Costs. — Further consideration is the stage of the action at wliich costs 
are usually disposed of, so far as they were left open at the original 
hearing. An order on further consideration which directs payment of 
costs in a particular way, and does not reserve subsequent further con- 
sideration, nor leserve the question liow the costs are ultimately to be 
borne, ouglit to be treated as final {In re lioper, Taylor v. Bland, 1890, 
45 Ch. I). 126, per Fry, L.J., at pp. 138, 139, diUering from the majority 
of the Court, who in tlie circumstances of the case considered the 
directions as to costs contained in the order on further consideration as 
having been given for convenience only, and altered the method in which 
the costs were directed to be borne). 

Appeal . — By Order 58, r. 15 {a), it is provided that the time for appeal 
against an order maile on the furtlier consideration of a cause, and on the 
liearing of a summons to vary the certificate on which such order is made, 
shall be the same as the time for a])pc^aling against the order on further 
consideration. The object of tlu^ rule was to get rid of the inconvenience 
of having two difierent times allowcnl for apj)ealing from two different 
parts of the same order, and it was held to apply where orders on the 
summons to vary and on the further consideration w(U’e drawn up 
separately {Marsland v. Hole, 1888, 40 Ch. L). 110). 

[Authorities. — Daniell’s 67i-. /V., 6th ed., pp. 1154-1166 ; Seton's Judg- 
ments and Orders, pp. 314-317.] 


Furze. — This plant is also described as gorse or whin. 

1. Tlie right to cut it for fodder or litter on common lands has been 
established in several cases, though such right does not come under 
Estovers (see Smith v. Broivnloio {Earl), 1869, L. E. 9 Kq. 241 ; Wanvick 
V. Quien's College, 1871, L. E. 6 Ch. App. 716; De la Wa?T (Earl) v. Jfiles, 
1881, 17 Ch. D. 538). 

2. Setting fire to furze is punishable under sec, 17 of the Malicious 
Damage Act, 1861. See Arson. As to other offences, see Fern. 


Future. — As to the principal applications of this term in law, see 
Stroud, fHiid- Diet, As to meaning of “ future goods,” see Sale of 
Goods. 


Bead as “former” (Pasmore v. Huggins, 1855, 21 Beav. 103). 

As to covenants to settle “ future” property, see In re Garnett, 1886, 33 
Ch. D. 300 ; In rc MichelVs Trusts, 1878, 9 Ch. D. 5 ; Grafftey v. Humpage, 

; 1838, 1 Beav. 46. * 

: A person who agrees to pay commission to an agent upon his subletoing 

jhis business “at any future date,” means rfjubletting within a reasonable 
; tinae and not indefinitely. What is a refsonable time is a question of fact 
^ ^ ^d^tennined in each case (Hovghton v, Orgar, 1885, 1 T. L. Bi 653). 

The words “ or other future estate or interest ” in sec. 3 of the Befll 
voi,. VI. 3# • 
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Property Limitation Act, 1833, are large enough to comprehend all 
executory devises {James v. Salter ^ 1837, 3 Bing. N. C. 554). 

As to the mortgage of a ship and “ future cargo,” see Langton v. Horton^ 
1842, 1 Hare, 549. < 

\AuthorUy, — Stroud, Jud. Diet'] 

Future and after-acquired Property-— An assign- 
ment of property which the assignor may at a future time acquire, is in 
effect only an agreement to assign it when acquired {Bamsden v. Smith, 
1854, 2 Drew. 298, at p. 306) ; but as such it is binding in equity {iUd, and 
Collyer v. Isclocs, 1881, 19 Ch. D. 342, at p. 351 ; and see Tailby v. Official 
Beceiver, 1888, 13 App. Cas. 523 ; and In re Turcan, 1888, 40 Ch. D. 5). 
Agreements of this kind are common in marriage settlements, in the form 
of a clause providing that after-acquired property (usually that of the wife) 
exceeding a certain amount in value shall be brought into settlement, the 
object, in the case of the wife's property, being to exclude the husband's 
right {In re MichelVs Trusts, 1878, 9 Ch. D. 5). In the absence of expres- 
sions showing a contrary intention, only property the title to which accrues 
during the coverture will be bound, if the wife survive {In re Edwards, 1873, 
L. R. 9 Ch 97; In re Coghlan, [1894] 3 Ch. 76); but it is otherwise if the 
husband survive {Fisher v. Shirley, 1889, 43 Ch. D. 290). Questions arising 
on the construction of such clauses may be divided into those relating (1) to 
the liability of the person having the disposition of the proj)erty ; and (2) to 
the inclusion of the property in the description contained in the agreement. 
(1) If in an antenuptial settlement there is a covenant by the husband 
alone, he alone is bound, and only property over which he has or acquires 
actual power is included ; the wife's separate estate is not bound, nor her 
reversionary interests, nor her choses in action not reduced into possession 
during the coverture {In re Macpherson, 1886, 55 L, J. Ch. 922 ; Travers v. 
Travers, 1840, 2 Beav. 179 ; Young v. Smith, 1865, L. E. 1 Eq. 180 ; Drury 
V. Scott, 1840, 4 Y. & C. Ex. 264). This is so, notwithstanding the recital of 
an agreement to settle {Young v. Smith, and see Dawes v. Tredwell, 1881, 
18 Ch. D. 354), unless the inference of intention to settle is inevitable 
{Caldwell v. Fellowes, 1870, L. E. 9 Eq. 410, where it was held that a joint- 
tenancy was severed). Even if the covenant is by both husband and wife, 
or by the wife alone, or if the covenant of the husband alone is pr&eded 
by the words “ it is agreed,” or the like, yet if the husband alone is to 
perform the settlement, the wife and her property are not bound {Dawes 
V. Tredwell, uhi 8upia\ but see Zee v. Zee, 1877, 4 Ch. D. 175). If, however, 
the settlement is to be made by the wife, or by husband and wife, or by 
all proper parties, or by parties not specified, then the wife is boimd 
{Taumeyy. Ward, 1839? 1 Beav. 563; In re de Bos, 1885, 31 Ch. D. 81; 
Butcher v. Butcher, 1851, 14 Beav. 222). If the wife has mariie<f while an 
infant, she may confirm the settlement after coming of age {'Wilder v. 
PigM,im, 22 Ch. D. 263; In re Hodsm, [1894] 2 Ch. 421); but if she 
avoid it, she cannot be put to her election between the after-acquired 
property and property which Ae takes under the settlement without power 
of antidpiftion {In re Vardon, 1885, 31 Ch. D. 275). As to other property, 
see JJamilton v. Hamilton, [1892] 1 Ch. 396 ; and as to avoidance by an infant 
husband, see Edwards v. Carte%, [1893] App. Cas. 360. With regard to 
postnuptial settlements, the coveq|int, though expressed to be by husband 
and wife, in effect the husband’s alone as to property not settled to her 
ar^parate use, since the wife is under the disability of coverture {Andenspn 
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V. Abbott, 1857, 23 lieav. 457), which disability is not removed by the 
Infants’ Settlement Act of 1855 {Seaton v. Seaton, 1888, 13 App. Cas. 61 ; 
cp. Hark v. Jarman, [1895] 2 Ch. 419). (2) The following kinds of property 
are excluded, by whomsoever the covenant he made, unless expressly 
referred to: — ^Property in which the wife takes a life-interest only fqr her 
separate use {Tovmelhead v. Harrowly, 1858, 27 L. J. Ch. 533); property 
given for purposes or on trusts inconsistent with the settlement ( Thornton 
V. Bright, 1836, 2 Myl. & Cr. 230 ; cp. In re Crawshag, [1891] 3 Ch. 176) ; and 
property given with a restraint on anticipation {In re Carrey, 1886, 32 Ch. 
D. 361). But a mere gift for separate use, and not for life only, will not 
exclude the property, unless the covenant does so {In re Allnutt, 1882, 
22 Ch. D. 275); nor the fact that the interest in the property is liable to be 
divested by the exercise of a power of appointment {In re Ware, 1890,45 Ch. 
D. 269) ; nor will an expression of the donor’s intention to exclude it (SfcAo/- 
fleld V. Spooner, 1884, 26 Ch. D. 94) ; and the M. \V. 1\ Act, 1882, does not make 
property separate property for this purjjose {In re }Vhitaher, 1887, 34 Ch. D. 
227 ; Hancock v. Hancock, 1888, 38 Ch. J). 78). But the covenant does not 
compel the wife to disentail for the benefit of the settlement {Hillers v. 
rarkifison, 1883, 20 Ch. D. 200) ; and savings out of income are not bound 
by it {Finlay v. Darling, [1897] 1 Ch. 719, not following In re Bendy, [1895] 

1 Ch. 109). With regard to the question whether the covenant includes 
])roperty to which the wife is already entitled at the date of the settlement, 
or only property the interest in wdiieh aetTues subsequently, there has been 
a long series of decisions, sometimes conflicting, many of which are referred 
to in Williams v. Mereicr, 1884, 10 Apj). Cas. 1. It was there held that 
property belonging to the wife at the date of tlie settlement was included ; 
but see In re Garnett, 1886, 33 Ch. 1). 300 ; and also In re MichelVs Trusts, 
1878, 9 Ch. I). 5, where it was held that property contingent at the date of 
the settlement, and having become vested in expectancy during the coverture, 
was not included. As to tlie method of calculating whether the property 
is within tlie specified amount, cp. In re Mackenzies Settlement, 1867, L R 

2 CIi. 345 ; and Hood v. Franklin, 1873, L. R 16 Eq. 496. The covenant 
will not be enforced in favour of a volunteer at his suit {In re Anstis, 1886, 31 
(’h. 1). 596) ; but it may be enforced by one jmrty to it, though it be entirely 
for the benefit of a volunteer {Davenport v. Bishopp, 1843, 2 Y. & C. C. 451). 

See also Bills of Sale; Husband and Wife; Settlements. 

yAuthoritus, — See Elphinstone, Norton, and Clark, Interpretation of 
Deeds, ch. xxxi., 1885 ; Appendix to Sweet’s Concise Precedents in Conveyance- 
ing, 3rd ed., 1884; Watson's Compendium of Equity, vol. i, pp. 660 sgq,, 
2nd ed., 1886 ; Key and Elpliinstone’s Compemliurn of Precedents in Convey • 
ancing, 5th ed., vol. ii. pp. 465 seq,, 497, 1897.] 


GaIii. — A s to the meaning of this term in the phrase “ an association 
carr}dng on business for the acquisition of gain,” which must be registered 
under the Companies Acts, see voL iiL p. 163. The “ gains " of a trade, 
fo^ purposes of the Income Tax Act, are that which is gained by the trad- 
ing, for whatever purpose it is used, whether it is gained for the* benefit of 
the community or for the benefit of individuals. Whether the benefit is 
to be obtained by dividends or by lightening and diminution of public 
burdens, it is all the same (see Mersey Docks v. Lucas, 1888, 8» App. Cas. 
891 ). See further, Income Tax; Pechts; and Stroud, Jud. Diet., s . v . ‘'f 
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Gallows* — The structure upon which persons sentenced to death 
by hanging are executed under English law. There is no statute or 
executive order prescribing its form. Manorial or quasi-manorial jurisdic- 
tion of pit and gallow^ (fossa et /urea) existed even before the Conquest. 
They ceased in England, and the corresponding heritable jurisdictions were 
abolished in Scotland. The primitive gallows was the bough of a tree, such 
as the gallows tree still shown in Braemar. 

The next form was that of a bracket, delineated in an old eyre roll 
(1 Sold. Soc. Publ. frontispiece), and perpetuated in Punch and Judy shows. 
The third form in use at Tyburti in the eighteenth century is delineated in 
the 11th plate of Hogarth’s Apprentices, and that used for pirates at Execution 
Dock in the 5th plate of the same series. That now in use, which is erected 
within the prison (see Capital Punishment), is two upright beams witli a 
cross bar, beneath which is a scaffold containing a drop on which the convict 
is placed, which is released by mechanism wlien the fatal noose has been 
adjusted by tlie hangman. 


Gambia .* — a river of Western Africa, the seat of a British colony, 
which consists of the island of St. Mary, British Combo, Albreda, the Ceded 
Mile, and McCarthy’s Island. The colony was made a separate government 
in 1888. Under the Orders in Council of 6th April 1889 and 24th 
November 1891, an appeal lies from the Supreme Court of the Gambia to 
the Supreme Court of Sierra Leone, and thence to the Queen in Council. 

[For conditions of appeal, see Privy Council. See also the Journal of 
the Society of Comparative Lvffidationy vol. i. p. 378.] 


Gambling* — See Betting-House; Gaming (and Wagering); 
Gaming-House. 


Gamekeeper*— See Game Laws. 


Game Laws* 
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Game laws are a series of statutes passed with the object of protecting 
persons who have exclusive or concurrent sporting rights over lands, from the 
invasion of the lands, and the capture or killing thereon of certain wild animals 
by trespassers. The cause or excuse for their passing is that wild animals, 
even when valuable for food, are not the subject of larceny (R, v. Towmley, 
1871, L. B. 1 C. C. B. 315), and that it has lieen deemed desirable to 
oreatp the special crimes known^as “ jmehing” rather than^to apply the law 
of larceny, so as to vest in owners or occupiers of land an absolute property 
in wUd animals found thereon. 

Game defined. — 1. The proper definition of game is that of the Night 
Poaching Act, 1828 (9 Geo. iv. c. 6^, and the Game Act, 1831 (2 WiU. iv. 
c. 32), viz# "hares, pheasants, partridges, grouse, heath or moor game| 
biaclgame, and bustards ” (a 13). 
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2. The Poaching Prevention Act, 1862 (25 & 26 Viet. c. 114), omits 
bustard, but adds rabbits, woodcock, and snipe (s. 1). 

3. The Game Licences Act, 1860 (23 & 24 Viet. c. 90), further adds 
(piails, landrails, and deer (s. 2). But both these Ads distinguish beCween 
game and the added animals. 

Tlie eggs of game birds, and of swans, ducks, teal, or widgeon, are 
protected by sec. 24 of the Act of 1831 and sec. 1 of the Act of 1862. 

The general provisions of the Wild Birds l*rotection Acts, including 
that of 1896 (59 & 60 Viet. c. 56), are wide enough to cover all these birds 
anti their eggs. Only wild duck, teal, and witlgeon are included in the 
schedule (43 & 44 Viet. c. 3>5); but under the i)owers of adding other 
birds, Orders have been made in many counties (Oke, (ra}NC Lau\% 4th ed., 
334), which since 1894 have been published as Statutory Rules, under the 
Rules Publication Act, 1893. Lists of the Orders (which are all loctil) are 
)>rinted in the classified local lists appended to the annual volumes of 
Statutory Rules and Orders. 

Close Time. — J)re7\ — There is no statutory close time foi* deer. Sec 
Fence Months. 

Hart s aiul Itahhih. — There is no statutory close time for killing hares or 
rabbits ; but British hares or leverets may not be sold in March, April, May, 
June, and July, under penalty of 20s. on summary convi(*tion (55 & 56 Viet, 
c. 8, ss. 2, 3, 4), and the right of an occu])ier of land to kill hares and 
rabbits on moorlands and unenclosed lands (not arable) is limited from 
December 11 to March 31 (43 & 44 Viet. (*. 47, s. 1 (3)). 

Winged Game. — The close time for winged game is — 


Blackgame 


Grouse . 
Partridges 
Pheasant 
Bustard 


Dec. 10 to Aug. 20 ; 
but in Devon, New 
Forest, or Somerset, 
to Sept. 1, because 
f>f the fence months. 

Dec. 10 to Aug. 12. 

Feb. 1 to Aug. 31. 

Feb. 1 to Sept. 30. 

March 1 to Sept. 1. 


No game may be killed on Sunday or (liristnias Day (1831, c. 32, s. 3 
Allen V. Thompson, 1870, L. 11. 5 Q. B. 336). 

Other Wild Birds. — The close time for all other wild birds is from 
March 1 till August 1, with power, under the Wild Birds Protection Act, 
1896 (59 & 60 Viet. c. 5(i), to extend tlie close time, or absolutely prohibit 
the capture of all wild lards or i)articular kinds. The Orders issuetl by the 
Secretary <lf State under this jiower are jmblishcd as Statutory Rules and 
Orders.^ These provisions can be extended to eggs. See Birds. 

SrpRTft^G Right.s. — Under the common law and the forest, laws sporting 
rights were claimed ratione iwixilegii, i.e. as a juerogative of or as a 
franchise derived from the Crown, or raiione soli as incidental to the owner- 
ship or occupation of land. 

The statute-book from the Coiupujsf contains many enactments in 
fifrtherance of the royal and private rights of sport, whether in forest, 
chase, park, wari-en, manor, or ordinary private land (see Bum, 4'U^twe, 
ITtli ed., tit. “ Game Diws ”). But all ware swept away in 1828 (9 Geo. iv. 
c. 69) and 1831 (1 & 2 Will. iv. c. 32)*except some provisions now included 
in the Larceny Act, 1861. See post, Criminal lienudm. • 

Before dealing with the statutes in force, it is necessary to indkiate 



dft game laws 

the classes of areas and rights which exist and arc preserved for the owners 
by the provisions of the Acts. 

Sporting rights exist ratione privilegii in forests and their purlieus, 
chases, parks, warrens, Vind manors {Blades v. HiggSy 1865, 11 H. L. 621). 

A forest is a tract of country in which at one time the rights of the 
Crown were paramount and excluded the common law as to game, sport 
enclosures, and commons {CommimowiTs of Sewers v. Glasse, 1866, L. R 19 Eq. 
134). In a forest no one may hunt without licence of the Crown, or since 
10 Geo. IV. c. 50 from the Commissioners of Woods and Forests. Forests, 
BO far as they still exist, are governed by special officers, and have special 
Courts. See Dean Forest; New Forest; Forrest. 

Purlieus are lands disafforested {q,v,) but adjacent to a forest in which the 
Crown had the sole right to beasts of forest, chase, and warren, subject to a 
right of 40s. freeholders to course deer towards the forest. The forest 
officers could enter such lands to drive such beasts back into the forest, if 
not to kill them in the purlieu. 

A chase is a forest in the hands of a subject, who has the forestal rights 
of the Crown except that of holding Courts or appointing officers. It can 
exist only by royal grant or prescription founded on lost grant. Such 
grant or prescription may extend over lands not owned by the grantee 
{Robinson v. Dhuleep Sirgh^ 1879, 11 Ch. D. 798). 

A park, from the point of view of the old game laws, is a chase enclosed. 
Besides the royal grant or prescription, the claimant of park privileges 
must prove actual enclosure, and the existence of beasts of forest and chase 
within it. The right to enclose extends to lands within the limits of the 
park, but not owned by the grantee. Tlie owner of a legal park, it is said, 
may shoot dogs chasing game in it {Wright v. Ramscot, 1668, 1 Wms. Saun. 
84 n. 3). In common parlance a park is enclosed land in which deer are 
kept. The sporting rights in such a park arise ratione soli, and not ratione 
privilegii. 

Free warren, which also can exist only by royal grant or prescription, 
is a franchise which gives the grantee a property in the beasts and fowl 
of warren, but no other animals {Devonshire {Duke) v. Lodge, 1827, 7 Barn. 
& Cress. 36, at p. 39), on the lands over which the franchise exists, whether 
they belong to the grantee or not. Tlie right is an incorporeal heredita- 
ment passing only by deed of grant {Beauchamp {Earl) v. Winn, 1873, 
L. R 6 H. L. 223), and gives tlie grantee an action of trespass against 
unauthorised persons hunting within the limits of the franchise, and a 
right to kill dogs accustomed to hunt therein. 

Manors are franchises derived from the Crown by grant prior to 1290 or 
by prescription. They entitle the lord usually only to game on the demesne 
lands, or the open and unenclosed lands, ie, the wastes (1831,*c. 32, s. 10). 
Where manors have been enclosed under Inclosure Acts, the limits of 
the lord’s rights depend on the wording of the Acts ; and if iio ^{eserva- 
tions are then made in his favour, the right to game is usually held to 
pass to the allottees in freehold of enclosed lands under the Act {Devon- 
tihire {Duke) v. O'Connor, 1890. 24 Q. B. D. 468; Sowerby v. Smith, 1873, 
L. B. 8 C. P. 514; Euxart v. Oraham, 1859, 7 H. L. 331). 

In all these places the sporting rights might extend over land tiot 
owned or occupied by their possessor, i.e, they overrode the common law 
rights of the freeholder, or mad^ his tenement servient or subject to this 
special kind of piofit d prendre {Ewqgrt v. Oraham, ubi mpra). But they had 
a oharacteiastic in common with rights raiwrve soli, that when animuJa to 
^ich the privilege applied were kuled within the franchise, the property 



GAME LAWS 

vested in the grantee or owner {Lonsdale {Earl) v. Rigg, 1857, 26 L J. 
Ex. 196 ; Blades v. H^gs, 1865, 11 H. L 621). 

Rights ratione soli . — When not overridden by the privileges, the right 
existei in every occupier of land by virtue of his poJfeession to kill all wild 
animals found thereon, and to all animals there killed, and to exclude all 
persons from trespassing thereon in pursuit of game {Moore v. Plymouth 
{Earl), 1819, 7 Taun. 614; 18 R. R 604). Under the Game Act, 1831 
(1 & 2 Will. IV. c. 32, s. 7), the landlord was given a jjaramount right to 
take game on lands then leased for less than twenty-one years, but other- 
wise, neither the Act of 1831, nor the Ground Game Act, 1880 (c. 47), 
afifected the common law presumption in favour of the occupier {Pochin 
V. Smith, 1888, 52 J. P. 4). The right is said to extend to give him a 
qualified property impotentiam in the immature young of animals breed- 
ing on the land (case of Stvans, 1592, 7 Co. Sep. 16 a), and when he has per 
iridustriam captured or killed game, be acquires a property in it sufficient 
to enable him to maintain trespass or trover or to prosecute for larceny 
{R. V. Rohimon, 1859, 28 L. J. M. C. 58). 

The owner, in case of a lease, usually reserves the sporting rights to him- 
self, his grantees or licensees, which, if done by apt words, may include a 
right to kill more than game {Jeffreys v. Evans, 1865, 19 C. li. N. S. 264). 
This power is recognised and saved in sec. 8 of the (lame Act, 1831, and 
sec. 6 of the Hares Act, 1848. But he cannot deprive the occupier of the 
concurrent right to kill hares and rabbits (1880, c. 47). 

In tenancies created since 7th September 1880, a reservation of rights 
as to ground game, liares and ral)bits, is inoperative as against the occupier, 
and persons authorised by him, i.c. (1) members of his household resident 
on the land ; (2) persons in liis ordinary, i.e. regular, service on the land ; 
(3) some one person bond fids emidoyed for reward to take and destroy 
ground game, under a written authority, which must be ])roduced on 
demand to persons having the concurrent right to take ground game, or 
authorised in writing by them to make such demand. 

The occupier appears to be entitled to let his right, but only so as to 
give his lessee a right concurrent with liis own {Morgan v. Jackson, [1896] 
1 Q. B. 885). 

Where, on 7th September 1880, the riglit to take ground game was 
legally or equitably vested in some one other tlian the occupier, by lease, 
contract of tenancy, or other contract for valuable consideration, the right 
of the occupier under the Act is suspended until the lease, etc., is deter- 
mined (1880, c. 47, s. 5 ; Allhusen v. Brooking, 1884, 26 Ch. D. 559). 

The concuiTent right to kill ground game given to the occupier of land by 
the Act of 1880 does not in any way prejudice the rights, under the game 
laws, of persons who, though not occupiers of land, have, subject to the Act, 
exclusive right of killing game thereon (1831, c. 32,%8. 7-12; 1880, c. 47, s. 7). 

The^ovmer of sporting rights over the lands of others may demise them, 
luit only by grant under seal, which should contain a right of entry {Bird v. 
Higginson, 18^37, 2 Ad. & E. 696 ; 6 Ad. & E. 824 ; Houston v. Sligo {Marquis), 
1887, 55 L. T. 614). But a parol reservation on a parol demise of land is 
enough to prevent licensees of the landlord^rom being trespassers under the 
Game Act, 1831 {Jones v. Williams, 1877, 40 L J. M. C. 270 ; %iversedge v. 
Whileoak, 1893, 57 J. P. 692). 

• Crown forests, parks, and chases, an<J any hundred, honour, manor, or 
lordship, which is part of the possessions or land revenues of the Crown, are 
exempted from the Game Act, 1831 *(&. 9), but not so as to enlarge the 
rights of lords of manors within a forest or chase. Such Crown propirtjiiis 
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managed by the Commissioners of Woods and Forests, under 10 Geo. iv. 
c. 60, under which (s. 14) stewards of manors may be appointed to preserve 
game, deer, hart, hind, and fish, who can kill game without excise licence, bu|| 
not without gun licence. A trespasser in forests can be arrested and dealt 
with under secs. 31, 33, 36 of the Act of 1831, or by the special Acts 
regulating the forest. 

Stewards of the Crown and lords of manors are authorised to appoint 
gamekeepers to preserve or kill game within the privileged area (1831, c. 32, 
s. 13), and to seize, for the use of the steward or lord, all dogs, nets, and con- 
trivances for the killing or taking of game, as are used within the area by 
persons not having a game certificate or licence (1831, c. 32, ss. 13, 14). A 
similar power is given to persons having rights to kill game in water on 
lands worth £500 a year (s. 15). The appointments are registered with the 
clerk of the peace (s. 16). 

The gamekeepers so appointed are exempted from the penalties for tres- 
pass in pursuit of game within the manors, etc. (1831, c. 32, s. 35), and they 
and other gamekeepers and servants of persons having sporting rights 
ratione soli, or by demise therefrom, have certain rights of arrest of 
poachers and trespassers in search of game. The police can arrest only 
under the Act of 1862 (infra), or where an indictable oflence is being 
committed in the night (14 & 15 Viet. c. 19, s. 11 ; R v. Sandemony 1859, 

1 F. &. F. 598). 

Civil and Ciuminal IIkmediks. — Civil Remedies. — The occupier of land 
is entitled to sue for trespass and injunction any person entering his land, 
except by superior right, to kill game, or shooting into tlie land (Merest v. 
Harvey, 1814, 5 Taun. 448 ; 15 E. E. 548 ; Pickering v. Budd, 1815, 4 Camp. 
220 ; 16 E. E. 777). He can also eject the trespasser with necessary 
violence. The owner of free warren cun sue even a tenant for breach of his 
franchise, and the owner of a manor can sue })er8on8 who go on the waste 
to kill game, even commoners or owners of cattle gates (Carnarvon (Earl) 
V. Villehois, 1844, 13 Mee. & W. 313). 

The right of action is barred if criminal proceedings have been taken by, 
or with the concurrence of, the same person for the same trespass, and have 
been heard on the merits (1831, c. 32, s. 46 ; 1848, c. 43, s. 14). 

Offences with respect to Deer, Game, etc. — The numerous criminal 
offences, all statutory, with respect to killing animals as to which the 
offender has no sporting rights, are usually summed up under the name 
of poaching. They are divisible into (a) deer stealing; (&) taking game 
at night ; and (c) taking game by day. 

Deer Stealing. — In England deer includes red-deer, fallow-deer, and 
roedeer. They are beasts of forest and chase^ but are not within the 
definition of “game,” except for the purpose of excise licences 4o kill them. 
The licence is not needefl by an owner or occupier of enclosed land, or for 
hunting deer with hounds (23 & 24 Viet. c. 90, ss. 2~5 (4) (5)^ “yeer on 
enclosed land are the property of the owner or occupier, and are the subject 
of larceny at common law. But special provision is made in the Larceny 
Act, 1861, c. 96, for hunting, snaring, killing, wounding, or attempting to kill 
and wound, deer in enclosed Itnd, which is felony (s. 14) ; or unenclosed 
parts of a fbrest, chase, or purlieu, which is summarily punishable for the 
first joffence, and felony for the second (s. 13) ; or for setting engines to take 
deer in forest, chase, or purliep, enclosed or unenclosed, or in the deer 
fences or banks of such lands, or in deer parks ; or for putting down deer 
fences; v^ich is summarily punishable (s. 16). Penalties are imposed 
Off 8. 17) on persons who are found in possession of venison or parts of 
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deer, or snares or engines, and cannot satisfactorily account for it ; and 
deerkeepers may seize the firearms or snares of persons found on the lands 
^already specified with the object of killing deer ; and resistance to such 
keepers is a misdemeanour (s. 17). There are fence^mmtlis in wliich deer 
may not be killed, and in which forests are closed to commoners ; but no 
statutory close time for deer. Tresptiss in hunting deer is not within the 
Game Act, 1831 (s. 35) ; but appears to be actionable as to lands not 
within forest, chase, or purlieu (see Foxhunting). 

Taking Game at Night. — 1. It is not lawful for any person to use tirearina 
to kill hares, rabbits, or other game by night, /‘.r. (1831, c. 32, a. 12; 1848, 
c. 29, 8. 5 ; 1880, c. 47, s. 6) a penalty is imposed under the later, but not 
the earlier, Act. Night mefins between one hour after sunset and one hour 
before smirise (see Curtis v. Marsh, 1858, 28 L. J. Ex. 3G). 

2. The entry or presence at night on land, oj»en or enclosed, of three or 
more persons together, armed with tireiirms or otlier oflensive weapons, with 
intent to take or destroy game or rabbits, is an indictable misdemeanour, 
punishable by penal servitude from three to fourteen yciirs, or imprisonment 
with hard labour for not over three years (9 Geo. iv. c. 09, s. 9 ; 54 & 55 
Viet. c. 09, s. 1). 

3. It is an ofleuce (a) unlawfully to take or destroy game or rabbits by 
night on o})en or enclosed land, or at the outlets of such land to a public 
way, or on or at the side of such way ; (//) unlawfully to eiiUu* and be on 
such land or way with guns or instruments for tiiking game. 

A Court of summary jurisdiction may sentence an oilender, on a first 
conviction, to three months’ imprisonment with hard labour ; on a second 
conviction, to six montlis* imprisonment with hard la])Our, and to find 
sureties not to offend again for two years, and, in ilefault of sureties, to twelve 
months’ further imprisonment. The olfence, if committed for the thiid 
time, becomes an indictable misdemeanour punishalde by jicnal servitude 
from three to seven years, or imprisonment with or without hard labour 
for not over two years (9 Geo. iv. c. 69, s. 1 ; 7 & 8 Viet. c. 29 ; 54 & 55 
Viet. c. 69, 8. 1). 

Persons found committing the oBence may be arrested by the owner or 
occupier of the land, or any person who has the right or reputed right of 
purchase or free warren thereon, or the lord of the manor or reputed manor 
within which it lies, or l)y their gamekeepers, oi- servants, or any persons 
assisting them. The arrest may be made on the land, oi*, on fresh pursuit, 
in any place to which the ofiender has escaped (Oke, 4th ed., 137). 

4. If the poacher assaults or offers violence with an offensive weapon to 

a person entitled to arrest him, he is guilty of an indictable misdemeanour, 
punishable as No, 2. (9 Geo. iv. c. 09, s. 2). Prosecutions on indictment 
must be instituted within twelve months of the offence, and the offence is 
triable at Quarter Sessions. An appeal lies to Qifarter Sessions from sum- 
mary pRn^ctions under 2. It has been held that the accused, when 
charged after a first conviction, cannot elect to be tried by a jury under 
42 & 43 Viet. c. 49, s. 17 ( Williamsy. Wynn, 1888, 57 L. J. M. C. 30). The 
previous convictions must not be put in evidence till after adjudication on 
the subsequent offence (JS. v. Woodford, 188T, 16 Cox C. C. 314). A register 
is kept, and made evidence (1831, c. 32, s. 8) ; but this must te stated in 
the indictment {Cureton v. M., 1861, 30 L. J. M. C. 149). , 

• 5 . The capture or killing, or setting tri^ps for, hares or rabbits in warrens 
(not free warrens) or grounds lawfully ^used for breeding or keeping them 
is an indictable misdemeanour if done at night, and is punislmhle, on sum- 
mary conviction, by a fine of £5 if done in the daytime (24 & 25 VkPt 
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c. 96, s. 17). There is an exception as to killing rabbits by day on certain 
sea banks and river banks in Lincolnshire, lieceiving hares or rabbits so 
taken is punishable under sec. 95 of the same Act. The offences are 
triable at Quarter SesAons. 

The Act of 1861 does not repeal or alter the Act of 1828 {Sevan v. 
Hophinson, 1876, 40 J. P. 117). The taking punishable under these enact- 
ments means catching, and not taking in the sense required to constitute 
larceny (jB. v. Glover, 1814, Russ. & R. 269). 

It is an offence to obtain game unlawfully by trespass, or to use guns, 
nets, etc., for unlawfully killing or taking game, if the accused have been 
actually found in a liighway, street, or public place with game or an 
implement either heard, seen, or felt on them, and actually seized (not 
necessarily on the highway) by a constable who had good cause to believe 
they were coming from land where they had been poaching {Clarke v. Crowder, 
1869, L R. 4 C. P. 638 ; Turner v. Morgan, 1875, L. R. 10 C. P. 737 ; 
Lloyd V. Lloyd, 1885, 14 Q. B. D. 725). The incidents of the offence are 
exhaustively treated in Oke, Game Law^, 4th ed., 150-158. 

Taking Game hy Day, — Actual personal trespass in the daytime in 
pursuit of game, snipe, woodcock, quail, landrail, or rabbits is punishable, 
on summary conviction, by penalty not exceeding 40s. The trespasser 
must on demand give his name and address, and quit the land. If the 
address is false, or he refuses to quit or returns, he may be arrested, and 
on conviction incurs an increased penalty up to £5 (1831, c. 32, s. 30; 
R, V. Pratt, 1853, 4 El. & Bl. 860 ; Oahond^ v. Meadows, 1862, 31 L. J. M. C. 
238 ; Tanton v. Jervis, 1879, 43 J. P. 874). There is a like provision as to 
trespass in forests in pursuit of game (1831, c. 32,8. 33). This enactment 
is not affected by sec. 52 of the Malicious Damage Act, 1861 ; but wilful 
and malicious damage, injury, or 8i)oil in course of trespass is punishable 
under that and other sections of the latter Act (24 & 25 Viet. c. 97, s. 52). 

It is an answer to the i)rosecution to set up {a) a bond fide claim of 
right or anything which would Ije a defence to a civil action for trespass, 
(6) absence of mens rea or guilty mind, e,g, belief that he had leave and 
licence {Watkins v. Major, 1875, L. R. 10 C. P. 162 ; R, v. Criehton, 1878, 
26 W. R. 681 ; Roberts v. Hartopp, 1895, 64 L. J. M. C. 200). 

Where the trespass is by five or more persons acting jointly, each is 
liable to be fined £5 ; and to an additional penalty of £5 if any carry fire- 
arms and use violence or threats to prevent the approach of a person 
entitled to warn them off or demand their address (1831, c. 32, s. 30). 

Occupiers who pursue or kill game on their land which is reserved ex- 
clusively to the lessor, landlord, or other persons, or allovr any other person 
to do so, though not guilty of game trespass, are liable on summary conviction 
to a penalty not exceeding 40s. for the pursuit, and not exceeding 20s. 
for each head killed oi* taken (1831, c. 32, s. 12), with imprisonment 
in default (1879, c. 49, s. 5). This enactment only extends to game 
in the nan'owest sense {Spicer v. Barnard, 1859, 28 L. J. M. C. 176 ; 
Padwiek v. King, 1860, 29 L. J. M. C. 42). The title of the prosecutor to 
the sporting rights must be strictly proved {Barker v. Davis, 1865, 34 L J. 
M. C. 140). In the case of frte warren the only effectual remedy is by 
action for •breach of franchise {Carnarvon {Earl) v. Viilehois, 1844, •IS 
Mee. & W. 313). 

Eggs, — Persons who have nojj sporting rights who take or destroy ii> the* 
n^t or possess the eggs of game-birds or of swans, wild ducks, teal, or 
widgeon, ^fe liable on summary conviction to a penalty of 5s. an egg 
^831, c. 32, s. 24), and the eggs of game birds and of woodcock and 
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snipe are inclnded in the definition of game in the Poaching Fieveniion 
Act, 1862 (c. 114, 8. 1). 

P&iaon . — It is an offence — (1) to place poison on land with intent to 
injure or destroy game (1831, c. 32, s. 3) ; * 

(2) To place poison for hares or other game (1848, c. 29, s. 5) ; 

(3) For an occupier to use poison to kill ground game (1880, c. 47, 


O. vy ) 

(4) To place poisoned grain or seeds on land (1851, c. l:> ; 1863, c. 113). 

Traps . — It is also an offence — (1) to set man-traps or spring guns (1861, 
e. 100, 8. 31), but not dog spears (A*, v. Hill, 1885, 48 J. P. 743) ; 

(2) To use spring trai)8 to kill ground game except in rabbit holes 
(1880, c. 47, 8. 6 ; Brown v. Tlumpson, 1882, 9 Rettie, 1183 ; Fraser v. 
Lawson, 1882, 10 Kettie, 396). 

The restrictions with reference to poison for ground game and spring 
traps do not apply to owners in occupation, but apply to occupiers even 
when they have the sporting rights (Smith v. Hunt, 1 885, 16 Cox C. C. 54 ; 
Saunders v. Bitfield, 1888, 58 L. T. 188). Offences punishable summarily 
under the Acts of 1831 and 1862 must be prosecuted within three mouths of 
commission, instead of six months as in the case of most offences summarily 
punishable, and there is an appeal to Quarter Sessions (1831, c. 32, s. 41 ; 


1862, c. 114, 8. 3). 

Licences. — 1. For hilUiuj Game. 

A. As a general rule, it is unlawful for any person to kill or take game 

who has not an excise licence or certificate authorising him to do so (1860, 
c. 90, ss. 2-4). The mode of capture is immaterial (s. 4), i.e. a licence for 
liawking is necessary ; but if it is by shooting, a gun licence is also required 
(see Fireaums). The licence is issued by the Inland Revenue Department. 
The penalties for acting without it are — (1) that imposed by sec. 4 of the 
Act of 1860, £20 (as to which see 45 & 46 Viet. c. 72, s. 6) ; (2) cumulatively, 
that imposed by sec. 23 of the Game Act, 1831, £5. ** Game” includes not 

only hares, pheasants, etc., but also deer, woodcock, snipe, quail, landrail, and 
rabbits (s. 2). The charges for the licence arc : £3 for a licence taken out 
after July 31 and before November 1, and lasting till the next July 31; 
£2 for a licence from July 31 to October 31 ; and £2 for a licence from 
November 1 to July 31 ; and £1 for a licence for fourteen days (46 & 47 
Viet. c. 10, ss. 4, 5). 

Licences are not needed (1) for taking woodcock or snipe in springes or 
nets ; (2) for taking rabbits by the owner of a warren or of enclosed land, 
and the taking of rabbits or hares by the tenant of lands or persons acting 
under his direction or permission (1860, c. 90, s. 5 (2); 1880, c. 47, s. 4); 
(3) for coursing hares with greyhounds or hunting them with beagles or 
harriers (cp. 1842, c. 29, s. 6); (4) for hunting deer with hounds or killing them 
in enclosed lands, by or with the direction or jiermiswon of owner or occupier. 

No JiceUce need be taken out (a) by any of the Royal Family, or the 
gamekeepers of the Queen, or of the Commissioners of Woods and Forests, 
if appointed under statute ; (6) by persons authorised to kill hares without 
game certificate under the Hares Act, 1842 fc. 29, ss. 2, 3) ; (c) by occupiers 
and persons authorised by them under tne Ground Game Act, 1880; 
(rf)*by persons assisting to take game in the presence of persons who are 
licensed in their own right and are using their own dogs, guns, etc.^ i.e. 
assistants, beaters, and guests without guys (see Oke, 4th ed., 55, 56). A 
licence taken out in Scotland or Ireland^is valid in England. 

B. Gamekeepers’ licences are granted under the Act of 1860 a cost of 
£2 per annum. They are valid only on lands over which the keepen^ 
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employer has a right to shoot (1831, c. 32, ss. 6, 13 ; 1860, c. 90', ss. 2, 6, 9 ; 
Oke, 4th ed., 58). They are not necessary in the cases provided for by the 
Hares Act, 1842 (c. 29, ss. 2, 3). They do not authorise the keeper to sell 

S ine, for which he mSist have the £3 licence under the Act of 1860, c. 90. 
is master must also take out a licence for the keeper or a man-servant. 
These licences are issued for revenue purposes only, and the Acts 
creating them are not strictly game laws {Stevens v. 6'ojr?/^, 1869, L. R 4 Ex. 
20). They give no autliority to trespass in pursuit of game, or to kill game, 
except where the licensee is entitled to kill inde])enclently of tlie licence. 
In fact, game licences and gun licences are forfeited on conviction of game 
trespass (1860, c. 90, s. 11). 

2. For dcalintj in Game, — It is unlawful for any person to deal in game 
unless lie has two licences — {a) A local licence, which is obtained in a 
county district from tlie district council, rural or urban, and in a county 
borough from tlie town council. Special meetings of the council are held, 
of which each member must have Hjiccial notice. The licensee must be a 
householder or a shopkeejier or stallkeeiier within the district. Innkeepers, 
licensed victuallers, or holders of beer dealers' retail licences, and ow’iiers, 
drivers, or guards of any j)ublic conveyance, and carriers or higglers or their 
employees are disqualified {Skoollrred v. St. Faneras JastlceSy 1800, 24 Q. 11. 1). 
346). But this does not prevent innkeepers from selling game for con- 
sumption on the premises (1831, c. 32, s. 26). The licence is issued in the 
form A. scheduled to the Game Act, 1831, under the seal of the council, and 
must specify the ju'emises at which the game is to he sold. It expires on 
July 1. It now applies to hares, pheasants, partridges, heath and moor 
game, grouse, blackgame, and bustards, alive or dead, whether killed in the 
United Kingdom or in a foreign country {Loome v. Baker, 1860, 30 L. J. M. G. 
31 ; Pudney v. Eccles, [1893] 1 Q, B. 52 ; 1 & 2 Will. iv. c. 32, ss. 18, 21, 29 : 
2 & 3 Viet. c. 35 ; 23 & 24 Viet. c. 90, s. 13 : 32 & 33 Viet. c. 14 ; 56 & 57 
Viet. c. 7, s. 2 ; 56 & 57 Viet. c. 73, s. 24). (6) An excise licence to deal in 
game, which costs £2, is granted only on production of a local licence 
issued to the applicant, and runs for a year from the date of its issue (1860, 
c. 90, ss. 2, 14, 15, 16). 

It is an offenc3 for a person having a local licence to deal in game — 

(1) To buy game except from a licensed dealer or a person wdio holds a 
£3 licence under the Act of 1860, or a person directed by a justice in 
writing to sell game unlawfully taken, and seized under the Act of 1862, or 
liares killed under tlie autliority of the Ground Game Act, 1880 (c.^7, s. 4). 
Penalty, £10 (1831, c. 32, s. 28; 1860, c. 90, ss. 2, 14; 1862, c. 114, s. 2). 
The game certificates under the Acts of 1831, ss. 5, 6, and 1848, ss. 1, 2, are 
superseded by the £3 licence under the Act of 1860 (s. 6). Ignorance that 
the seller was not qualified to sell is no defence (B. v. Muirkead, 1887, 51 
J. P. 60). 

(2) To sell except at the licensed premises or without a bo{<l’d*fi.xed up, 
“ LICENSED TO DEAL IN CAME.” Penalty, £10 (1831, c. 32, s. 28). 

(3) To sell or possess, within ten days of the beginning of close time, 
game other than foreign game. Penalty. £1 a head (1831, c. 32, s. 4; 
IL v. Guyer, 1889, 23 Q. B. T), 100; 1892, c. 8, s. 3). Similar provisions 
are made uy the Wild Birds Protection Acts as to the sale of other birds in 
close time (see Birds and the Wild Birds Protection Act, 1896). Conviction 
of any of these offences forfeits»the local licence (1831, c. 32, s. 22). 

(4) To sell without an excise licence. Penalty, £20 (1860, c. 90, s. 14). 
Persons who pretend to have a local licence are liable to a penalty of 
y£10 (1831, c. 32, 8. 28). Persons who ought to have a local licence, and 
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sell without it or an excise licence, incur a penalty of £20 (1861, c. 94, s. i7). 
Persons not licensed to deal in game who buy game except from a licenseii 
dealer, or in good faith from a jJaee where a dealer’s licence board is 
affixed, incur a penalty of £1 per head bought (IsSl, c. 82, s. 27). All 
these penalties are recoverable before a Court of summary jurisdiction. 
Proceedings relating to excise licences can be taken only by the Inland 
Revenue officers. 

Conviction of offences 1., 2„and 3. entails forfeiture of the local licence. 
It is not settled how far a licensed person is liable to conviction for offences 
by his partners or servants (Oke, Ganu Laws, 4th ed., p. 70). 

[Authv7*ities. — Manwood, Fmrst Laws; Oke, Game Laws, 4th ed. by 
Ihind; AVarry, Ga^rie Laws ; Archbold, Or. PL, 21st ed., 1805; Atkinson, 
Mafjutratc's Annual Practice, 1897, 355.] 


Games- — No sport, pastime, game, or exercise was unlawful at 
common law unless so carried on as necessarily to involve or actually to 
occasion a public nuisance, or a real and not a technical brea(*h of the 
public peace, or it is said a danger to public morals (Sliarhon v. Colehacli, 
1692, 2 \"ent. 175; 72. v. llogier, 1823, 2 D. & li. 541). Fighting, whether 
in a liostile spirit or for a prize, is not to be considered a game within this 
rule (see Boxing Match). To make a game unlawful it is therefore 
iK^cessary to refer to the terms of some statute, and the (jiiestion of lawful- 
ness or unlawfulness is one of law for a (Jourt, and not of fact for a jury, to 
decide (72. v. Davies, [1897] 2 Q. B. 199). 

An Act of 1388 (12 Rich. li. c. G) forbade labourers, servants in hus- 
luindry or servants of artificers or victuallers to carry any wea})on, but 
bows and arrow’s, or to play quoits, tennis, football, dice, easting the stone 
(qu, bowling), cails (skittles), and other such “ importune ” games. The Act 
w-as confirmed in 1409 (11 Hen. iv. c. 4), and in 1477 (17 Edw. iv. c. 3) was 
extended to certain “ newly imagined ” games, such as clash and kailes 
(forms of ninepins or sliiitloB), half howl, hand in and out, and quecicboard. 
In 1503 (19 Hen. vii. c. 12, s. 7) provision was made to punish servants 
playing certain games except at Christmas. These Acts were ordered to 
be put into execution in 1511 (3 Hen. viii. c. 3) and 1514 (0 Hen. viii. 
c. 2), but they were repealed in 1G24 (28 Jac. i. c. 28, s. 11), and the right 
to play football, even in a public street, has been claimed even in 1897. It 
is clear]^ illegal in such a place (5 & 6 Will. iv. c. 50, s. 72). The Acts 
had in lo41 been in substance repealed and consolidated by 33 Hen. viii. 
c. 9, which was passed to drive tlu; lieges to practise archery and to encourage 
tljp trade of bowyers, fletchers, stringers, and arrowsmiths (s. 1). The 
numbering oi the sections of this Act in the Statutes at Large (Ruffheatl) 
differs from that in the 2nd edition of the Statutes Revised. In this article 
the text^df the latter has been used. 

That Act punished three classes of offence — 

(1) The keeping or maintaining common houses, alleys, or places for 

howls, quoits, cloysh, caile (ninepins), half bowls (see Strutt, 241), tennis, 
dicing table, or carding, or games prohibitl^ By any prior statute ^inde ante) 
or unlawful games then invented, or any unlawful new game to be invented. 
The penalty was 408. per diem (s. 8). • 

(2) Haunting such common gaming-hoqpes ; penalty 6s. 8d. (s. 8), and 

recognisances (s. 8 ; 2 Geo. Ii. c. 28, s. 9 ; Murphy v. Arrow, [1897] 2 Q. B, 
527). • 

(3) The playing by artificers, husbandmen, their apprentices, journeymen^ 



46 


GAMES 


or servants, or seamen, fishermen, or watermen, or serving men of tables 
(backgammon), dice, cards, bowls, closh, quoits, legating (see Strutl, 
p. 239), or any other ^unlawful game except at Christmas, and this only in 
the house or presence of their masters; penalty 20s. and committal to 
prison till they gave security not to offend again (s. 11; 2 Geo. ii. c. 28, s. 9). 

The penalties are now recovered by information, under the Summary 
Jurisdiction Acts, which must be laid within one year of the offence, and 
are applicable as prescribed by sec. 12 of the Act of 1541. Sec. 13 directs 
proclamation of the Act quarterly, and sec. 9 empowered justices to enter 
gaming-houses and arrest keepers and players and take from them 
securities for the peace and good behaviour. See Gaming-House. The 
, Act is not directed against deceitful or excessive gaming for money or 
valuable things, but against •playmg any forbidden game. Sec. 8 suggests 
that common gaming within the Act could be legalised by placard or 
licence granted on recognisance filed in Chancery. Rut the licensing of 
houses for unlawful gaming was stopped in 1554 (2 & 3 Phil. & Mary, c. 9). 

The Act did not apply to royal palaces, or within the verge of the 
Court, whence no doubt the fact that till recent years tennis courts 
existed only in palaces. An Act of 1664 (16 Cbas. ii. c. 7), now repealed, 
dealt with the same games, but added shovelboard and skittles, and was 
aimed at excessive and deceitful gaming, and passed to enforce the view 
that "lawful games and exercises should not be otherwise used than as 
innocent and moderate recreations, and not as constant trades or callings to 
gain a living, or make an unlawful advantage thereby (see Jenlc& v. Turpin, 
1884, 13 Q. B. D. 605, at 516, 518). The Act applied to horse-racing. 

In 1698 (10 Will. iii. c. 23) lotteries were described as unlawful games 
and rendered punishable as public nuisance. As to this and subsequent 
enactments on the subject, see Lotteries. 

The Gaming Act, 1710 (9 Anne, c. 19), dealt with the same subject-matter. 
It was repealed in 1835 (5 & 6 Will. iv. c. 41) and 1845 (8 & 9 Viet. c. 109, 
8. 15), except sec. 1, which relates to Gaming (s^.v.). It dealt with the same 
games as the Act of 1664 {Applegarth v. Colley, 1842, 10 Mee. & W. 723), and 
seems to have included cricket {Jeffreys v. Walter, 1748, 1 Wils. 220). 

The Gaming Act, 1738 (12 Geo. ii. c. 28), declared (s. 2) the games of 
ace of hearts, pharaoh or Faro, basset, and hazard to be unlawful games 
within the Lottery Acts ; and the Gaming Act, 1739 (13 Geo. ii. c. 19, s. 9), 
added to the list of such unlawful games, passage and all and every other 
game invented or to be invented with dice or any other instrument, engine, 
or device in the nature of dice having figures or numbers thereon (except 
backgammon and other games then played with backgammon tables). The 
Gaming Act, 1744 (18 Geo. ii. c. 34), declared roulette or roly-poly an 
uidawful game. • 

Under these enaefinents all games with cards or dice, except back- 
gammon, are unlawful, unless they are games of mere skill wi4hit^sec. 1 of 
the Gaming Act, 1846 ; and they have been held to apply to baccarat, banque 
(Jenks V. Turpin, 1884, 13 Q. B. D. 506), and ehemin de ftr bojccarat {Fairt- 
lough V. Whitmore, 1895, W. N. 52); and the same applies to all games of 
chance ami skill combined (Je%k$ v. Turpin, Lc, p. 524). 

^ But tne unlawfulness is not absolute, and arises only where games 
of mere chance, or of chance and skill combined, are played at a house kept 
for playing at them {Lc. 524); and it would even seem that playing a 
lawful i.e. one of mere skill ft such a place, is also unlawful {Le. 521, 
522). TSkB last result is somewhat strange, and should perhaps be limits 
^ the case suggested in R v. Bcgier, 1822, 1 Bam. & Cresa 252; 25 B, R 
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393, of playing a lawful game for an excessive stake {Jenlc» v. Turpin, at 

р. 532). 

As to liets and contracts made on games, wheth^ lawful or unlawful, 
see Gaming (and Wagering). As to penalties for pTaying such games, see 
Gaming-House. As to playing games of chance in the streets, see Betting, 
2., ante, vol. ii. p. 65. 

Games of Skill, — With regard to games of mere skill, the Act of 
Henry viii. never seems to have been efficiently enforced. Running, leap- 
ing, wrestling, pitching the sledge, throwing the hammer, and pitching the 
bar (tossing the caber) were regarded as legal {temp. Eliz.), though bear- 
baiting and bull-baiting on the Sabbath were objected to as Sunday 
recreation (Govett, Book of S}mi,% 23-25, 68-74), and were encouraged 
by James i. in the Book of Sports. But the Lord's Day Act, 1625 (1 Car. i. 

с. 1), still unrepealed, proliibits all meetings on Sunday by people out of 

their own parishes for any sj)ort or pastime whatever, and all meetings 
within their parishes on tliat day for bull-baitiiig, bear-baiting, interludes, 
common plays, or other unlawful exercises or pastimes. And in 1846 
(8 & 9 Viet. c. 109, a. 1) the Act of 1541 was repealed as to the games 
above italicised, and all games of mere skill, including Billiards (q.v.) and 
dominoes {It, v. Ashton, 1852, 1 El. & El. 286). As to other unlawful 
games, it continues in full force, and even lawful games of skill may not be 
played in a common gaming-house. ' 

Sports involving cruelty to animals are rendered illegal by 12 & 13 
Viet. c. 92. Similar provisions had been made as to the metropolitan 
police district by 2 & 3 Viet. c. 47, s. 47, and as to towns by 10 & 11 
Viet. c. 89, s. 36. Keeping a cock-pit is said to have been unlawful at 
common law, but not mere cock-fighting (Strutt, Pastimes, p. 248 ; 
R , V. Hoivel, 1675, 3 Keb. 465 and 510; Squiers v. Whisken, 1811* 3 Camp. 
140; Clarke v. Hague, 1859, 2 El. & El. 281 ; Morley v. Greenhahjh, 1863, 
32 L. J. M. C. 93; and the Scotch case, Johnston v. Ahercromlm, 1892, 
20 Eottie (Justiciary), 37, 42, which led to the passing of tlie Act 
58 & 59 Viet. c. 13). But Henry viii. himself set up a cock-pit in White- 
hall, perhaps relying on the exemption of the Crown from tlie Act of 1541. 

[Authorities. — Hawk., P. C., bk. i. c. 75 ; Coldridge and Hawksford, Law 
of GamUing, 1895 ; Stutfield on Betting, 3rd ed. ; Govett on Book of 
Sports, 1890 ; Strutt, Pastimes, 2nd ed., 1810.] 


Gaming (and Wagering^).— Under this head distinct con- 
siderations arise (1) with respect to contracts or bargains made by way of 
gaming and wagering ; (2) with respect to cheating when such contracts 
have been made. 

I. Gaming is playing at any game, sport, pastime, or exercise, lawful or 
unlawfi^* far money or any other valuable thing, which is staked on the 
result of the game, etc., i,c. which is to be lost or won, according to the 
success or failure of the person who has staked {R. v. Ashton, 1852, 1 El. 

& Bl. 286). 

Wagering, which includes betting, is mafing a contract on ap unascer- 
tained event, past or future (in which the parties liave no commercial 
interest other than that created by the contract), by which tlie parties* are 
to gain or lose, according as the uncertainty is determined one way or the 
other. The consideration is the mutu^ promises to pay according to the 
event {CarliU v. CarMie Smoke Ball Co., [1892] 2 Q. B. 484). Dadoes not 
include contracts of insurance or indemnity against risks to the propert)^ 
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of one party (see 19 Geo. ill. c. 37, and the Gambling Act, 1774, 14 Geo. ni. 
c. 78) ; nor sales of “ futures,” goods which the vendor has not, or unde- 
clared dividends, or next year's crop of fruit {HihUewhite v. M^Morvm, 1839, 

5 Mee. & W. 462 ; 56 cfe 57 Viet. c. 71, s. 5 ; Martin v. Gibbon, 1875, 24 W. E. 
87) ; nor even speculative sales of stocks and shares, unless the contracts 
for sale and purchase are purely fictitious, and what are called “time 
bargains” or “difference transactions” {Forget v. Ostigny, [1895] App. Cas. 
318 ; Umversal Stock Exchange v. StrcLchan, [1896] App. Cas. 166). In such 
cases the Courts look behind the bought and sold notes or other evidences 
of the alleged commercial contra6t, to ascertain what is the real transaction. 
They are specially ready to do so in the case of “ cover ” transactions with 
outside dealers in stocks. 

Contracts of insurance are wagers- — (1) in tlie case of life assurance, 
where the policy is on the life of another, in wliich the assured has no 
insurable interest, i.e, no liability to pecuniary loss by the death (14 Geo. iii. 
c. 48), except in the case of certain insurances within the Friendly Societies 
Acts, 1896 (c. 25, c. 26, s. 13 (2)) ; (2) in the case of fire and marine insur- 
ance, where there is no insurable interest independent of the policy or 
contract, ix. no property or commercial adventure at stake (14 Geo. in. 
c. 48 ; 19 Geo. II. c. 37) {Kent v. Bird, 1777, 2 Cowp. 583 ; Lowry v. Bourdieu, 
1780, 2 Doug. 468 ; Porter on Imnrance, 2iid ed., p. 7 ; Bunyon, Fire Ins,, 
4th ed., p. 6 ; Life Ins., 3rd ed., p. 12). 

It is held by the English but is denied by the American (^ourts, that 
wagering contracts were valid and enforceable at common law by count of 
indebitatus assumpsit, if the subject-matter of the contract was not illegal, 
or immoral, or void, on grounds of public policy {Smith v. Aiery, 1704, 

6 Mod. 128 ; Ba Costa v. Jojws, 1778, 2 Cowp. 729 ; Gilbert v. Sykes, 1812, 16 
East, 150 ; 14 K. K. 327). The tendency of judicial opinion in tlie eighteenth 
century undoubtedly was to defeat or delay cases brought to recover gaming 
debts, and to declare them unenforceable on grounds of morality, decency, 
or public policy; and this opinion was reinforced in certain instances by 
statutes now repealed and the Lottery Acts. See Lotteries. 

Gaming and wagering contracts are now regulated from the point of 
view of civil remedies by the Gaming Acts of 1842 (8 & 9 Viet. c. 109) 
and 1892 (55 & 56 Viet. c. 4). Sec. 19 of the Act of 1845 put an end to 
the practice of obtaining decisions on points of law by feigned issues brought 
on a wager. See Feigned Issues. 

Sec. 18 of the Act renders null and void all contracts, whether written 
or by parol, by way of gaming or wagering ; i.e. such contracts are not in 
any sense criminal or illegal, but are not enforceable in a Court of justice 
if the provisions of the statute are pleaded (Order 19, r. 15), or the judge 
during the trial discovers the claim to fall within the statute {Scott v. 
Breywn, [1892] 2 Q. B. 724). This case deals with illegality only ; but its 
principle seems equally applicable to contracts declared voidab^^ statute, 
and if this is not so the Court can at the option of the parties be made a 
forum for trying wagers, which is contrary to the cases before 1845, and 
the obvious intent of the Act of 1845. 

The main result of the Aft of 1845 has been to make it unnecessary 
to attem^ to reconcile the prior distinctions between illegal and legal 
wa^rs, or to explain the ratio decidendi, and to enable the Courts to deal 
wi^ all contracts as absolutely void if they are by way of gamings and 
wagering, whether they would or would not be illegal from other points of 
view {BiggU y., Higgs, 1877, 2 Ex. D, 422, 427 ; Trimble v. Hill, 1880, 6 App. 
“•Cas. 342, 344). Playing any game whether of chance or skill for money or 
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money’s worthi is gaining within the section {Dyson v. Maom^ 1888, 22 
Q. B. D. 361). 

From the feet that gaming contracts are void onl^ and not illegal, flow 
certain consequences— 

1. A man who lost a wager and got another to pay it was liable to 
him for the money so paid {Rosewarne v. Billings, 1863, 15 C. B. N. S. 316 ; 
Ex parte Pyke, In re Lister, 1878, 8 Ch. D. 754). 

2. An agent employed to bet, and who did bet, was entitled to pay the 
bet, and recover from his principal {Read v. Anderson, 1884, 13 Q. B. D. 
779). This decision created the industry of turf commission agents or book- 
makers, who, instead of taking bets themselves, betted with others of the 
confraternity ; but in Cohen v. Kittcll, 1889, 22 Q. B. D. 680, the Courts 
declined to countenance an action by a principal against an agent for not 
making Imts as ordered. 

3. Speculative transactions on the Stock Exchange impose an actionable 
liability on the outside principal, who, by his instructions to liis brokers, 
subjects them by the rules of the Exchange to liability to jobbers {Exports 
Pylcc). These consequences take such contracts out of the Act of 1845 
{Thacker v. Hardy, 1879, 4 Q. B. D. 685). 

4. A man who, as agent of another, has been paid bets made for his 
principal must pay over his receipts to tlie principal {Bridger v. Savage, 
1885, 15 Q. B. 1). 363; l)e Mottos v. Benjamin, 1894, 6l> L. J. Q. B. 248); 
and where a man describes himself as a betting agent, the burden of proof 
is on him to show he dealt as a prineijml {Grinicrd v. Wiltshire, 1893, 
10 T. L. K 505). 

5. The business of betting is so far lawful that the betting man must 
pay income tax on his profits {Partridge v. Mallandainc, 1886, 18 Q. B. D. 
276), and that partners in such a business can claim a partnership account 
{Thwaites v. Gonlthwaite,\\.^^&\ 1 Ch. 496), unless the business was criminal 
within some of , the statutes. 

6. A security given on account stated between partners in l>etting 
transactions lias been held goo<l {Johnson v. Lanslcy, 1862, 12 C. B, 468), 
and a cheque given fur a stipulated share in winnings under a wagering 
contract seems to be valid {Beeston v. Becston, 1875, 1 Ex. 1). 73). 

7. A bond given to winners of bets in order to prevent them from posting 
the loser at Tattersall’s lias been held valid, on the ground that the con- 
sideration was not within 5 & 6 Will. IV. c. 41 {Buhb v. Yelverton, 1870, 

L. R 9 Eq. 471). 

The Act of 1892 was passed in consequence of the decisions of Rose- 
%vame v. Billings and Read v. Anderson, It renders null and void any 
promise, express or implied — (1) to pay any jicrson any sum of money paid 
by him unde» or in respect of any contract or agreement made null and 
void by sec. 18 of the Gaming Aci, 1845 ; (2) to p^ any sum by way of 
commi6s^dln,efee, reward, or otherwise, in respect of any such contract, or 
of any services in relation thereto or in connection therewith. 

The Act is not retrospective {Knight v. Lee, [1893] 1 Q. B. 41) ; but its 
passing had the effect of altering the law as laid down in Rosewarne v. BiU- 
ings and Read v. Anderson, It appears not to have materiallv affected 
Tho^r V. Hardy (Stutfield on Betting, 3rd ed., 96), and has not at all affected 
Bridger v. Savage, It seems that the payer must at his own risk inquiraas 
to the nature of the debt he is paying {Tatary, v. Reeve, 1893] 1 Q. B. 44). 

Commereied Wagers . — ^The Act of 1845, coupled with an Act of 
1860 (23 & 24 Viet. c. 28), has legalised “ stock-jobbing.” Ih resulte 
that speculative sales and purchases of stock are not now necessarily 
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wagers. The Rules of the London Stock Exchange and the form of 
the contracts made there, which involve liability to accept or deliver 
stock sold or bought on the next settling day, have been held, as a general 
rule, to exclude contfacts between jobbers and Ijrokers from the category of 
wagers {Thacicer v. Hardy, 1879, 4 Q. B. D. 685 ; Forget v. Ostigny, [1895] 
App. Cas. 318). But where a broker on the Exchange deals as a prin- 
cipal with an outside person, he is not entitled to the protection in that 
case unless it appears that the contracts which are between principals 
show a real and not a merely colourable right and intention by both parties 
to give or take delivery of the stocks specified in the bought and sold 
notes {Universal Stock Exchange v. Strachan, [1896] App. Cas. 166). 

A practice has arisen of demanding security by way of cover from 
persons who wish to speculate. It is commonest witli outside brokers, ix, 
dealers in stocks and sliares who are not brokers or jobbers on the London 
Stock Exchange, but not unknown within that house. If it is established 
that the contract between customer and dealer is a wager, at any time before 
the event of the wager has been ascertained and the dealer has appropriated 
as winner the money or securities deposited as cover, the customer may 
repudiate the wager and reclaim his cover or securities ( Universal Stock 
Exchange v. Strachan, [1896] Apj). Cas. 166 ; Strachan v. Universal Stock 
Exchange, No. 2, [1895] 2 Q. B. 697). This means that the provisions of the 
Act of 1845 as to deposit apply not only to a stakeholder but also to a party 
to the wager, and therefore extend to ready-money betting. “l*ut and 
call options ** appear not to be treated as wagers {Sadd v. Foster, 1897, 13 
T. L. R 207). As to wager policies of insurance, see Like 1nsui{ANCE. 

Deposits . — The Act of 1845, s. 18, forbids the recovery by action of any 
money or valuable deposited in the hands of another to abide the event on 
which a wager has been made. This veto does not affect subscriptions or 
contributions or agreements to contribute (unless they arc wagers) to a plate, 
prize, or sum of money to be awarded to the winner of a lawful game or 
exercise (see Games) ; but covers all other wagers of whatever character, even 
those not relating to games or sports. So far as subscriptions, etc., are 
concerned, the Act is construed as above stated in Biggie v. Higgs, 1877, 
2 Ex. D. 422, and Trimhlc v. Hill, 1880, 5 App. Cas. 342. 

An agi’eeinent for a match between two horses, tlie owner of the winner 
to have botJi horses, is not within the proviso, but is a mere wager 
(Coombes v. Dibble, 1866, L. R 1 Ex. 248); nor are deposits made or agree- 
ment to pay them to a named person if his horse trotted a given distance in 
a given time {Baison v. Newman, 1876, 1 C. P. 1). 573). 

The provisions of sec. 18 are quite indei)endent of the rules of law as to 
repudiating contracts void for illegality or recovering deposits paid under 
them or for an illegal purpose, which are applicable to lotteries and gaming- , 
houses and partnerships for keeping them {Barclay v. Pearson, [1893] 2 Ch. 
154 ; Thwaites v. CouWiwaite, [1896] 1 Ch. 496). r \ ^ 

Persons who claim to have won a race or game may lawfully sue for 
the prize ; but, as a general rule, the conditions of entry create a peculiar 
domestic tribunal for deciding the event, with whose decision the Courts will 
not interfere in the absence W misconduct by the arbiters or unless they 
have failed to exercise their powers. If the game is lawful the action will 
li^; but the Courts will not readily interfere with the decision, if any, of the 
referee or stewards (see Sadler^y. Smith, 1879, L. R 4 Q. B. 214 ; 5 Q. B. 40). 

A person who makes a wager and deposits a stake can, before the event 
is dete^jained, repudiate the w^er and recover the stake {Varney v. 

. Hickman, 1848, 5 0. B. 271 ; Martin v. H&wsxyn, 1855, 10 Ex. 737), or 
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can, after it has resulted against him, revoke the stakeholder’s authority 
to pay the winner, and recover his stake {Hampdtn v. Walsh, 1876, 1 
Q. B. D. 189; Batson v. Newman, 1876, 1 C. P, D. 573) : but he cannot recover 
the stake from the other party to the wager if it *lias been iwtid over to 
Iiim before repudiation or revociition. 

The result of these cases is to make the Act mean that the winner 
cannot recover by action from the stakeholder anything in the nature of 
stakes deposited by a competitor, but can recover a prize otlered for com- 
I)etitiou ; but that the depositor of the stake am get it back at any time 
before it is paid over to the winner. The Act of 1892 does not change the 
law in this respect {(f Sullivan v. Thomas, [1895J 1 Q. 1». 608). 

Loans. — l\xymcnts by a third person ol‘ a wager at the llhijal re<piest 
of a party are not recoverable as “money paid” {^MNiimell Rohinson, 
3 Mee. & W. 434; Tatum v. Reeve, [1893] 1 Q. !>. 44), nor is a balance due on 
a betting account (Butts v. Eldred, 1896, 12 T. L. K. 624). 

Money lent to a person who lias made a wagering contract, for the 
purpose of its deposit with a stakeholder to abide the event of the wager, 
(‘iinnot be recovered by the lender even if the borrower has agreed to re.j.>ay 
it if he wins tlie stakes, and lias in fact won and received them (Carney v. 
Plumirer, [1897] 1 Q. B. 6:14). 

Seeurities. — liy the Gaming Act, 1710 (0 Anne, c. 14, s. 9), all notes, hills, 
bonds, judgments (ie. voluntary judgments, Lane v. Chapnmn, 1841, 11 Ad. 
& E. 966), mortijafjes, or other securities or conveyances whatsoever, are 
absolutely void if the whole or any pirt of the consideration is (I) money 
or any valuable thing won by gaming, whether the game is lawful or 
unlawful (Shillcto v. Tkeed, 18:»1, 7 Bing. 405), or betting on the hands or 
sides of persons so gaming; (2) or for reimbursing or rej»aying any money 
knowingly lent or advanced for gaming or betting, or at the time or jdacc 
of playing or betting. This enactment avoided not only the security even 
where negotiable, but also the contract to ))ay or repay (Atmleyarth v. Colley, 
1842, 10 Mee. & W. 727). 

It caused much perple.xity fiom its effect on negotialde securities, and led 
to many ingenious atternjits to evade that result. The result cd the decisions 
was that the drawer of a bill or ]>ayee of a cheque and his indorsees could not 
recover against the acceptor of the bill or drawer of the cheque, and that 
substituted bills, English or foreign, were no better than the original ( Wynne 
V. Callander, 1826, 1 Buss. 293 ; Ifat/ v. Ayliny, 1851, 16 Q. B. 423). But 
the hand fide indorsee, payee, or drawer could recover against him (Edwards 
V. Dirk, 1821, 4 Barn. & Aid. 212: 2:5 ];. B. 255). In the case of honds 
and mortgages (apart from the now repealed i>rovi8ions of the Act), the right 
of a bond fide assignee to recover against the losing gambler depended on 
the law of esfeippel, Le. on some declaration by him jirior to the assignment on 
the faith of which it was taken (Hatvker v. ifaUiwdifllHoij, 25 L. J. (Jh. 558). 

^ The^ipposed hardships of the Act led to its amendment in 1835 (5 & 6 
ill, IV. c. 41), so as to make notes, hills, or mortyfujes not absolutely 
void, but evidences of a contract made upon an illegal consideration, and to 
entitle the giver of the security to recover from the holder money paid by 
him under it, i.e. to indorsee of a cheipie or ifesignee of a mortgage (ss. 1, 2) 
(Oilpin V. Clutterhuck^ 1849, 13 L. T. (O. S.) 71, 159 ; Lynn v, 7>Z/, 1876, 
10 Ir. R C. L 487). 

The result is that the holder of such bjlls or notes, in good faith and 
without notice of the illegality, can recover on them, but that the burden of 
proof that he is so lies on him if it is pl&ded and shown that the Jbill arises 
out of a gaming transaction (45 & 46 Viet. c. 61, ss. 20, 29, 30, 90 ; Tatawm 
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% ffashr, 1889, 23 Q. B. D. 345 ; Faulks v. Atkins, 1893, 10 T. L R. 178). 
In consequence of this rule it is common to restrain by interim injunction 
the negotiation of a bill alleged to be tainted with illegality, and if that is 
proved to direct its delivery up for cancellation. 

The effect of the Act on mortgages would seem to make them 
enforceable by a transferee for valuable consideration (Robbins on 
Mortgages, pp. 619-624). Bonds are not within the words of the 
statute, because an assignee could not get a better title than the obligor 
{Lynn v. Bell, 1876, 10 L R. Ir. 487), but they are void as voluntary 
securities under sec. 18 of the Gaming Act, 1846, when given on a wagering 
consideration only {Buhh v. Yelvertmi, 1870, L. E. 9 Eq. 471). 

II. Cheating at a game is as old as gaining (1 Pike, Hist Cr. Law, 237, 
466). It is said to be indictable at common law (Holyday v. Oxenh'idge, 
1631, Cro. (3) 234), and was specially punished under the Acts of 1664 
and 1710 (see Games). Under sec. 17 of the Gaming Act, 1846, a person 
who by any fraud or unlawful device or ill practice in playing at or with 
cards, dice tables, or other game, or in liearing a part in the stakes, wagers, 
or adventures, or in betting on the sides or hands of the ])layers, or in 
wagering on the event of any game, sport, pastime, or exercise, wins for 
himself or others any money or valuable, is liable to indictment and con- 
viction for obtaining property by false pretences {B. v. Hudson, 1860, 29 
L J. M. C. 146 ; see False Pretences). 

[Authorities ^ — Coldridge and Hawksford on Gaming \ Stutfield on 
Betting, 3rd ed., 1892.] 


C&ITlinff«HOU86i — To keep a common gaming-house is a mis- 
demeanour indictable at common law as a public nuisance, and punish- 
able by imprisonment with or without hard labour {K v. Pkion, 1716, 10 
Mod. 336 ; 3 Geo. iv. c. 114). Husband and wife can be jointly indicted 
for the offence (ibid,). It consists in keeping open a house to which a large 
number of persons are invited to congregate habitually for the purpose of 
gaming, i.e. playing at games for money ; and falls under the category of 
public nuisances as being a great temptation to idleness, and apt to draw 
together great numbers of disorderly persons. The essential element of 
the offence is not the gain of the keeper, though this is charged in the 
indictment, but the public scandal and disorder and inconvenience caused 
by the keeping. In the same way, rope-dancing booths, bowling-alleys, 
and playhouses have in early cases been treated as nuisances (see £. v. 
Hall, 1674, 2 Keb. 846'; Jt v. BeUaion, 1696, 5 Mod. 142 ; i2. v. Henoel, 
1675, 3 Keb. 465). Hawkins (F. C., bk. i. c. 76) does not speak very 
certainly as to the offence, showing that it was rarely the subject of prose- 
cution at common law.* But it is recognised and not directly impaired by 
legislation. The Act of 1641 (33 Hen. viii. c. 9) merely iinpos® a,penalty 
of 40s. a day for keeping house for certain games stigmatised as unlawful. 
Hie Disorderly Houses Act, 1751 (25 Geo. ii. c. 36), classes gaming-houses 
with other disorderly houses, and permits prosecution by prish constables 
bn the demand of two inhabita&ts (s. 5), and facilitates convictions by render- 
ing liable as keepers or owners persons proved to have acted or Ijehaved as 
masters, or as having the care or management of the house (s. 8). This 
Act was extended in 1818 (6^ Geo. m. c. 70, s. 7) so as to enable parish 
overseers to prosecute. As to procure, see Bbothel. 

Under the Gaming Act, 1845 (8 & 9 Viet. c. 109, s. 4), further sumn^iry 
punishment is provided (£100 fine or six months’ impr^nment) on the 
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owners and keepers of a common ^miug-house, or persons having its care 
or management, or bankers, croupiers, or others acting in any manner in 
conducting the business of the house. t 

See. 2 brings within the definition of common gaming-houses, and of houses 
within the Act of 1541, every place of which it can be proved (in default of 
the evidence required under that Act or at common law) (1) that it is kept 
and used for playing therein at any unlawful game (see Games), and (2) that 
a bank is kept there either by one or more of the players exclusively of 
the others, or that the chances of any game played therein are not equally 
favourable to all the players (including the banker, or person by whom the 
game is managed, or against wliom the other players stake, play, or bet). 
The punishment is a fine not exceeding £100, in addition to the penalties 
of the Act of 1541. It is immaterial whether the house is open to subscribers 
only, or to all persons who desire to ])lay {Crochford v. Mauhtonc (Zorrf), 
1847, 8 L. T. (O. S.) 217). The Acts as to betting-houses make them common 
gaming-houses (see Ketting-House) ; and under the Gaming House Act, 
1854 (17 & 18 Viet. c. 88, s. 4), summary punishment may be imposed 
(£500 and costs or imprisonment up to twelve months), where tlie owner or 
occupier or person having the use. of a place (see Hawke v. Dunn^ [1897] 
1 Q. II 579 ; Poivell v. Kempton Park Jlacecourae Co., [1897] 2 Q. B. 242) 
opens, keeps, or uses it for unlawful gaming, or permits it so to be opened, 
kept, or used ; or has the care or management of, or in any way assists in 
the conduct of the liouse, or advances money for the purpose of gaming 
with persons frequenting the house. This enactment applies to clubs 
(Jenks V. Tinpin, 1884, 18 Q. B. I >. 505) ; but not to a case where a private 
house is used once for ]>laying an unlawful game for money (R v. Davies, 
[1897] 2 Q. B. 199). The summary remedies are alternative to that at 
common law, and the prosecution, on complying with the Vexatious 
Indictments Act, 1859, may elect for the common law remedy, while the 
accused, under sec, 17 of the Sumnmry Jurisdiction Act, 1879, liave an 
option to be tried by a jury for the stotutory olVences (cp. R. v. Brovm, [1895] 
1 Q. B. 119). It is at present uncertain whether it is a condition precedent 
to tlie summary jurisdiction of the justices that they sliould inform the 
defendant of his right to eleiit to be tried by a jury. If he so elects, the 
fact need not be stated in the indictment (li v. Chamhers, 1896, 65 
L. J. M. 0. 214). 

An appeal lies to Quarter Sessions from a summar}^ conviction (8 & 9 
Viet. c. 109, s. 20 ; 17 & 18 Viet. c. 38, s. 10), subject to the procedure of 
the Summarj' Jurisdiction Acts, 1879 and 1884. From Jcrdcs v. Turjnn, 
1884, 13 Q. B. D. 505, it w’ould seem that the enactments penalise even 
playing at lawful games in common gaming-houses (see Games). 

Persons v^o merely play at a common gaming^liouse cannot be con- 
victed as assisting in keeping it or of any of the statutory variations of the 
offence (JevM v. Turpin, 1884, 13 Q. B. D. 505). If, when found there, 
they give a false name and address on arrest to the constable, or when 
before a magistrate, they are liable, on summary conviction, to a penalty 
of £50 (17 & 18 Viet. c. 38, 8. 3). ^ 

Persons frequenting a gaming-house which is within the Ac^ of 1541 
can*be fined Gs. 8d., and persons found in any common gaming-house 
within any of the enumerated Acts may be requir^ to enter into their cwn 
recognisances, with or without sureties, no more to play, haunt, or exercise 
from henceforth at any gaming-house (^ Hen. viii. c. 9, s. 9 ; 2 Geo. 11. 
c. 28, 8. 9 ; 2 & 3 Viet. c. 47, s. 48 ; Murphy v. Arrow, [1897] 2 Qi^B. 627). 
If the condition of the recognisance is broken it may be forfeited by 
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Hummary proceedings under sec. 9 of the Summary Jurisdiction Act, 1879 
(42 & ^ Viet. c. 49), and the “ haunter ” sent to prison in default of 
sufficient distress, c 

The costs of the prosecution are payable as in felony if the defendant 
elects to be tried on indictment ; and in the event of an appeal to Quarter 
Sessions, the costs of the witnesses arc defrayed in the same way (8 4& 9 
Viet. c. 109, s. 20 ; 17 & 18 Viet. c. 38, s. 10). 

Forms of indictment are given in Archbold, 2l8t ed., p. 1032, and of 
informations in Oke*8 M(iyideri(tl Synopsis. The indictment is triable at 
Quarter Sessions, and is not removalJe l)y certiorari at the instance of the 
defendant (25 Geo. ii. c. 3i6, s. 10). Where an informant under the Act of 
1854, who has olitained a summons, does not appear to prosecute, the 
justices may authorise another person to proceed, or may dismiss the 
summons and autliorise the laying of a fresh information (17 & 18 Viet. c. 
38, 8. 9). This applies to summary prosecutions what had been the practice 
in proceedings on indictment {IL v. Wood, 1831, 3 Ikrii. & Aid. 657). 

Arrest and Entry. — Under the Act of 1541 (33 Hen. viii. c. 9, s. 9), 
justices are empowered to enter gaming-houses within that Act. They 
were relieved from this obligation in 1728 (2 Geo. ii. c. 28, s. 9 ; Murphy 
V. Arrov\ nhi supra), and in 1845 empowered in places outside the 
metropolitan police district to issue special warrants on complaint made 
on oath that a place is reasonably suspected of being kept or used as a 
common gaming-house, authorising polic^e officers to enter the place by 
force, if necessary, and to arrest every person found on the premises (8 & 
9 Viet. c. 109, 8. 3, Sched. 1). A similar power is given in the metro2)oli8 
by written order of a commissioner of jiolice made on a report in writing 
from a superintendent of police (ss. 6, 7). The warrant of justices and 
the order of a commissioner authorise search of persons arrested and 
search for all instruments of gaming (s. 7). Obstruction of pedice officers 
entering under these provisions is punishable on summary conviction (17 & 
18 Viet. c. 38, 8. 1). 

Evidence. — As to the common law oflence, proof of nuisance to neigh- 
bours is superfluous (A*, v. liicc, 1866, L. II. 1 C. C. R. 21 ; Jenks v. Turpin, 
1884, 13 Q. 1). 1). 505, at 515). Under the Act of 1845 (s. 5) it is superfluous 
to prove that anyone was found playing at a game for money wager or 
stake (cp. 2 & 3 Viet. c. 47, s. 49); and discovery of cards, dice, balls, 
counters, tables, or other instruments of gaming used in playing any unlaw- 
ful game (see Games) is presumptive evidence that the house is a common 
gaming-house (1845, c. 109, s. 8). So is any obstruction of the police 
entering under a warrant, or proof of discovery of any means or con- 
trivance for unlawful gaming, or for concealing, removing, or destroying 
any instruments of ga^jiing (17 & 18 Viet. c. 38, s. 2). • 

Persons concerned in unlawful gaming who give evidence on^ a charge 
of keeping a gaming-house, and make true and faithful dRcovery, can 
obtain a certificate of exemption from jirosecution for their part in the 
offence (8 & 9 Viet. c. 109, s. 9). And persons aiTCSted in a gaming-house 
may be required to give ev^tlence and compelled to answer criminating 
question^ on imiii of committal for contempt. If they make true and 
faithful discovery, they are entitled to certificates of exemption from plose- 
cutton (17 & 18 Viet. c. 38, ss. 5, 6). 

Penalties and Costs. — The penalties on summary conviction are letiable 
by distress (8 & 9 Viet. c. 109, ns. 4, 21 ; 17 & 18 Viet. c. 38, ss. 4, 7), or 
by comiftittal in default of distress. The latter provision does not apply to 
'costs when awarded. When recovered, the penalties under the Act of 
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1854 go half to the informer, half to the ix)or of the parish, siibject to the 
very doubtful decision of Wray v. Ellis, 1858, 28 L. J. M. 0. 46, as to 
the metropolitan police districts (see K v. TiftcrUm, [1895] 2 Q. B. 61). 

[Authorities,— P. C., bk. i. c. 75; 4 Black. (7owi. 171 ; Eusseli on 
Crimes, 6th ed., vol. i. pp. 741, 929 ; Archbold, Cr, PI, 21st ed., p. 1029 : 
Steph. Dig. Cr. Law, 5th ed., pp. 141-144, 402.] 


Cang^ Master.— See Agricultural Gangs. 


Gaol. — See Prisons. 


Gaol Delivery.— See Circuits and Assizes. 


Gaol Sessions. — in counties divided into ridings or divisions, 
which had distinct commissions of the peace (/.f. York and Lincoln), a Court 
of sessions for the management of the county gaols or houses of correction 
vras formed out of all the justices in each commission, winch had the 
administration of the gaols, etc. (5 Geo. iv. c. 12). The Prison Ac4, 1865 
(28 & 29 Viet. c. 126, s. 5 (2)), defined the justices in gaol sessions as a prison 
authority under that Act. On the transfer of all gaols, etc., to the State in 
1877 (40 & 41 Viet. c. 21, a. 5), the functions of gaol sessions ceased as to 
prisons. See Prison. 

Under the Local Government Act, 1888 (51 & 52 Viet. c. 41, ss. 46, 99, 
118(9)), the administrative business of gaol sessions was traiisferred to a 
joint-committee of the County Councils of the three administrative counties 
which make up each of the counties at large of Lincoln and York. This 
provision does not affect the control, if any, by justices in gaol sessions over 
police or lock-ups, which appears to fall within sec. 9 of the Act of 1888, 
but transfers the powers vested in the gaol sessions ])y 7 & 8 Viet. c. 92, 
s. 27. As to the districts of coroners, see Coroner. By an Act of 1897 
(60 & 61 Viet. c. 39) each Hiding of Yorkshire is made (from April 1, 1898) 
a distinct county for purposes of coroners. 


Gardens. — As to allotments of gardens, see Allotments. As to 
cottage gardens and compensation for improvements thereon, see id. vol. i. 
at p. 229 ; and Landlord and Tenant, Agricultural Holdings, as to the 
principles oiiP w'hich such compensation is awarded. As to market gar- 
dens, see the article Market Gardens. As to tlie protection of tow'ii 
gardeusrffoiH encroachments, etc., see Open Spaces. As to field gardens (and 
recreation grounds), see Field Gardens ; sec. 164 of the Public Health Act, 
1875, and secs. 44 and 45 of the adoptive Public Health Acts Amendment 
Act, 1890. See further. Public Improvements. As to criminal offences in 
connection with gardens, see such headings Fruit ; Boots ; Tree, etc. 


Garnishee Order.— See ExEcuyioN, vol. v. p. 146. 
Garrison Town. — See Defence Acts; Foutifigations. 



GAEEOTTING 


56 

Garrotting means strangling or attempting to strangle a person 
with the object of committing a felony (24 & 25 Viet. c. 100, s. 21). In 
addition to the punishment imposed under that section, as modified by 52 & 
53 Viet c. 69, s. 1, tne Court may, under the Garrotters Act, 1813 (26 & 27 
Viet c. 44). order the offender to be once, twice, or thrice privately 
whipped. The instrument and number of strokes are to be specified in the 
sentence, and for offenders under sixteen the birch must be used (see Cat). 
The Act of 1863 deals also with robbery under arms, gang robbery, and 
robbery with violence. 


GaSa^The explosion of gas in domestic use is treated as a fire risk 
within a policy of insurance. 

The supply of gas like that of any other commodity, may freely be 
undertaken by any person. It is because of difficulties as to the acquisition 
of land, and of rights to disturb highways, and from the desire for a statutory 
monopoly and comparative immunity from proceedings for nuisance, that 
almost all gas works are erected under special Acts. Any interference with 
a highway to lay gas mains without statutory authority is a public nuisance, 
. even if the consent of the highway authority has been obtained v. 

Sheffield Om Gomumers Co,, 1853, 3 De G., M. & G. 304 ; JB. v. Longton Gas Go,, 
1860, 2 EL & El. 651 ; A,-G, v. Cambridge Gas Gomsimers Co,, 1868, L. E. 4 
Ch. 71 ; Fullwood v. Preston (Jlfo.yor), 1885, 53 L. T. 718 ; and see Highways. 
It is also a violation of the rights of the owner of the soil of the highway 
which can be restrained by injunction {Goodson v. Richardson, 1874, L. E. 
9 Ch. 221 ; Tunbridge Wells {Mayor) v, Baird, [1896] App. Cas. 434), and the 
mode of preparing gas for sale may involve incidentally or necessarily the 
creation of a public or private nuisance. 

There is a good deal of public general legislation as to gas supply, viz. the 
Gasworks Clauses Acts, 1847 (10 & 11 Viet. c. 15) and 1871 (34 & 35 Viet, 
c. 41), the Sale of Gas Act, 1859 (22 & 23 Viet. e. 66), and the amending 
Act of 1860 (23 & 24 Viet. c. 146), and the Metropolis Gas Acts of 1860 
(23 & 24 Viet. c. 125) and 1861 (24 & 25 Viet. c. 79), and the Public Health 
Acts, 1875 and 1890. All the statements hereafter made must be taken 
subject to the provisions of the special Acts, which modify in many details 
the general provisions. 

At present the supply of gas is, as a general rule, effected (1) by com- 
mercial companies ; or (2) by municipal authorities. 

Commercial companies are formed under special Acts incorporating 
with modifications the Acts of 1847 and 1871. These Acts (1847, ss. 30-38, 
and 1871, s. 35) provide for limiting the profits of commercial gas supply 
and delivery of accounts to the local authorities for the purpose of checking 
these accounts and enfdtcing the limitations {Dudley Gas Works v. Warming- 
ton, 1881, 50 L. J. M. C. 67 ; Leamington Priors Gas Co, v. DavisfiL^^, 18 Q. 
B. D. 107 ; JB. v. Hanley {Recoi^der), 1887, 19 Q. B. D. 481). 

Municipal Authorities, — The metropolitan authorities have not any 
power to supply gas in their districts. Each of the metropolitan com- 
panies has a monopoly in its oVn district {Gas Light and Coke Co, v. South 
Metropolitan Gas Co,, 1889, 62 L, T. 126). Under the Public Health Act, 
187^, urban district councils (including town councils) are empowered to 
obtain a Local Government B^rd Order authorising them to supply gas 
within their district where no commercial supply exists (s. 161) ; and 
where a^ommercial supply exists, they may by special resolution, with 
^the sanction of the Loed Government Board, buy out the commercial 
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undertakers (ss. 63, 162) at a price to be fixed by arbitration in case of 
dispute. 

Taking Land, — Whether the undertaking is conofnercial or municipal, 
the power to take lands or easements depends on the incorporation in the 
special Act or provisional order of the Lands Clauses Acts. But gas must 
not be stored except on lands described in the special Act or order (1871, 
c. 41, 8. 5), and an easement of water may not be acquired (1871, e. 41, s. 10). 

The Acts of 1847 and 1871 are Clauses Acts which have no independent 
operation, but apply only so far as they are incorporated in other Acts, 
general or special, under which t!ie particular gas undertaking is authorised 
(cp. Dartford Urban Council v. Bexhy Heath Rury. Co., 1897, 14 T. L. R. 91). 

Laying Pipes in Streets. — Besides the general regulations of the Act 
of 1847 (ss. 6-12), there are particular provisions as to T..ondon in 
Michaelangelo Taylor’s Act, 1817 (57 Geo. iii. c. xxix. ss. 13-18, 20; see 
1847, s. 47), and the Act of 1860 (23 & 24 Viet. c. 125, ss. 49, 50). If the 
undertakers do not follow the statutory regulations, tliey are liable to 
indictment for obstructing the highway, as well as to summary pr(K*eeding8 
under the Highway Act, 1835, s. 72, and the Public Health Act, 1875, s. 149. 
The pipes when laid may not be interfered with by local authorities, rail- 
way companies, oi* other breakers of streets, exce])t under statutory pro- 
visions (see Michael and Will on Gas and Water, 4tli od., 22, 23); and the 
undertakers are entitled to sue for injuries caused by the negligence of 
the road authority (Gas Light and Coke Co. v. Kensington Vestry, 1885, 
15 Q. B. D. 1). 

Nuisance. — The Gas Works Clauses Act, 1847, does not give statutory 
authority to suppliers of gas to create a public nuisance (s. 29), and makes 
the undertakers subject to the provisions of Public Health Acts ptissed in 
the same session as the special Act or in a subsequent session (s. 49). 
The remedies in case of the creation of a public nuisance are — 

(a) By indictment, whether air or water is polluted (R. v. Medley, 1834, 
6Car.& P.292); 

(b) By proceedings by the Attorney-General ex relatione for an injunc- 
tion (A.-G. V. Gas Light and Coke Co., 1877, 7 Ch. D. 217) ; 

(r) By proceedings for penalties, where the undertakers corrupt or foul 
water by gas or through anything connected with its manufacture or supply 
(1847, ss. 21-23; Public Health Act, 1875, s. 68 ; Public Health (London) 
Act, 1891, s. 52 ; Met. Gas Act, 1860, ss. 51, 52 ; Lighting and Watching 
Act, 1833, s. 26). The remedy, under the Act of 1847, is either by action 
for a penalty of £200 and £20 a day for the continuance of the offence, or 
by summary proceedings (ss. 25, 40, 43) for a penalty of £20 by any person 
whose water is fouled. 

They arelilso liable to daily penalties of £5 per ^iem, recoverable sum- 
marily, for any escape of gas permitted within twenty-four hours after notice 
(1847, b»§ 4^ This remedy appears not to lie exclusive, or to prevent action 
for damages consequent on the escape (Burrows v. March Gas Co., 1872, 
L. R. 7 Ex. 96). But that decision appears to rest on a breach of contract 
as to the supply of proper meters and fittings ; and except in case of breach 
of contract or negligence, the consumer appears to be confixed to the 
stattitory remedy ; and a gas company does not fall within the rules in 
Ftctcher v. Rylands, 1868, L. R. 3 H. L. 330 (see Green v. Chelsea W.*W, 
Go., 1894, 70 L T. 547 ; and Beven on Neglige'tm, 2nd ed., 473). 

Supply , — The obligations of the undertakers as to supply are regulated 
by the Acts of 1847, ss. 13, 16, and 1871, ss. 11-27, as modified ly special 
Acts, and in London by the Act of 1860 (23 & 24 Viet. c. 125, ss. 14-M). ; 
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The supply is by contract — (a) with ordinary persons or corporations, who, 
if owners or occupiers, can insist on supply (1847, s. 13; 1871, s. 11; 
Ex parte Jfasort, [189|^] 1 Q. B. 323); (^) with local authorities (1847, 
8, 13 ; 1871, s. 24). 

The price is regulated by the special Acts, subject to the provisions as 
to reduction by reference to the undertakers* profits. 

A private consumer may be required to give security for the gas and 
fittings supplied (1871, ss. 11, 16; and in London, 1860, ss. 15, 16). 

Persons wlio steal gas may be indicted for larceny {E, v. Whiter 1853, 
22 L. J. M. C. 123), and fraudulent user is j)unishable summarily (1847, s. 18), 
as is wilful damage of pipes or fittings belonging to the undertakers (s. 19). 
Accidental damage must be paid for (s. 20). 

The mode of supply is by meter tested and stamped under the Sale of 
Gas Acts, 1859 (c. 66), 1860 (c. 146), and 1861 (c. 79, Metropolis), and 
supplied and repaired by the undertakers (1871, ss. 13, 14, 17, 18, 19). 
Meters and fittings supplied are not valued in assessing the annual value 
of the building (li, v. Lee, 1866, L. E. 1 Q. B. 241), and are not distrainable 
for rent (1871, s. 18; Gae Light ami Coke Co. v. Hardy, 1886, 17 Q. B. D. 
619). 

The undertakers have a right of entry to examine meters and ascertain 
the amount of gas consumed (1871, ss. 19, 21). 

The record of supply given by the meter is primd fa.de evidence of the 
quantity consumed (1871, s. 20), Init the consumer is entitled to have the 
meter tested under the Sale of Gas Acts, 1859 (c. 66) and 1860 (c. 146), 
and in London by these Acts, as modified by the Act of 1861, c. 79. 

Tliese Acts ])rovide for the ap])ointment of gas ins])ectors, and their 
attendance to test meters by a standard, on the requisition of justices, or, in 
London, of the County Council. 

The quality of the gas supplied is regulated ])y the Act of 1871, 
s. 12, and Sched. A., and in London by the Act of 1860 and the special 
Acts of the London companies (Hunt, London Government, V(»l. ii. p. 891), 
under which gas referees and examiners are appointed. Provision is made 
by the Act of 1871 (ss. 28-»‘>4) as to places for testing the purity of the 
gas. 

If the consumer does not pay his gas rate the undertakers can cut oil 
the supply (1847, s. 16), and take away the meter (1871, ss. 22, 23), and 
recover the amount summarily with the cost of cutting off (1871, ss. 23, 
40, 41). They need not put the gas on again till the arrears are paid (1871, 
s. 39 ; Pateraon v. Gas Light and Coke Co., [1896] 2 Ch. 476). 

If the undertakers do not give a supply at all, or fail to gi\'e one suffi- 
cient in amount and })urity, they are liable to summary proceedings under 
sec. 36 of the Act of 1871, biit not to action {Clegg v. Earhy Ckis Co., [1896] 
1 Q.^ B. 592; Comme%ial Gas Co. v. Scott, 1875, L. K. 10 Q. B. 400). 
Stoppage of pipes by frost is a defence to proceedings underiseCi.36 (see 
Bichmond Gas Co. v. Richmond {Mayor), [189:)] 1 Q. B. 56). 

The supply of gas to local authorities is regulated by the Acts of 
1847, 8. 13, and 1871, ss. 24-27, which provide for adjusting the price 
by agreenjent or arbitration. * As to the effect of these sections, see the 
Richmond case {supra). • 

The powers of local authorities to light streets, etc., are dealt with tinder 
Lighting and Watching ; LoNpoN Countt ; and Tow^n Government. • 

[Authorities . — Michael and Wj)l on 6m and Water, 4th ed. ; Hunt, 
London iocal Government, vol. ii. p. 981 ; Beven on Negligence, 2nd ed., 
^p. 460.] 



GAZETTES 


59 


Gavel kind — custom of descent prevailing with regard to lands 
in certain places, chiefly, but not exclusively, in Kent (see Wimmn v. 
Cotton^ 1675, 1 Sid. 1:35, 137), whereby instead of desi*ending to the eldest 
son the lands descend to all tlie sons equally, in default of sons to all the 
daughters equally, and in default of children to all the brothers equally ; 
the issue of a deceased son, daughter, or brother who, if living, would have 
been entitled to partake, being also entitled per $Hr 2 m to the share of their 
deceased parent. Outside Kent the custom must in regard to collateral 
descents be proved as a special custom. The word, however, seems most 
probably etymologically to mean only land of the kind that yields a rent or 
a customary performance of husbandry works (Old English, or (fairl), 
that is practically land which elsewliere was described as being held in 
socage : and on this theory the rule of descent and other peculiarities of the 
custom are extrinsic additions, gavelkind land originally difleriiig in name 
only from other socage lands. In any ciise gavelkind lands were never 
held by any peculiar tenure, but only by a species of socage; the custom 
being one of descent only. In Kent, unless the contrary be shown, all 
lands are still presumed to be under the custom of gavelkind ; and although 
by various Acts of Parliament, the first of which was passed in 1 496 and 
the last in 1624, specified lands were disgavelled, or placed as regards 
descent under the common law of inheritance, the presumj)tion abcive 
mentioned gradually undoes the efiect of the Acts, since it becomes in- 
creasingly difficult to show that sjiecified lands are included in a specified 
Act ; and a direction in a deed or will that the lands shall descend to the 
common law heir will not alter the course of descent; nor does the 
Inheritance Act of 1833 (3 & 4 Will. iv. c. 106) allect the existence of the 
custom of gavelkind (Muggldon v. Barnett, 1857, 2 H. & N. 653). The 
important peculiarities of gavelkind other than the rule of descent are 
(1) that gavelkind lands did not escheat on attainder for any felony, thougli 
they were forfeited for higli treason ; (2) th.at an infant, male or female, 
not under fifteen years of age, may indefeasibly alienate them by feott’raent, 
at least for valuable consideration ; (3) that the dower of them is of a 
moiety, but ceases on remarriage or incontinence; (4) that the tenancy 
by the curtesy is of a moiety only, and coases on remarriage, but attaches 
without birth of issue (see also Curtesy). These f\irther peculiarities 
are rare outside Kent. The disgavelling Acts affect the custom of ilescent 
only. 

[Authorities , — Eolunson on Gavelkind, 5th ed., 1897 ; Challis, Ileal 
Property, 2nd ed., 1892.] 


Gazetl!es. — The London Gazette is a Gbvernq;ient newspaper, which 
appears qyery Tuesday and Friday, and is the official organ for the publica- 
tion of »oyaf proclamations. Government orders and regulations, and other 
])ublic notices, such as dissolutions of partnership and proceedings in 
Imnkruptcy. 

The London Gazette dates back to 1666. ^Prior to that date there had 
been several newspapers which, to some extent, were official ofgans, but 
mofft of these were shortlived. In November 1665 the first number of the 
Oxford Gazette appeared, — it was so called because the Court was then at 
Oxford owing to the prevalence of the ph^ue in London, — but after the 
issue of several numbers the title wag changed to that of the London 
Gazette, Originally, the paper, although the organ of the Govarnment, 
partook also of the character of an ordinary newspaper, supplying a few 
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items of general news ; for long, however, the Gazette has existed merely as 
a medium for official and other public notices. 

At common law Ij^e Gazette is evidence of acts of State notified therein, 
but not of acts of public officials having little or no reference to the aflTairs 
of Government, nor even of many public matters in suits between indi- 
viduals (Taylor, Lav) of Evidence, 9th ed., ss. 1662, 1665) ; but the use of the 
Gaaette for evidential purposes has been mucli extended by statute. 

By the Documentary Evidence Act, 1868, s. 2,jvrvmA faeie evidence of 
royal proclamations and Government orders and regulations may be given 
by production of a copy of the GoMtte containing the same. A cutting from 
the paper is not sufficient ; the whole Gazette must be produced (7?. v. Lowe, 
1883, 52 L. J. M. C. 122). 

By the Bankruptcy Act, 1883, a copy of the London Gazette containing 
any notice inserted therein in ])ursuance of tlie Act is evidence of the facts 
stated in the notice, and a cojiy of the Gazette containing any notice of a 
receiving order or adjudication order is conclusive evidence in all legal 
proceedings of such an order having been made and of its date (s. 132). 
By the same Act, and the rules made thereunder, a large number of pro- 
ceedings in bankruptcies are required to be advertised in the Gazette, such 
as receiving orders, orders of adjudicfition, appointment of trustee, approval 
of composition, orders of discharge, notices of dividends, etc. 

Notice of dissolution or change of partAership advertised in the Gazette 
is notice of the fact of such dissolution or change to persons who have not 
dealt witli the firm before the date of the dissolution or change so adver- 
tised (Partnership Act, 1890, s. 36). In Trongliton v. Hnnter, 1854, 18 
Beav. 470, tlie defendant in a suit for dissolution of partnership was ordered 
to concur in procuring the insertion of a notice of dissolution in the 
Gazette] and in Hendry v. Turner, 1886, 32 Ch. D. 355, it was decided that 
the Court has jurisdiction to compel a retiring partner to sign a notice of 
dissolution for the Gazette even where no other specific relief is claimed. 

Under certain other statutes production of a copy of the Gazette is made 
evidence of the matters published therein (see Taylor, Laio of Evidence, 9th 
ed., ss. 1663A-.64). 

In addition to the London Gazette, there are two others — the Edinburgh 
Gazette and the Dublin Gazette — in which public notices affecting Scotland 
and Ireland respectively are published. The provisions of the Docu- 
mentary Evidence Act, 1868, referred to above, apply to these Gazettes in 
the same way as to the Loudon Gazette, 


Ce68€f though not generally commonable animals, may, by special 
custom, which exists ii^ very many places, enjoy common of pafture whether 
the land be manorial or not, but not in a forest. See Hunterdon Open 
Spaces, pp. 33, 48, 162. See Animal; Birds. • • 


General Agent.— S|e Princifal and Agent. 

CSeneral Avera^^e.— See^AvESAOE. 

e 

General Building Scheme. — ^Where land is sold in lots 
subject to restrictions affecting the whole of the land, the land is said to te 
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governed by a ** general building scheme ” if the restrictions were imposed 
not for the benefit of the vendor alone, but for that of the purchasers, and 
were intended to affect the rights of the purchasers inter $e. It is not 
necessary that the different purchasers should execute, or agree with the 
vendor to execute, a mutual deed of covenant ; nor is it necessary that the 
vendor should expressly agree that each purchaser shall have the benefit of 
the restrictive covenants entered into by the other purchasers with the 
vendor (Benais v. Cowlishaw, 1878, 9 Ch. 1). 125; 11 Ch. 1). 866). It is 
enough if the facts of the case make it obvious that the restrictions were 
imposed for the common benefit of all the purchasers. The rights of the 
purchasers are not affected by the fact that in the result part of the land is 
not sold ; they have the same rights against the vendor in respect of the 
unsold part as they would have had against the purchaser of that part if it 
had been sold. 

If on a sale by auction the vendor retains no land adjoining the land 
offered for sale, the inference is that the restrictions were intended for 
the benefit of the purchasers inter sc {Nottingham, etc. v. Butler, 1886, 
16 Q. B. D. 778). But the mere fact that the vendor retains adjacent 
land does not raise the inference that the restrictions were intended only 
for the vendor’s benefit {Birmingham, etc.,a7ul Allday, [1893] 1 Ch. 342). 

A condition reserving to tlie vendor the right of selling unsold lots free 
from the restrictions will be effectual to prevent the purchasers of the lots 
sold from setting up a general building scheme affecting the unsold lots 
{Sidney v. Glai'Jcson, 1864, 35 Beav. 118). 

A general building scheme may be proved not only on a sale by auction, 
but also where the different lots are sold at different times by private con- 
tract, and also where the different lots are not sold but leased. Spicer v. 
Martin, 1888, 14 App. Cas. 12, was a case of leasing. The production to a 
purchaser of a plan of a building estate comprising his lot and other lots, 
and the use of a printed form of agreement containing blanks and 
adaptable to different lots is not sufficient to entitle the purchaser to 
assume that the estate is governed by a general building scheme ( Tucker v. 
Voivles, [1893] 1 Ch. 195). But a statement made to an intending 
purchaser by the vendor that similar restrictions are contained in the 
other purchasers* conveyances is evidence of a general building scheme, 
and entitles that purchaser to restrain the vendor from authorising the 
restrictions to be disregarded in the case of the other lots {Spicer v, 
Martin, 1888, 14 App. Cas. 12). 


General District Rate.— See Public Health. 


Ger|6ral Exceptions. — See Bills of Lading, vol. ii. j). 120; 
Charter-Party, vol. ii. p. 488. 


General Exceptions (in Criminal Law).— Under this 
heack are classified in the Indian Penal Code (ss. 76-106), Sir James 
Stephen’s Digest of the Criminal Law, 5th ed., pp. 20—29, and the abortive 
Criminal Code Bills introduced in 1879, a series of provisions which must 
be read along with every subsequent substantive portion of the Code or 
U^est, and which point out how acts ^hich in terms come witjiin the 
definition of an offence are in substance excepted therefrom as lieing either 
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justifiable or exempt from punishment. Such are acts by persons mentally 
or physically incapable of any crimes or of certain crimes : mistakes of fact 
which include crimi]|pal intention, exercise of public or private rights or 
duties which justify or excuse the persons exercising them, against any 
criminal proceeding for consequent death or injury. See Steph. Dvj, Cr. Laio, 
5th ed., 20-29 ; and Mayne, Ind, Cr, Law, 1896, 41-54, 295-428, where the 
subject is admirably handled, with reference both to English and Indian 
law. See Homicide ; Idiot ; Lunacy. 

Genera,! Issue. — This was the term applied to the plea formerly 
used for traversing the declaration in cases where the defendant wished 
to deny its whole allegations or the principal fact on which it was founded 
(Stephen on Pleading, 7th ed., p. 152). Before the pleading rules of Hilary 
Term, 1834, came into force, this jdea operated as a general denial of the 
defendant's liability, and enabled him not only to put the plaintiflF to tlie 
proof of the wliole of his case, but to raise under it almost every sort of 
defence on his own part (Bullen and Leake’s Precedents of Pleadinff, 
3rd ed., p. 460). By the last-mentioned rules, and by the rules of Trinity 
Term, 1853, the eliect of the general issue as a traverse was materially 
restricted, and all matters in confession and avoidance had to be specially 
pleaded (ibid.). The usual forms of general issues in actions on contracts 
previously to the Judicature Acts were called nanqnam indebitatus, non 
assumpsit, non est fachim, and nnl tkl record. The plea of nnnqnam 
indebitatus was used in pleading to an indebitatus count (see COUNT IN 
Declaration); non assumpsit was pleaded where the declaration was 
framed on a like contract in a special count on assumpsit (see Assumpsit); 
non est factum was the form of traverse employed where the action 
was founded on a specialty contract; and mil ticl record was used 
where it was founded on a contract of record. In actions for wrongs, the 
most common form of the general issue was “ Not guilty ” (see Not 
Guilty), but in some such actions a more specific traverse was adopted, as, 
for instance, in detinue, where the general issue usually pleaded was non 
detinct (see Detinue), and in replevin, where it took the form of non cepit 
(see Eeplevin). Besides the ordinary general issue of “ Not guilty,” there 
was also a special defence of “Not guilty” by statute, which applied in 
cases where a defendant was privileged % statute to plead “ Not guilty,” 
and to give in evidence thereunder, defences which would otherwise re- 
quire to be pleaded (Bullen and Leake’s Precedents of Pleading, 3rd ed., 
p. 704). 

The effect of the rules under the Judiciiture Acts has been, except in 
the case of “ Not guilty by statute,” practically to abolish the pleading of 
general issues ; for tlJbugh the defendant may, under the authorised forms, 
plead that he did not contract, or promise, or agree as tillfeged, such 
denials have not the effect of the old plea of non assumpsit (see 13ullen 
and Leake's Precedents of Pleading, 5th ed., p. 549). Even the right of 
pleading the general issue of “ Not guilty by statute ” is very much 
limited by the effect of th# repeals contained in the Public Authorities 
ProtectiSn Act, 1893 (56 & 57 Viet. c. 61), and other statutes (seeiiWrf. 
950). 


pQ^ieral Line of Buflding^s.— See London (Com^siY) BuUd- 
ings. 
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Generaiiy> — As to the scope of this term in the words “ generally 
do all such acts and things in relation to his property as may reasonably 
be required,” in sec. 24 (2) of the Bankruptcy Act, 1883, see” In re Betts 
(£ BUmk (1887, 19 Q. B. D. 39 j affd. 13 App. Cas. 570), dealt with in 
article Bankeuptcy, vol. L at p. 506. 


General Orders^ — See Rules of Court. 


General Ship. — See Affeekuitment. 


General Tail,— See Estate.s of Inheritance. 


General Warrant. — In 1627, ill Sir John DanicTs case, and 
ill 1629, in Stroud's case, the (question was raised whctlier arrests on warrants 
ex]»ressed to be spcciale mandatiim rajis, for notable contempts, were a 
good return to a writ of habeas corpus (.‘j How. St. Tr. o, 241). hy the 
Petition of Eight (1627, 3 Chas. i. c. 1, s 5; 1640, 16 (.lias. i. c. 10), the 
illegality of warrants by the king s sjiecial coiuniand, not assigning grounds 
of arrest or detainer, was admitted by tlie Crown, and the remedy by 
habeas corpus made effectual. Notwithstanding this enactment, a practice 
was in vogue as late as 1765 for a Secretary of State, on the a88uin]»tion that 
he was qualified to do so as a conservator of tlic ])ea(*.e, to issue waiTants to 
search for, and seize papers, on charges of seditious liliel. In Willcsy, 
Wood, 1763, 19 How. St, Tr. 1153 ; Ijcach v. Money, 1765, 19 How. St. Tr. 
1001; and Entick v. Carrington, 1765, 19 How. St. Tr. 1029, this yiro- 
ceeding was declared to be illegal, Lord Camden denying tlie Secretary of 
State to be a common law magistrate (see 18 ( leo. ii. c. 20, ss. 13, 14), and 
determining that it is illegal for any person to issue or execute any warrant 
for seizure of pa])ers of any person on a cliarge oi* suggestion of seditious 
libel. In 1766 the House of (Jommons jiassed a resolution condemning 
general warrants in the case of libels, and declaring their execution on a' 
member of the House to be a breach of its privileges, and since 1776 (Dicey, 
Broom, Const, Law, 2nd ed., 610) no attempt seems to Iiave been made to 
seize jiapers by warrant of the Privy Council or Secretary of State. Lord 
Mansfield (19 St. Tr. 1027) specifies as an exception to the rules about 
warrants, those known as writs of assistance (authorising entry of houses 
to search for uncustomed goods), and warrants to take uj) loose, idle, and 
disorderly people, whicli appear to have been issued in general terms. The 
Acts as to the latter have been superseded by th(f jirocedure under the 
^ agraiits®A^s, and police in towns. Tlie use of the writ of assistance was 
one of Jlie causes of the revolt of the American colonies (see Bouvier, 
Law Lex, s,i\ “ General Warrant ”). 

Warrants to arrest persons to be legal must name oi* describe 
sufficiently the person to be arrested, and stJlie his offence with reasonable 
particularity (Jones v. German, [1896] 2 C^. B. 418; [1897]* 1 Q. B. 
’^74). And see Dicey, Const Law, 2nd ed. • 


General Words.— See Easem«xt ; Incorpokeal Hereditaments 
Interpretation. 
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Geneva Convention — An international agreement concluded 
August 22, 1864, at Geneva, for the purpose of improving the condition of 
wounded soldiers oi^ armies in the field ("pour Tam^lioration du sort des 
militaires bless^ dans les armies en campagne ”). The movement of which 
it was the outcome sprang from a book, Un souvenir de Solf4rino, 
on the sufferings of the wounded at Solferino, published in 1862 by the 
Genevese philanthropist, Henri Dunant. An unofl&cial congress at Geneva 
in October 1863 was followed by an official one, called by the Swiss Govern- 
ment in 1864, in which sixteen States took part. Great Britain was not 
represented, but the articles adopted were agreed to by her at a later date. 
They were first applied in the Austro-German war of 1866. After the 
experience therein acquired, fifteen further articles explaining and completing 
certain provisions of the original Convention, and extending its application 
to maritime warfare, were adopted by another official conference held at 
Geneva on October 20, 1868. These additional articles were by agree- 
ment put in practice by the French and German armies in the war of 1870, 
but were not found workable, and have never yet been ratified. The 
principles of the original convention are contained in the first seven articles, 
which are as follows : — 

Art. 1. Ambulances and military hospitals shall be acknowledged to be neuter, and 
as such shall be protected and respected by belligerents so long as any sick or wounded 
may be therein. Such neutrality shall cease if the ambulances or hospitals should be 
held by a military force. 

Art. 2. Persons employed in hospitals and ambulances comprising the staff of 
superintendence, medical service, administration, transport of wounded, as well as 
cliaplains, shall participate in the benefit of neutrality while so employed and so long as 
there remain any wounded to bring in or succour. 

Art. 3. The x^etsons designated in the preceding article may even, after occupation 
by the enemy, continue to fulfil their duties in the hospital or ambulance which they 
serve, or may withdraw in order to rejoin the corps to which they belong. Under 
such circumstances, when these persons sliall cease from their functions they shall be 
delivered by the occupying army to the outjwsts of the enemy. 

Art. 4. As the equipment of military hospitals remains subject to the laws of war, 
persons attached to such hospitals cannot, in withdrawing, carry away any articles but 
such as are their private property. Under the same circumstances an ambulance shall, on 
the contrary, retain its equipment. 

Art. 6, Inhabitants of the country who may bring help to the wounded shall 
be respected and shall remain free. Tne generals of the belligerent Powers shall make 
it their care to inform the inhabitants of the appeal addressed to their humanity, and of 
the neutrality which will be the consequence of it. Any wounded man entertained in a 
house shall be considered as a protection thereto. Any inhabitant who shall have enter- 
tained wounded men in his house shall be exempted from the quartering of troops, as 
well as from a part of the contributions of war which mav be imposed. 

Art. 6. Wounded or sick soldiers shall be entertained and taken care of, to whatever 
nation they may belong. Commanders-in-chief shall have the xwwer to deliver 
immediately to the outx>OBt8 of the enemy soldiers v who have been wounded in an 
engagement when circun^tances j^ermit this to be done, and with the^ consent of both 
parties. Those who are recognised, after their wounds are healed, as incapable of serving 
shall be sent back to their country. The others may also be sent back|pn\^ndition of 
not again bearing arms during the continuance of the war. Evacuations, together with . 
the persons under whose directions they take place, shall be protected by an absolute 
neut^ity. 

Art. 7. A distinctive and uniform flag shall be adopted for hospitals, ambulances, 
and evacua>tion8. It must on evdt'y occasion be accompanied by the national flag. An 
arm-badge^tbrassard) shall also lie allowed for individuals neutralised, but the d^very 
thereof snail be left to military authority. The flag and arm-badge shall bear^ red 
erdb on a white ground. 

By Art. 8 the details of execution of the Convention are put in the 
hands commanders-in-chief of Dhlligerent armies, subject to instructions 
from their respective Governments. 
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The general tenor of the Convention, it lias been seen, is to neutralise nil 
pcraons and things appertaining to the care of the sick and wounded in war. 

It is sometimes supposed that the Geneva ConA^ntion was the first 
international effort made for the protection of the wounded in war. Tliis 
is a mistake. No fewer than three, hundreti military agreements liaving the 
same object as the Geneva Convention were concluded on different oce^asions 
between 1581 and 1864 (see Gurlt, Grschic/tte dcr interriationcUen und 
frcivrUlincn Krankenpjiege im Krir4je, 1873). The great importance of the 
Geneva Convention is the now practically universal acceptance of its 
principles. The following are the States which down to September 1897 
have joined the Convention : — Argentina, Austria - Hungary, Belgium, 
liolivia, Bulgaria, Chili, Congo, Denmark, France, Germany, Great Britain, 
Greece, Holland, Italy, Japan, Montenegro, Norway, Grange Free State, 
Teru, Persia, Portugal, Roumania, Russia, San Salvador, Servia, Siam, Spain, 
Switzerland, Transvaal, Turkey, United States, and Venezuela. Of these 
all possess Red Cross Societies exce])t Bolivia, Chili, Orange Free State, 
Persia, San Salvador, Siam, and Transvaal. 

The countries which are signatories to the Geneva Convention periodi- 
cally hold official and dijilomatic meetings to consider reforms desirable in 
the terms of the Convention. The last such meeting took i»lace at Vienna 
in Se])tember 1897, and was attended also by delegates from the various 
Red Cross Societies. The most important subject in connection with the 
(Convention has remained its ajiplication to maritime warfare. Hitherto 
the opposition of England to any international agreement, which might 
hinder her freedom of action on the sea, has stood in tlie way of such an 
arrangement. 

{Authorities, — HoltzendorffH Handhuch drs Volkcrrcclita, Hamburg, 1889, 
vol. iv. : Prof. Lueder’s article on War and thr Law of fUar, j»p. 290 et mj.; 
Moynier, Notions Essent idles sur la Croix-Jtouf/r, Geneva, 1896, anti Considera- 
tions SU V la sa rwt ion penale a dormer a la Convent ion de Gen4vt\ Lxusanne, 
1893 ; Brusa, Convenzione Ginevrina, liOTmo, 1896; ]M\VYimce, Iritcrrmtion^^^^^ 
Law, London, 1895 ; Walker, Science of Jntemational Law, Ltmdon, 
1893 : Le Serrier dr Serov rs dr la Sod dr dc la Croix Iiovffr dr Japon, Paris, 
1897.] 


Gentleman ; Gentlewoman,— Ix)rd ( \»ke, treating of addi- 
tions or correct legal descriptions of jx?rsons in legal proceedings, speaks of 
“ gentleman ” as the proper addition of those bearing arms. This right of 
bearing arms gives the right to the title gentleman, f/rnnv.ws^ f/entilhommr. 
The Norman-French word translates the Ltitiii (fentilis homo, and the latter 
phrase relates* to that jus imaginnm of the Roman gentes which in later 
times was represented by the right to use armorial bearings by those who 
were of Ijife mobility. To this rank belonged both gentleman and esquire, 
between whom, says Coke, there is small difference. A woman having this 
same right was entitled to be described as gentlewoman, and could abate 
writs, etc., if she were described, as spinster, a word which would describe 

an occupation and not a degree ; and to her pref^er addition the gentlewoman 
was 4is well entitled as the baronesse or duchesse (Coke, /ns<. Pt. II. 
vol. ii.). • 

Ac^rding to Selden {Titles of Honour, 852), “A gentleman is one 
that either from the blood of his ancestoie, or the favour of his soveraigne, 
or of those that have the vertue of 8ove^*aigntie in them, or from ^fs own 
vertue, employment, or otherwise, according to the customes of honour in his 

. VOL. VI. 
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countrie, is ennobled, made gentile, or so raised to an eminende above the 
multitude, that by those lawes and customes he be truly TioUlis, or noble, 
whether he have a^iy title or not fixed besides on him.” This corresponds 
with Coke’s description. 

But there is a wider sense in which the word loses any legal signification 
it might have, and this is the sense in which Blackstone (Com, bk. i. 
p. 406) understands the meaning. He quotes Sir Thomas Smith {De Rep. 
Any. lib, i. cc. 20, 21) as follows: — As for gentlemen, they be made good 
cheap in this kingdom ; for whosoever studieth the laws of the realm, who 
studieth in the universities, who professeth liberal sciences, and (to be short) 
who can live idly and without manual labour, and will bear the port, charge, 
and countenance of a gentleman, he shall be called master, and shall be 
taken for a gentleman.” 

In Allen v. Thompson, 1856, 25 L. J. Ex. 249, Pollock, C.B., quoted this 
in pointing out that the description in a bill of sale under the Act of 1854 
(17 & 18 Viet. c. 36) of the assignor as a “ gentleman,” was no description 
of occupation ; and it was held that if an assignor had any office or occupa- 
tion, it was not a sufficient description to term him simply a “gentleman.” 
For other cases of a similar kind, see Weir on Bills of Sale, pp. 207-209. 

Where an affidavit of fitness of a person to act as a trustee of the will of. 
a deceased lunatic described the deponent as a “gentleman,” the Court 
would not receive it nor allow the costs (In re Orde, 1883, 24 Ch. D. 271). 
See also Akmorial Bearings ; Esquire ; Heraldry. 

[Authorities . — Coke, Selden, Blackstone (supra), and Weir, Bills of 
Sale^ 


Gentleman Usher of the Black Rod.— See Black 
Rod, Gentleman Usher of the. 


Ceolog'ical Survey. — By the Geological Survey Act, 1845, s. 1, 
power is conferred upon duly authorised surveyors and tlieir assistants to 
enter upon any land (after giving notice in writing to the owner or occupier 
of their intention to do so) for the purpose of making and carrying on any 
geological survey. Power is likewise given to them to break up the surface 
of the land in order to ascertain the nature of the rocks, strata, or minerals 
beneath the same, and also to take away specimens, and, under certain 
restrictions, to fix posts or other marks. These powers can be exercised 
at any reasonable time in the day. As little damage as possible is to be 
done, and satisfaction is to be made to the owner or occupier for any injury 
caused, the amount of which, in case of dispute, is to be determined by two 
or more justices in petty sessions assembled. Sec. 2 imposes penalties on 
persons resisting or obstructing the work of the survey, or wi\o'' remove or 
destroy any post or mark. 

The power to authorise surveyors to carry out such surveys given by the 
Act of 1845 to the First Commissioner of Her Majesty’s Woods, Forests, 
etc., wa^ transferred by the Crown Lands Act, 1851, to the Commissioners 
of Works and Public Buildings. 


Gestation. — This subje^ is of importance in cases of Affiliatzok 
and L®3riTiMAcy. Some medico-legal notes on the point will be found in 
the article Medical Jurisprudence. 
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Gibbet See Gallows. It was used to expose the dead body of a 
malefactor when the Court could lawfully add that ignominy to the capital 
sentence. t 


Gibraltar. — fortress on the south-west coast of Spain, captui-ed 
in 1704, ceded to Great Britain by the Treaty of Utrecht in 17i:),orgaui8e<l 
as a colony within the meaning of the Interpretation Act, 1889 (see the 
article Colony). The governor, who is also the geneml commanding the 
garrison, exercises all functions of legislation and government ; there is no 
E.xecutive or Legislative Council. The first charter of justice was issued 
in 7 Geo. i. ; it applied to personal property only ; the effect of sub- 
sequent charters, as explained in Jephson v. Rivra, 1833, 3 Kn. 130, 
is U> make the English law, so far as it is applicable, the measure 
of justice in all case.s. See the charter (jf justice of 1st September 1830, 
in Clark, Colonial Law, 680 ; Order in Council, 17th Xovemlier 1888 ; 
and on the jurisdiction of the Supreme Court as a Court of law and 
equity, Larios v. Gurety, 1874, L. E. 5 1*. C. 340. 'I'here is an appeal 
from the Supreme Court of Gibraltar to the Queen in Council. See PuiVY 
Council. 

[Authorities. — Sec the authorities cited above, aixl tlie Gibraltar 
Onlimnees.^ 


Gift; Give . — The word is e(j[ually applicable to the transfer of real 
or personal property, and such jjjifts may be either by word or writing or 
deed. Gifts are to be distinguished from grants in tliat tliey iii’e gratuitous; 
for the law as to gifts of personalty the reader is referred to Donatio Intku 
Vivos ; Donatio Moktis CausI. 

As to “gifts” of land the older writers say that a conveyance by “gift” 
(called donatio) is applicable only to the creation of an estate tail just as the 
conveyance by feoffment to an estate in fee, and lease to an estate for years. 
The operative words in such Ji conveyance are do or drd,L This distinc- 
tion is exemplified by Littleton's classilication into (1) feoffor and feoffee ; 
(2) donor and donee ; (3) lessor and lessee (see Sliep. Touch, 227). Gifts of 
real estate are generally chilled voluntary conveyances. See Voluntahy 
Conveyances. 

An important feature in the use of the word <juc in a conveyance was 
the implied warranty in law. The old learning on this subject will ))e 
found in detail in the note in Co, Lit, 384 a, by Hargrave and Butler. It will 
he sufficient here to say that before the passing of the Real Property Act of 
1845 (8 & 9 ASct. c. 106) it was thought that the \y)rd ffivc in a convey- 
ance implied in law a general warranty of title. But sec. 4 of the Act 
provides. tW the word “give” or the W’d “grant” in a deed executed 
after 1st October 1845 shall not imply any covenant in law in respect 
of any tenements or liereditaments, except so far as the word “give” 
or the word “grant” may by force of any ^Act of Parliament imply a 
covenant. * « 

Ifone of the writers mention any Act of Parliament l)y force of 
which the word “ give ” implies a covenant. It would seem, therefore, 
that -the latter part of the section axjpjies only, for practical pur- 
poses at all events, to the word “ granj.” See Grant ; for “ gift over, * 
‘'gift by implication,” see Wills; Fiduciary Relationsiiit* ; «iJNDUK 
ImuENCK. 
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Gfn.— 1. See SviKiTS. 

2. A contrivance for taking game. See Game Laws. It is illegal to set 
it if it isrin the natiup of a man-trap. Sec TIodily Haum, vol. ii. p. 205. 


Given. — “Goods, materials, or iirovisions ordered to be f/iven in 
parochial relief to any person in a parish or union . . in sec. 77 of 4 & 5 Will. 
IV. c. 76, held in Davies v. Harvey^ 1874, L. E. 9 Q. I >. 4?»3 (quoted in Stroud), 
to include goods lent gratuitously ; and goods therefore which are lent and 
remain the property of the guardians are none the less given in parochial 
relief within the meaning of that statute. See Gift: Give ; Giiaxt ; Notice. 


Gl&ndCrS — An incurable disease to which horses are subject, which 
is infeeftious and dangerous to human life {Baird v. Graham, 1852, 14 Ilunloi) 
(Sc.) 615 ; Oliphaiit on Horses, 5th ed., 80, 81). By general order of October 
29, 1894 (St. li. & O., 1894, No. 388), tlie Board of Agriculture have under 
the powers of sec. 22 (xxxv., xxxvi.) extended the definition of tlie term 
“disease” in the Diseases of Animals Act, 1894 (57 & 58 Viet. c. 57), so as 
to include glanders and farcy. 

Independently of this order, it is an indictable nuisance knowingly to 
bring a glandered horse into a public place {It. v. Hemon, 1852, Dears. (J. C. 
24). See Horses. 


GlSiSS. — As to larceny of, see Fixtures. As to carriage of glass, 
see Carrier, vol. ii. at p, 388. “ Glassworks,” i.e. any works in which the 
manufacture of glass is carried on, are “non-textile” factories (Factory 
and Workshop Act, 1878 (41 & 42 Viet. c. 61), Schedule JV. 1, par. 15). 
See Factories and Workshops. 


GIa.SS-hOUS0S.— Land covered with “glass-houses ” built for the 
purpose of growing produce for sale, is within the exception of “ market 
gardens ” from the levy of the general district rate on the full annual 
value of premises under the Public Health Act, 1875 (38 & 39 Viet. c. 55), 
s. 211 {Purser v. Local Board for Worthimj, 1887, 18 (). B. D. 818). See 
further. Market Gardens, and, as to tlie removal of glass-houses. 
Fixtures. 


Glebe; Glebe Lands. 

TARLE OF CONTENTS. 


Historical Introduction and Deilnitiou 
Nature of Incumbent’s Estate in 

the Glebe 

Waste 

Working of Mines, etc., on Glal>e 

Land 

Timber and Stone on Glebe Ijands . 
Fqpces on Glelie Lands . 


68 I Miscultivation of Glebe Laftls*. • . 72 


I Mortg»ige.s of Glebe . . . .72 

69 I Sales, Purcliases, Exchanges, and 

70 j Gifts of Glebe Lands . . .74 

Leases of Glebe Lands ... 78 

70 Tithe on Glebe Land . . . 78 

72 Miscellaneous . . . . . • 78 


72 Right to the Emblements of Glebe . 78 


Historical Introduction and Definition. 

The glebe is the piece of land^ssigned to the incumbent of a parochial 
benefit, including a perpetual curacy and parochial chapelry. It is 
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described as the dowr)^ of the church, because it is supposed to support 
the incumbent, and at canon law was free from every service, Liudwood, 
p. 255, gives the following definition: “ Terra in (jnd Dos ecclcsut] 

ct sic hie gleha ecclesiec sumitur -pro dote ccclesicc, quw erit prorsus I them,*' 
The glebes probably constitute tlie oldest imrochial endowments of tile 
Church, and are certainly anterior to Tithes. The bestowal of a little 
estate on the church of the township was j)robably the most usual way of 
})roviding the parochial priest with an endowment independent of voluntary 
gifts. From a very early date the church was held of common right 
entitled to a house of residence for the priest and glebe, so that unless they 
were provided no church could be legally consecrated. Both house and 
glebe were comprised by the canonists in tlie one word aunisKs or manse, 
and the rule of the canon law is “ /Sa7ieifuni cst ut imicuiquc eeclesicc ujins 
inansus integer absque ullo sen'itio trihuaturJ^ Tlie close connection which 
the canonists assume between the glebe and the parsonage house is still 
retained in law. It is considered that the surplus jirofits arising from the 
glebe are a fund to keep the parsonage house in repair, and therefore when 
glelie lands are purchased by a railway conijiany under their statutory 
])ow’ers, the Court has jurisdiction, with the consent of the bishop and 
[latron, to apply the money for improvements or additions to the iiarsonage 
house; but the money in such a ctase wdll be jiaid to the bishojis secretary, 
and not to the incumbent {Eje parte Ihdor of Claypok, ISTo, L. 11. 10 Eq. 
574): wliile such moneys may not be employed on rejiaynient to Queen 
Anne’s Bounty or the ixqwiir of the chancel {Eu’ parte Rckur of (trimoldbif, 
1876, 1 Ch. D. 225). 

Although many jiarsonage houses no longer possess glebes, yet, even in 
the present century, Acts liave been passed (see jxfst) for jn-oviding suit- 
able glebe lands for incumbents. For the )>ur]>oses of the Glebe Lands 
Act, 1888, glebe is defined as including any land and lenement forming 
jiart of a benefice ; see also In rr Mauddly 188S, 57 L. 4. Ch. 809. 

The ^’ATCUE of an Incumhent’s Estate in the Gleue. 

The fee-simple in the glebe is said to be in alH:\yance, as a thing existing 
in the remembrance, intendment, and consideration of the law'. Whenever 
a clergyman is instituted and inducted to an ecclesiastic^il living, ho takes 
an estate therein of the nature of a fee-simple qualified (Lyttleton, Tenures, 
646, 647 ; Coke, Inst. 341 «), but this estate he takes only tor the ]mq>OHe 
of protecting the rights of the church and of his successor. So far as he 
may do anything to their prejudice, the law" adjudges liim to take only a life 
estate (see further, article Ecclesiastical CoitrouATiONS). So soon as a 
clerk is inducted and instituted into a living, the freehold estate in the 
glebe of the nftture above mentioned rests at once on Jiini, and will remain 
with him so long as he is incumbent dc facto, that is to say, although he 
has no title to the living, or has done some act for which at canon law he 
is ipso jure deprived thereof ; for until he is removed he remains incumlieiit 
dc facto, and as sucli is liable to do all the burdens and duties of the living, 
and thus in equity must l)e regarded as entitled to the ])rofits {Ilalton v. 
(Jove, 1830, 1 Barn. & Adol. 538). At common law the rights of thtu church 
w'er# considered to be protected hy its temporal and spiritual guardians, the 
patron, and the ordinary. If an incumbent attempted to charge or alientfte 
his glebe — and waste is a form of alienation— the W’as liable to deprivation by 
a constitution of Stephen Langton, Archbishop of Canterbury: Lind. p. 149. 
With their licence precedent or confirmation sulisequent, it, hwever, 
that he could commit waste upon it, or charge and alienate it in 
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sucH a way as to bind his successors ; and it is even said that, although the fee- 
simple is certainly not in them, the patron and ordinary, supposing the former 
to be seised of theiadvowson in fee, acting together during the vacation of 
the benefice could charge the glebe and other revenues of the church in 
such a manner as to bind future incumbents ; but if the bishop himself was 
patron, he could not act without the confirmation of his Dean and Chapter. 

The remedies against an incumbent in respect of waste to his glebe are — 

(1) A writ for I’rohibition at common law ; 

(2) A suit for Waste in the Ecclesiastical Court ; 

(3) An injunction in equity. 

As to (1), however, the Court of Common Pleas in Jcffenon v. Bidiop of 
Durham, 1797, 1 Bos. & Pul. 105, held that it had no power to issue the 
writ against a bishop, at anyrate at the suit of a party who had no 
interest, and this judgment would on many points apply to the case of 
a parochial incumbent. As to (2), Lord Coke states that waste against a 
parson {e.g. felling of trees) is sufficient ground for deprivation ; but such 
a sentence would probably not be passed in the present day, unless the 
waste was of a very serious kind (see Bagg's case, 1616, 13 Jac. l. 11 Co. 
Kep. p. 174). As to (3), an injunction is probably at the present time 
the readiest means of interfering to check the committal of waste. 

Owing to the nature of ecclesiastical estates, and the difficulty of 
preventing waste, and of finding persons sufficiently interested to intervene, 
the Courts have allowed persons who have even a very small interest in the 
matter to bring actions to check waste, and it is not necessary for them to 
have any estate in the glebe. The i)atron is the person who has the 
primary right to sue in the Courts to restrain such waste or alienation ; 
the ordinary may also apply in a })roper case, as where there is collusion 
between the patron and incumbent ; and in case of need, the metropoKtan, 
the Crqwn, and, when they have an interest in the matter, the Ecclesi- 
astical Commissioners may obtain injunctions to prevent waste or aliena- 
tion {Bossy, Adcock, 1868, L. K. 3 C. V, p. 655; Ecclesiastical Commissioners 
v. WodehouHc, [1895] 1 Ch. 552). No action, however, lies against an 
incumbent or his executors at the suit of his successor in respect to waste 
of the glebe (as to this, see further Boss v. Adcock, supra, and article 
Ecclesiastical Ujlapidations). The disabling statutes, as they are called, 
of Elizabeth, namely, 13 Eliz. c. 10, 13 Eliz. c. 20, 14 Eliz. c. 11, make 
all alienation of ecclesiastical property by any ecclesiastical corporations, 
except certain leases (as to which, see articles Ecclesiastical Commissioners 
and Leases, Ecclesiastical), even if made with the proper consents, to be 
null and void. Waste, as has been stated, is alienation, and therefore will be 
restrained under these Acts. (The question as to how far leases given by 
ecclesiastical corporations since these Acts are void, or only voidable, is 
treated in article Leases, Ecclesiastical.) 

In modern times certain further restrictions have been placed* by statute 
on incumbents; but facilities have at the same time been given for the 
working of mines upon or the sub-leasing or mortgage of the glebe, when 
the same can be shown to be for the interests of the living. These statutes 
will be considered under th8 different subdivisions (and see also article 
Leases, ecclesiastical). » 

• Waste. — S ee Waste. 

WouKiNG OF Mines, ETC., ON Glebe Land. 

At^mmon law the incumbent possessed the right to work mines on 
the glebe lands, with the consent of the patron and ordinary. If such' 
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sanction has beesi obtained, it. would appear that he may still work mines 
which were o^ before 1571, the date of the Act 13 Eliz. c. 10. As that 
Act had prohibited all alienation except by way of fertain leases which 
could not apply to the case of a new mine, no mine could be lawfully 
opened or worked on glebe lands, although an iiiciiiiibent might continue 
the working of mines already open, and the living might be endowed with 
lands on which there were open mines which could be worked. If a mine 
is wrongfully opened by an incumbent, this fact will not justify liis 
successor in continuing to work it. 

The Countess of Rutland! s case, 1663, 1 Lev. 107, 1 Sid. 152, tjannot now 
be regarded as authority for the proposition that since tlie restraining 
statutes an incumbent may open a new mine {Bartlett v. Phillips, 1859, 
4 De G. & J. 414, see p. 421; Ecclesiastical Conimissio)iers v. JVodehousr, 
supra; Holden v. Weekes, 1860, 1 John. & H. 278). 

If the patron, who is primarily the proper person, brings an action for 
an injunction to restrain the working of mines, lie cannot have an account 
of the waste already committed for his benefit {Knight v. Mosely (undated), 
Amb. p. 176). It is possible that he might have it for the benefit of the 
living. 

The Ecclesiastical Leasing Acts, 5 & 6 Viet. e. 108, ss. 6. 20, and 21 & 
22 Viet. c. 57, ss. 1, 2, 10, now eirable mines on glebe lands to be opened and 
worked in the manner there prescribed. Tlie first of these two Acts (see 
8. 6) enables ecclesiastical corporations to grant or demise for a term of 
sixty years in possession mines, minerals, (|uarrie8, or beds, with the right 
of opening the same, and the lease shall reserve such rents or royalties 
and contain such terms as the Ecclesiastical Commissioners may approve. 
And no premium or term shall be taken for the lease. Eacli hiase under 
the Act is to be made with the consent of the Ecclesiastical Commissioners, 
and in the case of a parochial incumbent the jjatron, and where the property 
is of customary or copyhold tenure, of the lord of the manor. 

As to the improved value of any benefice and the amounts payable to 
the Ecclesiastical Commissioners under this Act and their application, see 
secs. 10-14. See also articles Ecclesiastical Commissioners; Leases, 
Ecclesiastical. Under the Ecclesiastical Leasings Act, 1858(21&22 Viet, 
c. 87), the mines or minerals belonging to an ecclesiastical corporation may, 
if it shall appear to the Ecclesiastical (JommisBioners to be to the permanent 
advantage of the benefice, be leased in consideration of a premium, or sold 
or exchanged for an equivalent in lands or money, the terms and conditions 
being such as the Commissioners approve, the above-mentioned consents 
having been obtained ; and in the case of an incumbent of a benefice, after 
three months* notice in writing has been given to the bisho]) of the diocese. 
Sec. 2 provides for the payment to the Ecclesiastical (Jommissioners of 
any moneys payable on any premiums on the granting of leases, or on any 
sales, excnailges, or partitions, and of all rents or royalties. The moneys 
received are to be applied in the purchase of lands, which are to be con- 
veyed to the ecclesiastical corporation in question. Sec. 10 {(pv!) provides, 
subject to certain provisions and reservations, for the increased value of the 
benefice being paid to the Commissioners; but this section is not retrospective. 
The*general effect of these Acts, therefore, is that mines on glebe land may 
be leased, worked, and sold ; but only under the directions of the Ecclesi- 
astical Commissioners, who may interfere Jiy injunction to restrain any 
illegal workings. . . 

The law as to opening mines on the glebe will apply equally to jinking 
pits for gravel, or other proceedings of a similar charactei'. 
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Timber and Stone on Glebe Lands. 

Timber and stoifce on glebe land constitute in the eyes of the law a 
j)ernianent fund for the keeping the parsonage house and building in 
repair. 

In the case of KniylU v. Mosely, mpra, L(jrd Hardwicke is reported to 
have said, but there is some doubt as to the accurac*}" of the report, “ Par- 
sons may fell timber or dig stone to repair, and they have been indulged in 
selling such timber when the money has been emjdoyed in repairs.*^ But 
for Lord Hard wickeds general view as to the right of a rector to fell timber, 

Strachy v. Francis, 1741, 2 Atk. 217. In any case the in(‘umbent is only 
entitled to cut timber for the purpose of effecting ])roper and necessary 
repairs for his jmrsonage house, buildings, and premises, and he has no right 
to cut trees or stone for the purpose of making a general fund for repairs, 
and if he does so, an injunction will be granted to restrain him. If, how- 
ever, the stone and timber are distant from the spot when they are 
required, he may sell the timber or stone, and purchase with the proceeds 
of the sale similar materials on the s])ot {Duhc of Marlhoimigh v. SL 
John, 1852, 5 De G. & Sm. 174; Sowerhy v. Fryer, 1869, L. E.^8 Eq. 417). 
In ^werhy v. Fryer the incumbent, who waived his liberty to apply 
under the order as to the proceeds of sale of such of the timber as would 
be applicable for woodwork repairs actually about to be done to the 
parsonage, was permitted to purchase the felled timber as it lay on a 
valuation. 

Under tlie Act 56 Geo. iii, c. 52, an incumbent may, with the consent of 
the patron and the lushoj) of the diocese, apjJy moneys arising from the 
sale of timber cut and sold from his glebe lands for or towards equality of 
exchange, or for or towards the purchase ])rice of house or lands under 
that Act authorised to be taken in exchange or purchased for a parsonage 
house or glebe lands under that Act. Timber on glebe land may, it would 
appear, under the Land Tax liedemption Act (42 Geo. iii. c. 116), be cut 
down under an order of the Chancery Division for the redemption of the 
land tax. See sec. 20 of the Tithe Act (5 & 6 Viet. c. 54). 

Fences on Glebe Lands. 

The law as to buildings applies to fences (see article Ecclesiastical 
Dilapidations). 


Miscultivation of Glebe Lands. 

Miscultivation of glebe land is clearly not a dilaj)idation for which an 
incumbent who has resigned, or the executors of a deceased incumbent, are 
liable at the suit of hjs successor {Bard v. Bclph, IS^U), 4 Barii.<f& Adol. 826) ; 
but there seems no reason on principle why a course of husbandry that is 
damaging the reversion should not be stayed by an injunction or pro- 
hibition. 


Mortgages of Glebe. 

Not jnly is a parson iiifable to mortgage his benefice, including the 
glebe, as against his successors. His right to mortgage his ow’ii estate in it 
is also under restrictions. 

The Act Id Eliz. c. 20 pro^^des “ that all charging of any benefice with 
cure thereafter, with any pension or witli any profit out of the same to lie 
yielded^and taken, thereafter to r)e made, other than rents to be* received 
upon leases thereafter to be made according to the meaning of that Act^ 
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should be utterly void.” This Act was repealed bv 43 Geo. ill. c. 84 ; but 
43 Geo. III. c. 84 was repealed by 57 Geo. iii. c. 99, which was itself replied 
by 1 & 2 Viet. c. 106, itself repealed by 37 & 38 Victi c. 96, and this i)art 
of the Act is still in force. It was, however, not law during the interval 
between the Acts 43 Geo. iii. c. 84, and 57 Geo. iii. c. 99, and tliei-efore a 
charge on glebe lands made during that period is good {ffaivlim \. 
Oathcrcole, 1854, 6 De G., M. & G. 1, see i»p. 20, 21); Init if made at any 
time when the Act 13 Eliz. c. 20 was in force is void ; nor under that Act 
can any charge be created for indirection. Therefore a warrant of attorney 
given by an incumbent, of which the express object is that the creditor 
may obtain a sequestration of the benefice, will be void uiuler tlie Act ; 
it will be valid, if the intention to affect the living does not appear on the 
face of it or on any collateral instrument, which is in ellect incorporated 
in it by reference. (On this question further, see Davidson s Conreymichuj, 
vol. ii. pp. 25, 26, and cases there cited ; and article Moktgaoe.) 

It remains to consider the mortgages which, under modern statutes, 
incumbents, or their ordinaries on their behalf, may legally execute in the 
interest of their benefices. The connection lietween tlie residence house 
of the incumbent and the glebe has already been explained. The Acts 
17 Geo. 111. c. 53; 21 Geo. Iii. c. 66; 1 & 2 Viet. c. 2.3 (Gilbert Acts); 
1 & 2 Viet. c. 106 (Pluralities Act) ; and 28 & 29 Viet, c, 69, authorise tlie 
mortgage of the glebe for the purpose of building or repairing the residence 
house on the living. 

The Act 17 Geo. iii. c. 53, s. 1, authorises tlie parson, vicar, or other 
incumbent of any ecclesiastical living, jiarochial benefice, chai>elry, or ]>er- 
]>etual curacy, whereon there is no house of halatation, or such house is 
i»econie so ruinous or decayed, or is so mean that one year's net income of 
the benefice will not suffice to build or repair the same, afU^r laying an 
estimate of the work projiosed to be done, verified upon oath, before the 
}»atron and ordinary, and having obtained their consent, to borrow a sum of 
money not exceeding two years’ net income, and to mortgage the glebe 
tithe rents and other profits of the living to the person advancing the 
money. Under sec. 2 every mortgagee must execute u counterpart of the 
mortgage to be kept by the incumbent, and the deed must be registered in the 
office of the bishop or other ordinary; but undei* the l*luralities Act 1 & 2 
V’^ict. c. 108, s. 26, the registration must always be in the office of the bishop 
of the diocese. Under sec. 4 the money shall be paid to such persons as 
the patron and ordinary and incuml)ent shall a])point, who shall contract, 
inspect, and pay for the buildings (s. 66 of the Pluralities Act, which 
generally repeats this section, substitutes the lashop for the incumbent, 
patron, and ordinary). See also secs. 5 and 8, which last section jjermits 
the ordinary •of any living exceeding in value £100 a year, where the 
incumbent shall not reside in the parish twenty weeks within any year, 
under cerCaiA circumstances to put the Act in execution, in the way in 
which the incumbent is authorised to do. 

An incumbent may advance his own money on mortgage under this 
A(it {Boyd V. Barker, 1859, 5 Jur. N. S. 2:54), but a bishop may not (Gremlaw 
V. Kiny, 1840, 3 Beav. 49 ; 4 Jur. 622). Monfey may be borrowed on mort- 
gagee under the Act for the purpose of building additional room to a 
residence house {Boyd v. Barker, siijyra). The Act 1 & 2 Viet. c. 2.5 pso- 
vides -(s, 1) that incumbents may borrow foj the purposes of the Gilbert 
Acts of Geo, III,, and for buying a site for a house, a sum not exceeding thiee 
years’ net income of the benefice, and fnay mortgage the glelw, ate., for 
thirty-five years, to secure the money so Ixmvwed. 
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The Parsonages Houses Act, 28 & 29 Viet. c. 69, s. 1, provides that the 
incumbent of any benefice, according to the provisions, and with the 
consents required iiii^jhe Gilbert Acts, may, for the purposes mentioned in 
those Acts, or for the purposes of the Act 5 Geo. iii. c. 147, or for the pur- 
pose of buying a site for a residence house, or of purchasing any lands or 
hereditaments not exceeding twelve acres contiguous to or desirable to be 
used or occupied witli the parsonage house or glebe belonging to such 
benefice, or for the purpose of building any necessary offices, stables, out- 
buildings, or fences, or for the purpose of repairing the chancel, mortgage 
the glebe, etc., for the term of twenty-five years, for a sum not exceeding 
three years’ net income of the value of the living, the sum so borrowed 
being repayable in thirty instalments. 

Under the Pluralities Act (1 & 2 Viet. c. 106, s. 62), a bishop may, on 
the avoidance of a benefice not having a fit house of residence, raise money 
by a mortgage of the glebe. All mortgages made under these Acts are 
binding on present and future incumbents, and mortgage deeds thereunder 
must be made in the forms provided by the Acts. 

Benefices augmented under 3 & 4 Viet. c. 113 may not be mortgaged 
for the purpose of purchasing, building, or improving houses of residence 
without the consent of the Ecclesiastical Commissioners. As to the power 
of incumbents to mortgage to the governors of Queen Anne’s Bounty, see 
34 & 35 Viet. c. 43 ; 35 & 36 Viet. c. 76 ; and article Queen Anne’s 
Bounty. 

Sales, Puhchases, Exchanges, and Gifts of Glebe Lands. 

The joint effect of the Statutes of Mortmain and the Elizabethan 
restraining Acts was that no incumbent could legally sell, purchase, 
exchange, or take by way of benefaction, glebe land. To do any of 
those things was, in the opinion of the best authorities, illegal, except by 
private Act of Parliament (see Titrt1ier*s case, 1598, s. 40, Eliz. Noy, 5). 

In modern times this caused great inconvenience to incumbents. Glebe 
lands were often at a great distance from the parsonage house. The glebe 
was also in many instances dispersed in small parcels over common or open 
fields, which under leases renewable on payment of a fine made centuries 
ago, with the sanction of the patron and ordinary, had been let to large 
landowners. Those patches of glebe became in course of time indistinguish- 
able from other lands, and great difficulties arose when the Ecclesiastical 
Commissioners, in whom the episcopal estates were vested, refused to 
renew the leases, and it became necessary to distinguish the lands. For 
these reasons Acts were passed to enable the glebe lands to be sold and 
exchanged in certain cases, and the proceeds to be employed in building 
or repairing parsonage houses, and for similar purposes. More recently, 
owing to agricultural depression, the Legislature has intervened so as to 
give incumbents power to dispose of the glebe for the advtot!age of the 
benefice. 

The first Acts passed on the subject (1 Geo. i. st. 2, and 17 Geo. ill. 
c. 53) (the first Gilbert Act) were of a tentative character, the first 
applyin^p only to livings and augmented by Queen Anne’s Bounty, while 
the second permits the ordinary and patron to purchase a house withf two 
acres of land for the incumbent, and to pay the price by the sale or 
exchange of part of the glebe.^ 

The Exchange of Parsonages and Glebe Land Act (55 Geo. iii. c. 147) as 
amen(J®d by the Act 6 Geo. iv. c. 8, s. 2, gives power (s. 1) to the incumbent 
for the time being of any ecclesiastical benefice, perpetual curacy, or parochial 
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chapelry, by indented and registered as therein provided, with the con- 
sent of the patron and bishop of the diocese wherein the same is loc^illy 
situate, to exchange the parsonage house and glebe lands for any houses and 
lands either within the local limits of the beiiehce or not, so as that the same be 
situate conveniently for actual residence and be of greater value or more 
conveniently situated than the premises given in exchange, and being of 
freehold tenure or copyhold tenure ; provided that in the last-mentioned 
case no exchange be made without the consent of the lord of the 
manor of which the copyholds to be taken are holden. No incumbent 
is to be evicted from any lands taken in exchange by persons liaviiig a 
prior title ; but the remedy of aggrieved parties shall lie against the lands 
given in exchange. Sec. 4 gives power to an incumbent to whose benefice, 
perpetual curacy, or parochial chapelry there is a manor appurtenant, with 
the consent of the patron and bisliop, to annex copyhold lands 
thereof to the benefice as glebe lands. (As to s. 5 of this Act, 
see article Eectouy.) Sec. 6 gives power to the incumbents not possessed 
of glebe land exceeding five statute acres to purchase land not 
exceeding in the whole twenty acres, and situate conveniently for a 
residence, garden, glebe, etc., to be annexed to the benefice as glebe land, and 
land of copyhold tenure so purchased is to l)e held as freehold. Three 
months* notice is to be given before making such purchase or exchange, by 
three newspaper advertisements, and by a notice in writing affixed on the 
iloor of the church or chapel of the iSenefice (see s. 14, and 6 Geo. iv. 


c. 8, s, 3). . . 1 

By sec. 15 maps and valuations are to be made of tlie premises proposed 
to be given and taken in exchange or purchased, and the bishop (s. 16) on 
the receipt of such map is to issue a commission of incpiiry, \yhi('h shall 
(tertify as to the propriety of the exchange or purchase before it is eflected. 
Sec. 17 enables guardians to act for patrons in cascj of minority, lor which 
similar provisions are also made in the later Acts for lunacy or coverture. 
By sec. 19 all deeds and instruments to be made in pursuance sliall be 
deposited in the diocesan registry and produced for inspection when 
required. The Houses for Beiieficed Clergy Act, 1838' (1 2 Viet. c. -0, 

and see 1 & 2 Viet. c. 29), s. 27, amending 17 Geo. III. c. o3, s. 2/,em- 
j>owers the incumbent, with the consent of the patron, ordinary, and arch- 
bishop of the province, to sell the parsonage house (if inconvenientlj 
situated, or for other special reasons “with any land contiguous thereto not 
exceeding twelve acres **). The pm*chase moneys (ss. 8 and 9) are to be 
paid to the governors of Queen Anne’s Bounty, and employed in the pui - 
chase of a house or site with land contiguous not exceeding twelve acres. 
(As to consent of patron, see ss. 10 and 12.) Sec. 6 enables old parsonage 
houses to be converted into farm buildings for the teng-nts of the glelie. 

Under 1 & 2 Viet. c. 106 a bishop may purchase a house and land lor a 
benefice undA* £100 a year. (As to this statute, see ante, Moutgages o^ 
Glebe ; see also article Eectory.) Buildings and lands purchased undei 
til is Act are to be conveyed to the patron in trust for the iiicunibent. 

By the Church Building Act, 1839 (2 & 3 Viet. c. 49), s. 15, 
of sale given to incumbents by 1 & 2 Viet. c. 1^6 are extended so PP J 
to lands and hereditaments which in consequence of a purchase, a o in^ , 
benefaction, or exchange, or otherwise, have been appropnated 
to a benefice, with the concurrence of the governors rf Queen 
(see also s. 17, and articles Queen Anne's Bounty ; ®*^t.TOKY ; 

The Tithe Act, 1842 (5 & 6 Viet. c. 54), s. 5 provides that the Com 
missioners, whose powers are now exercised by the Board of Agncultu , 
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shall for the purpose of defining and settling the glebe lands of any benefice 
on the application of the landowners claiming title to such glebe or being 
in possession thereof have the same powers which they have for ascertaining, 
drawing, and defining the boundaries of the lands of any landowners on their 
application ; and also upon like application of any spiritual person shall have 
power to exchange the glebe lands or any part thereof for other lands 
within the same or any adjoining parish or otherwise conveniently situated, 
with the consent of the ordinary and patron of tlie benefice and the land- 
owners claiming title to the lapd to be exchanged for the glebe, and in such 
case shall make an award as in the Act jjrovided setting forth the contents, 
description, and boundary of the glebe lands as finally settled by them, and 
of the lands to the several parties to whom lands are awarded, and shall 
operate as a conveyance to the parties to whom the same is awarded, and 
shall be holden upon like uses and trusts as the land awarded as glebe was 
formerly holden on (see Jaeomh v. Turmr, [1892] 1 Q. B. 47). Sec. 22 of 
the Tithe Act, 1846 (9 & 10 Viet. c. 73), provides that the section last cited 
shall authorise and be deemed to have authorised the exchange of glebe 
lands for such other lands, although at tlie time no commutation of tithes 
was or is pending. See also Tithe Commutation Act, 1860 (23 & 24 Viet, 
c. 93, s. 4). (As to the statutory power of giving tithes for land, see article 
Tithes.) 

Further facilities for the sale of glebe lands were given to the incumbents 
benefices by the Glebe Ijands Act, 1888 (51 & 52 Viet. c. 20). Sec. 3 of 
that Act authorised the Commissioners on an application made to them by 
the incumbent (as provided in s. 2) if they are satisfied that the prescribed 
notice has been given to the i)atr(»n and bisho]) of the diocese, and that no 
objection has been made by either of them, or if made ought not to prevent 
the sale (and see subs. 2), and that the sale will be for the permanent 
benefit of the benefice, to approve the sale subject to the provisions of the 
Act, and the incumbent with such consent may sell the land ; but no sale 
of the land occupied by the parsonage house, garden, etc., or which seems to 
the Commissioners necessary for the convenient enjoyment of the house, 
shall be approved. The purchase money (s. 4) shall l)e paid to the Com- 
missioners, whose discharge shall be sufficient, and the money shall be 
applied in defraying the expenses incident on the sale, and the residue 
invested in one of the following modes, to be selected by the incum- 
bent : — 

(а) In purchase of certain authorised securities (see subs. 2 (a)) ; 

(б) In redemption of land tax, chief rent, or quit rent charged on the 
unsold part of tlie glebe, that the same may merge in the glebe ; 

(c) In the purchase of suitable land adjacent to the parsonage 
house. ^ ' • 

Investments under this section are to be held by the Ecclesiastical Com- 
missioners on the same trusts as the land was held on. Land pife’cnased with 
money arising from a sale under the Act is to be conveyed to the incumbent 
and held by him as part of the glebe of his benefice. 

Sec. 5 provides that where the purchase money is or is likely to be 
diminishgd by dilapidations which the incumbent is liable to make good, 
the same is to be recouped to the benefice by payment by the incumbefit of 
the sum, or by the application of the purchase money towards recouping it. 
The Commissioners are not empowered Uy approve the sale of land subject to 
a lease created for a term exceedyig twenty-one years, where by reason of 
the teiiiiis on which the land is let the incumbent is not in possession of * the 
full rents and profits, or where there are mines and minerals which may. 
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become of considerable value. See. 0 (subs. 1) makes provision when any 
glebe land sold is subject to any mortage or debt, for the same to attach to 
the purchase money and any securities or land in whifli it is invested, and 
not to the land sold. Subsec. 2 provides for notice to be given to mortgagors 
or creditors, and enables the Commissioners to safeguard their rights. Sec. 7 
makes a similar provision when any glebe land sold under the Act or any 
part of the endowment of the tenefice to which it belongs is subject to a 
permanent annual charge in favour of the incumbent of any other benelice. 
Sec. 8 (subs. 1) provides that where such an offer is practicable without 
diminishing the value of the land, the Commissioners shall liefore giving 
their approval to a sale recpiire as a condition that the land or some portion 
thereof be ottered in sale to tlie sauitaryjiuthority of a sanitary district for 
the purpose of the Allotments Act, 188/, and (subs. 2) re([uire notice of 
the proposed sale to be given to the jm-ishioners. Subsec. 4 provides that 
the provisions of the Settled Land Act, 1 882, apply to a sale by an incum- 
bent under this Act. (As to consents by patrons, the Act incorporates in 
its schedule secs. 126, 127 of 1 & 2 Viet. c. 106 ; see also s. 10. As to sec. 11, 
wliich provides for leases, see article Leases, Kcclesiastical.) 

Under tlie Pluralities Act, 18:58 (1 & 2 Viet. c. 106), in the case of a 
union of benefices under sec. 16, sec. 17 provides that in cei*tain (*ases where 
the income of the united benefice is larger than is sutticient for the support 
of the incumbent of tlie new benefice, glebe lands may be excejited out of 
the united benefice and given in exchange for lands situate in any poor 
lKUiefi(.*.e in the diocese, and the lands taken in exchange shall be conveyed 
to augment such poor lienefice (see also ss. 18, 19). 8oc. 2:5 of tlie same 
Act provides that under an Order in Council for the disunion of benefices a 
IMirtion of glebe lands may, on the recommendation of the archbishop, with 
the sanction of the patron or patrons, l»e assigned to each of the dissevered 
benefices. 

With regard to voluntary benefactions of land for glebes, sec. 4 of 2 & 11 
Anne, c. 20 permits lands and goods to be given to Queen Anno/s Bounty 
by deed enrolled or will. 

Sec. 17 Geo. III. c. :13 ]icrmits ecclesiastical corporations being lords of 
manors, which contain any waste lauds, parcel of the demesne lands of the 
manor convenient for the purposes of the Act, to grant them in perpetuity 
for such purposes. 

Sec. 1 of the Act 43 Geo. iii. c. 48 enables j)erson8 by deed enrolled 
or will to give lands not exceeding five acres in extent, and goods and 
chattels not exceeding £500 for providing churclies and chapels where 
the litiurgy and rites of the churcli are observed, with glebes. By sec. 2 
no person may make more than one such gift ; as to which, see Sinnitt v. 
Hvrlcri, 1872,*L. R 7 Cli. 232 ; Champney v. Davy, 1879, 27 W. K. 390; 
In re Hendry, 1889, W. E. p. 93 ; see also In re liandell, snjnHt). 

By sec. ^3 fto glebe of upwards of fifty acres may be augmenteil by more 
than one acre. As to plots of land, see sec. 4. Under the Gifts for Chundies 
Act, 1811 (51 Geo. ill. c. 115), any person having the fee-simple of any 
manor may grant five acres of waste for glcbg, discharged of all right of 
common ; but this section does not enable grants to be made so as ko over- 
ride public and customary rights other than rights of coiiimon and manorial 
rights of a like nature (Forbes v. Ecclesiastical Coinrnissioi’t^TS for EnglwnR, 
18/2, L. R 15 Eq. 51). Under the Church Building Act, 1818 (58 Geo. ill. 
. . '1 , . , . Church 

29»Vict. 
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Leases of Glebe Lands. — See article Leases, Ecclesiastical. 

Tithi: on Glebe Land. — See article Tithes. 
Miscellaneous. 

A rent-charge miglit, under the General Land Drainage Act (12 & 13 
Viet. c. 1, s. 1), be made by an incumbent of glebe lands for drainage and 
improvements, and a sale of glebe land might be ordered to satisfy the 
charge {Ex parte Rector of Kirhsmeaton, 1882, 20 Ch. D. 203; Scottish 
Widows' Fund v. Craig, 1882, 20 Ch. D. 208). But at present under the 
Improvement of l^and (Ecclesiastical Benefices) Act, the Ecclesiastical 
Commissioners are not to sanction for the future the charging of any 
ecclesiastical lands for improvements without the consent of the bishop and 
patron. As to the land tax in respect to glebe lands, see article Land 
Tax. 

Under 1 & 2 Viet. c. 110, s. 13, a registered judgment operates as a 
charge on lands, tenements, rectories, advowsons, tithes, rents, and heredi- 
taments (on this point further, see Dart, Vendors and Purchasers, 6th ed., 
ch. xi. a. 2). 

Eight to the Emblements of Glebe. 

With regard to vegetable products known as emblements, it appears 
that at common law the executors of a deceased incumbent are entitled to 
emblements, but that an incumbent w’ho resigns or is deprived is not so 
entitled (Williams on Executors, 9th ed., p. 630 ; Bidwer v. Bulwer, 1819, 2 
Barn. & Aid. p. 470 ; 21 E. E. 358). The right in the case of a deceased 
incumbent is further established by the Act 28 Hen. vili. c. 11, s. 4 (note — 
this section of the Act remains on the statute-book, though the contrary 
is stated), which provides that if an incumbent happens to die and before 
his death hath caused any of his glebe lands to be manured and sown at 
his proper cost and charge with any corn and grain, he may make and 
declare his testament of all the profits of the corn growing upon the glebe 
land. As to the rights of lessees of incumbents who have died or retired, 
see Leases, Ecclesiastical. 

[Authorities, — Lindwood, Prov, ; Gibs. Cod, ; Watson, Clergyman's Law ; 
Digges, Parson's Coumellor ; Phillimore, Ecel, Laio, 2nd ed. ; Cripps, Law of 
Church and Clergy \ Stubbs, Constitutional History of Englarul,\(A,i, ; Leach, 
Tithe Acts, 6th ed. ; Coote on Mortgages, edited by Bobbins ; Dart, Vendors 
and Purchasers of Beal Estate ; Williams on Executors, 9th ed.] 


Goa.t> — Goatfi^are not commonable animals, although* a right to put 
them on common and waste lands may be acquired by long user (Williams, 
Bights of Common,^, 16S), * * 

By sec. 301 and schedule 13 of the Merchant Shipping Act, 1894, which 
deal, inter alia, with the number of animals that may be carried in 
emi^nt ships, it is provide^ that four female goats shall be equivalent to 
and maf', subject to the same conditions, be carried in lieu of, one head of 
large cattle. No male goats can be carried in such ships. * 


Godparent (Godfather, Godmother, Godson, Goddaughter, God- 
child^ Sponsor). — The office or godparent or sponsor for childre^ at 
baptism dates from the early days of the primitive Church. 
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A constitution of St. Edmund, Archbishop of Canterbury, 1230, provides 
that there shall be three sponsors and no more at the baptism of a child 
viz. two men and one woman at the baptism of a mile, and two women’ 
and one man at the baptism of a female infant (Gibs. Cod. i. p. 363) ; and the 
rubric in the Prayer-Book is that there shall be for every male child to be 
baptized two godfathers and one godmother; and for every female, one 
godfather and two godmothers. 

Canon 29 of the Canons of 1603 provides, “No parent shall be admitted 
to answer as godfather for his own child, nor any godfather or gotlmother 
shall be suffered to make any other answer or speech than by the book of 
common prayer is prescribed in that behalf ; neither shall any pei-son be 
admitted godfather or godmother to any child at christening or confirma- 
tion, before the said person so undertaking hath received the Holy 
Communion.” The Convocation of the province of Canterbury in 1865 
under royal licence framed a canon which repealed Canon 29 as to the jwrt 
prohibiting parents from being godparents to their own children. This 
canon, however, did not receive royal sanction, nor has any such canon 
been passed by the Convocation of the province of York. The third rubric 
after the Catechism provides, “and everyone shall have a godfather or 
godmother as a witness of their confirmation.” 

A certain legal status is conceded to godparents with reference to the 
religious education of children in poor-law, industrial, and reformatory 
schools. Under the Poor Law Amendment Act, 1866 (29 & 30 Viet. e. 
113, s. 14), the godparent of any child not belonging to the Established 
('hurch relieved in a workhouse or in a district school, may, in case there 
should be no parent, step-parent, nearest adult relative, or ne.\t-of-kin, 
apply to the Local Government Board for the removal of the child to a 
school of the religion to which the child may be proved to belong (op. 
Poor Law Amendment Act, 1868, 31 & 32 Viet. c. 122, s. 23). Under the 
Reformatory Schools Act, 1866 (29 & 30 Viet. c. 117, s. 16), the godparent 
<ir nearest adult relative, if there is no parent, step-parent, or guardian, of 
any youthful offender may apply to the Court, justices, or visiting justices, 
as the case may be (see Eeformatoky), for the removal of the offender to a 
certified reformatory school of the offender’s own religious persuasion ; 
provided (1) that such application be made either before the offender 
has been sent to a certified reformatory school, or .within thirty days 
of his arrival at such a school; (2) that the applicant show that tlie 
managers of the school named by him are willing to receive the 
offender. The like provision is made mutatis mutandis, in the case of 
industrial schools by the Industrial Schools Act, 1866 (29 & 30 Viet. c. 
118, s. 20). 

In Standir^ v. Bowring, 1885, 31 Ch. D. 282, it wajj held, on the evid- 
ence, that a transfer by a .lady of a sum of Consols into the joint names of 
herself an^ Her godson was intended to give him the beneficial interest 
therein after her death, and that he was therefore not a trustee for her 
nor bound to retransfer the Consols to her. 

yAvihoritiM. — Bingham, Ardiguities of tl^e ChTistian Church', Gibs. Cod . ; 
Phillimore, Eeel. Law, 2nd ed. ; Snell EqyMyi\ • 


God’s Aero. — The ancient name of a^shurchyard, and indicating its 
sacred character (as to which, see FEANKi^oiGN). The word was in ^ 
until the seventeenth century, and has now been again revived. • See 
article Chubchyaed, 
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Cold . — See generally Coin, British, Foreign, and Colonial. The 
Bank of England is required to buy all gold bullion bffered in exchange 
for its notes, at theCprice of £3, 17s. 9d. per ounce of standard gold. See 
further, Assay. Cold is legal tender for any amount (Coinage Act, 1870 
(33 & 34 Viet. c. 10), s. 4). As to carriage of gold, see Carrier, voL ii. at 
p. 388, and Limitation of Liability. As to duty on gold plate, see 
Toutuj V. Cook, 1877, 47 L. J. M. C. 28, and Excise; see also Plate. 


Cold COASt- — A portion of the western coast of Africa, now 
forming a separate British colony. The Governor is assisted by an 
Executive Council ; the Legislative Council consists of the members of the 
Executive Council, together with the Chief Justice and three unofficial 
members. The Legislature is empowered to regulate by Ordinance all such 
powers as Her Majesty may enjoy in the protected territories, and has 
used this power to put an end to slavery. The law of the colony is 
the common law, the doctrines of equity, and the statutes of general 
application in force in England on the 24th July 1874, as modified by the 
Ordinances passed since that date. The criminal law was codified in 1892. 
There is an appeal from the Supreme Court to the Queen in Council ; from 
the Courts of the territories an appeal lies to the Supreme Court, and 
thence to the Queen in Council (Orders in Coun(iil of 23rd October 1877 
and 29th December 1887 ; and see Privy Council). Of tlie native tribes 
the Fanti and the Ashanti are the most important. 

{^Authorities, — See the Ordinances, especially the Supreme Court 
Ordinance of 1876, and Smalman Smith, Iridex to Gold Coast and Lac/os 
Ordinances, See also J. M. Sarbah, Fanti Customary Law.l 


Gold Mines.— See Boyal Mines. 


Good Behaviour.— See Eecoonisanck. 


Good Cause f ie, for depriving a successful plaintifi* of his costs. 
See Costs, vol. iii. p. 475, and Stroud, Jtid, Diet,, s,v. “ Good Cause.*’ 


Good Consideration. — On the meaning of this phrase in the 
statutes of Elizabeth for the protection of creditors (13 Eliz. c. 6) and of 
purchasers (27 Eliz.^^c. 4), see Fraudulent Conveyances ; Settlements. 


Good Faith.— It maybe stated generally that the words "good 
faith ” have no technical legal signification, but are to be taken in their 
ordinary acceptation, and mean simply honesty in belief, purpose, or 
conduct Cp. Butcher v. StSid, 1875, L. E. 7 H. L. 839 ; In re Avery, 1887, 
36 Ch. D. 307 ; Ex parte Watson, 1888, 21 Q. B. D. 301 ; and Tatam v. 
Sasler, 1889, 23 Q. B. D. 345. See also Stroud, Jud, Diet, s,v, " Good Faith.” 


Good Friday — The day*on which is commemorated the Crucifixion 
of our Lord. This, has since the earliest ages of the Churoh been observed 
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ou the Friday inimedktely precede ^ter Day, and has been kept as a 
day of fasting and humiliation. No direction as to fasting on it is contained 
in the Book of Common Prayer, except the general onl ordering a fast on 
all Fridays except Christmas Day ; but proper lessons are appointed for it, 
with three proper collects, epistle, and gospel. It is excluded in the 
computation of time under the Municipal Corporations Act, 1882 (45 & 46 
Viet. c. 50, s. 230) ; and the other provisions with regard to it in the 
statute-book and the K. S. C. are identical with those for Chkistmas Day 
except that, occurring always in a close time for game, it is not 
expressly mentioned in 1 & 2 Will. iv. c. 32. 

Good Friday is a Bank Holiday: a hoh-Bcsinkss Day withhi 
tlie meaning of the Bills of Exchange Act (see also Bills of Exc'JIAnoe, 
vol. ii. at p. 97). The Easter vacation comineiices on Good Friday 
(K. S. C., Order 63, r. 4), and the offices of the Supreme Court are 

closed on Good Friday (ihuL r. 6) ; and so witli those of the County 

Courts (C. C. Rules, 1889, Order 1, r. 3). As to the relation of Good 

Friday to the computation of time in regard to tlic service of legal 

process, etc., see Time. See further, the JMunicipal (^^orptrrations Act, 
1882, 8. 230 ; the Bankruptcy Act, 1883, s. 141 (1) ; the Patents Act, 1883, 
s. 98 ; and the Patent Rules, 1890, r. 7 ; also the Local Government 
Act, 1894, 8. 73. Houses where intoxicating liquor is sold are closed on 
Good Friday as on Sunday (Licensing Act, 1874, s. 3). See as to the 
construction of this last provision, Paterson's LIvMmimj Aefs, llth ed., by 
Mackenzie, p. 166. 


Goods ; Goods and Chattels.— See Wills. 


Goods Barg's! nod and Sold. — This was the description 
applied to the old form of indebitatus count in a declaration for recovering 
the price of goods sold, but not delivered (see Count in Declauation ; 
Assumpsit ; Debt). This count was applicable where upon a sale of goods 
the property had passed to the purchaser, and the contract liad Ijcen 
completed in all respects except delivery, and tlie delivery was not a part 
of the consideration for the price, or a condition precedent to its ijayment 
(Bullen and Leake's Pircedents of Pleadiwjs, 3rd ed., p. 39). A claim for 
money payable by the defendant to the idaintilf for the pidce of goods 
bargained and sold may in similar cases be specially indorsed under the 
R. S. C., 1883, Order 3, r. 6, so as to entitle the plaintiff to apply for final 
judgment under Order 14, r. 1 (see for a form of such claim, Bullen and 
Leake's Precedmits of PleadiTigs, 5th ed., p. 317 ; Allen’i^ Formsy ]). 64). As 
to when the property in the goods passes to the purchaser, sec secs. 16-20 of 
the Sale of Gdbds Act, 1893 (56 & 57 Viet. c. 71). Where a writ is merely 
generally indorsed for the price of goods, the plaintiff may under sucli 
indorsement claim either in respect of goods sold and delivered, or of goods 
bargained and sold (see R. S. C., 1883, App. A. Part III. s. 2). See further, 
Sale of Goods. * • 


Goods Sold and Delivered. — action lies for the price of 
goods sold and delivered where the property in the goods has passed from 
the vendor to the purchaser, and the goofls have been delivered, ani the 
price is actually due and payable at the time of action brought (see Sale 

VOL. VI. ® 
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OF Goods ; Sullen and Leake's Precedents of Pleadings^ 5th ed., p. 314). As 
to when the property in the goods passes from the vendor to the purchaser, 
see secs. 16-20 of feie Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), and 
Sale of Goods. A count for money payable by the defendant to the 
plaintiff for goods sold and delivered by the plaintiff to the defendant was 
one of the forms of common indelntatus counts used in a declaration prior 
to the passing of the Judicature Acts (see Sullen and Leake's Precederds of 
PUotdingSy 3rd ed., p. 38). A claim for the price of goods sold and delivered 
may now be specially indorsed on a writ of summons so as to entitle the 
plaintiff to apply for judgment under Order 14, r. 1 (see a form of such 
claim, R. S. C., 1883, App. C. s. 4, No. 1). See further. Sale of Goods. 


Goods, Wares, and Merchandises. — See Growing 
Crops; Sale of Goods. 


Goodwill. — Tlie chief difficulty a lawyer has to encounter in con- 
sidering the law of goodwill is to lind out the exact meaning of the 
term. There are few who do not understand what it is intended to 
convey, and there is seldom any difficulty in stating in any concrete case 
what is covered by a conveyance of the goodwill of a business. Wlien, 
however, an abstract definition is attem]>ted, the difficulty arises. It is 
submitted that an abstract definition is all but impossible, and that the 
word “goodwill" bears no more precise a signification in law than does the 
term “ business," “ concern," and many others tliat could be named. When 
the lawyer has to consider the meaning of the term, lie must take into con- 
sideration the class of business being dealt with in each particular instance. 
If this be the right view, the definitions (or rather descriptions) to be found 
in various judgments are all reconcilable. In Crutwcll v. Lyc, 1810, 17 Ves. 
335, Lord Eldon said that goodwill is notliing more than the jirobability 
that the old customers will resort to the old jdace ; the trade, tlie goodwill 
of which was in ciuestion in that case, was the trade of a waggoner, 
in the habit of carrying goods from one place to another, the value of the 
goodwill of which depended on the probability that those in the neighbour- 
hood desiring to have parcels carried would in future go to the spot where 
in the past they knew that a waggoner was in the habit of taking parcels 
and starting. Later, in Ghurion v. Douglas, 1859, 28 I.. J. Ch. 841, Wood, 
V.C., said that Lord Eldon did not mean to confine the rights summed up 
in the term “ goodwill " to the advantage of occupying jiremises to which 
customers were in the habit of going, and he then proceeds to give his own 
definition, namely, ‘^Goodwill, I apiireheiid, must mean everj^ad vantage . . . 
that has been acquired by the old firm by carrying on its business, every- 
thing connected with the premises, and the name of the firm,ifri(i everything 
connected with or carrying with it the benefit of the business." The Vice- 
Chancellor had before him, when he made these remarks, a litigation arising 
out of an alleged improper competition with a Bradford wholesale stuff 
merchant's business. In an earlier case — England v. Downes, 1844, 6 Beav. 
269 — ^goodwill was treated as a probability that persons would return to a 
dfertain house of business in consequence of the way in which the business 
had been conducted in the past. In Oimsi v. Cooper & Co,, 1880," 14 Ch. 
D. at p. 599, Sir George Jessel Ijfeated the goodwill of a stone merchant's 
business as being the personal connection with buyers and sellers and the 
market generally ; the same judge said that the goodwill of a public-house 



GOODWILL 


83 


consisted of the habit of customers resorting to the plac^e (Stuart v. GUtd^ 
don£, 1879, 10 Ch. D. at p. 658; Ex parte Punnett, 1880, 16 Ch. D. 226); 
whilst he all but denied the possibility that an EaUt India commission 
merchant could have a goodwill attached to his business (Stmirt v. Olad- 
done, mpra). It has been doubted whether there can be any “ goodwill " 
to the business of a professional man, but there seems no reason why its 
existence shoiild be in every case denied, though in many instances its value 
must be small. In Auden y. Boys, 1858, 27 L. J. Ch. 714, Lord Cranworth 
thought the term “goodwill** wholly inapplicable to the business of a 
solicitor ; but it is submitted that liis Lordship directed his attention too 
closely to that variety of goodwill often 8})oken of as “ local goodwill ” ; if 
for “goodwill** the paraphrase “connection *’ be used, this seems clear. In 
fact considerable sums are paid for the right to continue a solicitor's business, 
the lease of the offices, the papers in pending matters, and the introduction 
to clients being the outward sign of what, if not strictly gootlwill, is some- 
thing singularly like it. In Jtfay v. Thomson, 1882, 20 Ch. I). 705, 718, 
Sir George Jessel had to consider the sale of a medical practice, and said 
that when w’c talk of the sale of a non-di8]>en8ing medical ])ractice 
we are really talking of the sale of the introduction to the }>aticnts, 
and the length, the character, and the duration of the introduction are 
everything. 

'File various statements in the cases above (pioted show that the term 
“goodwill** varies with the class of business in connection with which it is 
used. It may mean the right to Ciirry on the trade in a fixed locality, as in 
the case of a ])ublic-house business, or the business of a. carrier plying from 
one fixed terminus to another {Ex jmrtePinmvtt, snpra ; CnUwell v. Lye, mpra): 
it may be the right to rejiresent oneself as the owner of a business whicli 
lias a rei)utation independently of the exact place where it is carried on 
(Churton v. Douglas, supra; Trego v. Hunt, infra): it may be personal 
connection arising from knowledge of a ]»articular market (Gincsi \\ 
Cooper, supra) \ it may be tlie right of introduction to those accus- 
tomed to do business with a ]>articular ])erson (May v. Thomson, supra). 
Sir Nathaniel Lindley*s description seems the most comprehensive, namely, 
“ the benefit arising frmii connei'tion and reputation ** (Partnership), 
p. 441). 

Though iierhajis somewhat uncertain in its nature, goodwill is jiroporty, 
and as such is treated for the jairposeof stamp duty in instruments dealing 
\yith it (Inland Be venue v. Angus, 1889, 2*» Q. B. D. 579 ; Benjamin Brooke 
Co, v. Inland lievenuc, [1896] 2 Q. B. M>6), Whether it is to be treated 
as real or as personal property depends upon the facts of tlie particular 
case, and esjiecially on the nature of the pro])erty (if any) to which it is 
attached; iseo*(e.g,) Booth v. Curtis, 1869, 17 W. K. :i93. When premises 
to which {^goodwill attaches are mortgaged, will the goodwill enure in any 
way to the benefit of the mortgagee ? It seems that it will not if the good- 
will can be severed from the premises. In Pile v. Pile, 1876, 3 Cli. D. 
•56, premises mortgaged were taken by a railway comimny, compensation 
being piid by the company, part for the pre^pises and part for the good- 
will, and the Court decided that the mortgagees who entered into jxiesession 
wer^ entitled to the whole; the premises in question were a f^hij) and 
graving dock and premises thereon. Similar decisions are to be foudd 
where* the premises in question consisted ef a public-house (Chissuin v. 
Ikwcs, 1829, 5 Russ. 29; Ex parte Puj^ett, 1880, 16 Ch. D. 226). On 
the other hand, where the personal skill of the mortgagor is the fouL^tion 
of the goodwill, the goodwill does not pass under a mortgage of the premises 
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{Cooper V. Metropolitan Board of Works, 1883, 25 Cli. D. 472). In every 
case, whether the premises be conveyed by way of sale, or bequeathed or 
devised by will, or descend on an -intestacy, the question to consider is 
whether the goodwill is so attached to the premises that the two are not 
severable ; if not, they pass with the property. Whether premises pass 
where the goodwill alone is by name disposed of, depends on the words used 
in the document making the transfer. Lee Robertson v. Quiddington, 1869, 
28 Beav. 629, is an authority for saying that the goodwill of a business 
cannot be assigned save in connection with the business. 

. Whatever be the nature of the business there are two rights which must 
invariably jjass to the acquirer of the goodwill ; these are (1) the right to 
represent himself as the person carrying on that business; and (2) the 
right to restrict the competition to which he may be exposed by the person 
from whom he has acquired the goodwill. 

(1) The Right to represent himself as the Owner of tlw Business. — This 
involves the right to use the trade name under which the lousiness is known 
(Levy V. Walker, 1879, 10 Ch. D. 436), and to restrain others from using 
it, or such imitations of it as may mislead the public (Levy v. Walker, supra ; 
Hookham v. Pottage, 1872, L. R 8 Ch. 91). But to this there is a limita- 
tion, namely, that the purchaser of a goodwill, though he may use the trade 
name, may not do so in such manner as to render the vendor liable, under 
the doctrine of “ holding out,” for the debts of the business incurred after 
the sale; see Thynne v. Shore, 1890, 46 Ch. D. 677, and see post under 
Paktnershii* ; also cp. Gray v. Smith, 1889, 43 Ch. D. 208. If the vendor 
of the goodwill gave his name to the business, he cannot be restrained 
from commencing business in his own name again, unless it be shown that 
in so doing he is attempting to deceive the public into the belief that he is 
still the owner of the old business; see Turton v. Tnrton, 1889, 42 Cli. 
D. 128 ; Reddaway v. Banham, [1896] App. Cas. 199; and Saxlehner v. 
Apollinaris Go., [1897] Ch. 8J)3. None of these were cases hi which the 
rights of a purchaser of a goodwill were in question ; but all contain 
principles which it is submitted justify the statement just made ; see also 
Ghurton v. Douglas, 1859, 28 L. J. Ch. 841, where the person who gave his 
name to a business afterwards disposed of his share in the good- 
will, and started in the same class of business in his own name, with 
the addition of the words “ & Co.” (as in the original business), but was 
restrained by the Court; and cqi. Tussaaidx. Tussaud, 1890, 44 Ch. D. 678; 
also see Trade Name. 

(2) Right to restrain CompetUmi. — Tliere lias been considerable dif- 
ference of oiiinioii between judges as to the exact limits of this right, but 
the recent case of Trego v. Hunt, [1896] App. Cas. 7, has settled the law 
on a firni basis, l^i Ldbouchere v. Dawson, 1872, L. E. 13 Eq. 322, it was 
decided that tJie vendor of a goodwill must not, personally or by letter, or 
by means of agents, solicit the custom of those who were customers of the 
business, the goodwill of which he has parted'with ; this decision is declared 
in Trego v. Hunt (siipra) to be good law, the dicta conflicting with this in 
Pearson v. Pearson, 1884, 27 Ch, D. 145, and the decision in Vernon v. 
Hallam^ 1887, 34 Ch. 1). ^48, being overruled. In Ginesi v. Cooper, 
1879, 14 Ch. D. 596, Sir George Jessel extended this doctrine,* and 
decided that the vendor of the goodwill must not even deal with his former 
customers; this doctrine was^epudiated in Leggott v. Barrett, 1879,16 Ch. 
D. 306, and was declared erroneous by the Law Lords in Trego v. Munt 
(supfyii). The above governs the position of a vendor of goodwill and of any 
person who parts with his rights in a goodwill for valuable consideration ; 
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thus, a iiartner whc» retires by agreement, on terms winch give his share 
in the goodwill to his coj)artners, is under the same limits as regards 
competition; such was the position of the defendant in Trego v. Hvn( 
{mpra\ But if the alienation is involuntary, the restriction on competition 
and solicitation does not apply {Walker Mottram, 1881, 19 Ch. D, ;155, 
a case where, the goodwill having been purchased from the trader's trustee 
in liankruptcy, the Court refused to restrain the bankrupt from soliciting 
the orders of the customers of his old business). 

From the above it follows tliat the purchaser or ac<purer for value of a 
goodwill cannot insist upon the retirement from the trade of tlie late owner of 
the business, and to protect himself must obtain an agreement restraining 
competition — an agi'eement wliich must satisfy the tests laid down in 
Nordcnfelt v. Mctxim Nordenfclt Gum and Am mv nit urn Co., [1894] App. Cas. 
585 ; and see under Eesthaint of Tkade. 

Property in Goodwill at the. Termination of a Partnemhij ). — It is now 
settled that goodwill is an asset of the firm ; that during the continuance 
f)f the partnership all members of the firm are entitled to sliare in any 
advantage derived from it ; and tli{it,on <lissolution of the jMirtnevsInp, it must 
be sold for the benefit of all. This is the case whether the firm is put an 
end to by retirement or by death of a jmrtner (Lindley on J*arfnership, 445 ; 
see Pollock on Partnertikip, 108, 111 ; Hall, V.C., in Peynohh v. Bullock, 
47 L. J. Ch. 773). To enable this to lie done to advanttige, tlie Court will 
restrain any surviving partner from carrying on a liusiness under the part- 
nership name until tlie affairs of the firm have lieen wound up and the 
property has been sold, or dealt with according to the terms of the partner- 
ship articles (Lindley on Partim'^ihip, 447) ; after this Inis been done, the 
jiartners are entitled to trade, and even (unless the goodwill has been dis- 
posed of) to use the firm’s name (James, in Levy v. Walker, 1879, 10 Ch. 
D. 445), subject to such limitations as may be necessary to prevent the others 
from being liable under the doctrine of “holding out see {e.g.) Gray v. Smith, 
1889, 43 Ch. D. 208. It is not an uncommon practice to insert in articles of 
partnership some provision with regard to the disposal of the goodwill on 
the death or retirement of a jiartner. And where this is not done, it may 
be that under the clause which deals with the valuation of the outgoing 
member’s sliare, some alkAvance to him or to his estate for goodwill may 
become due. Many cases may be consulted on this point ; but us they all 
turn upon the construction to be put ujion particular words, it is unnecessary 
to quote tliem here ; suflice it to say that the fact that goodwill ” is not 
included amongst the assets in the periodical accounts of a going concern, 
will not per hc disentitle a retiring member to credit for his share of its 
value, whatever that may be. See and cp. Barrow v. Barroir, 1873, 27 L. 
431 ; and Wade v. Jenkins, 1860, 2 Gif. 509. Ii'w Hunter v. Binding, 
[1895] 2 ^h. 223, the most recent case on this point, it was a provision of 
the partnership articles that if any jiartner should die during the con- 
tinuance of the partnership, the amount of his share and interest should be 
taken at “ the amount appearing as standing to his credit at the last annual 
balance-sheet ” ; a partner having died, it wag decided that liis representa- 
tives could not claim any allowance for his share of the goodwill, inasmuch 
as ttie value of the goodwill was not included in the last annual balance- 
sheet. • 

[AvthorUies. — All the principal authorities are cited in the text.] 


Corse. — See Fujrze. 
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Government.— The word “government” has no technical use in 
English constitutional law, but is commonly used to describe collectively 
the ministers of the (V)wn. Thus we talk of Ix)rd Salisbury’s Government 
or Administration. See Cabinet; Executive (Iovebnment; Ministry. 

Dc Facto and Ik Jure , — See I)E Facto; De Juke. 

Securities; Stocks,— Funds; National Dmvv, 

Stores , — Sec ruBLic StokEs. 


Governor. — The expression “governor” in every Act passed after 
the commencement of the Interjiretation Act, 1889, 52 & 5:» Viet. c. 0:3, — 
viz, on 1st January 1890, see sec. 42 of the statute, — unless a contrary 
intention appears, means, as respects Canada and India (see British 
India), the governor-general, and includes any person for the time being 
having the powers of the governor-general ; and as respects any other 
British Possession, includes the officer for the time being administering 
the government of that possession (Act of 1889, s. 18 (6)). As to powers 
of colonial governors, see article Colony, vol. iii. at ]>. 112; see also 
Excellency. 


Gra.ln Cargo. — Special provisions are made by the Merchant 
Shipping Act, 1894, for the carriage of gain cargoes in British ships. 
“ Grain” in the Act means any corn, rice, })addy, pulse, seeds, nuts, or nut 
kernels ; and a “ ship laden with a grain cargo ” means a ship carrying a 
cargo of which the gi’ain ])ortion is more than one-third of her registered 
tonnage (s. 456). Proper precautions must be taken to prevent grain cargo 
from sliifting, or the master of the ship, and any agent of the shipowner who 
is charged wdth the loading of the ship or tlie sending of her to sea, and th(‘, 
owner of the ship unless he took all reasonable means to enforce such pre- 
, cautions, and was not privy to the breacli thereof, may be liable to a 
penalty of £300 (s. 452). Where a British ship laden with a grain cargo in 
the Mediterranean or Black Sea is bound for ports outside the Straits of 
Gibraltar, or is laden witli a grain cargo on the coast of North America, certain 
precautions enumerated in the eighteenth schedule to the Act to guard 
against shifting must be followed, unless the ship is loaded in accordance 
with regulations approved by the Board of Trade, or is built and loaded in 
accordance with any plan approved by the Board of Trade. Non-com- 
pliance with this provision is a breach of the preceding sectioA, and subject 
to its penalties ; and compliance with it does not exempt any person from 
any liability, civil or criminal, for failure to adopt any i)recautiAiB*^ which are 
reasonably required to prevent grain from shifting, though not mentioned 
in the schedule (s. 453). 

Before such a ship as those above specified leaves her final port of load- 
ing, or y^thin forty-eight hofirs of that time, the master must deliver to 
the British consular officer or chief officer of Customs there, as the^ase 
may be, a notice stating the draught of water and (dear side (see Loadline) 
of the ship after loading her^ cargo, and the kind of grain and quantity 
thereof, the mode in which it is stowed, and the precautions taken a^inst 
shiftiiig; and he must also deliver a similar notice to the proper offi(5et 
of Customs in the United Kingdom, together with the report required by the 
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Customs Consolidation Act, 1876, on the arrival of the ship in the United 
Kingdom, and every such notice shall lie sent to the Board of T^de as soon 
as practicable. The penalty for failure to deliver {|Uch a notice, or for 
wilfully making a false statement, or wilfully omitting a material jiarticular 
therein, may be £100. The Board may, by notice in the London Gazette or 
otherwise, exempt ships or any class of ships laden at a particular port from 
this liability (s. 454). In order to enforce these provisions, Board of 
Trade officers may inspect any grain cargo, and have all the powem of a 
IViard of Trade inspector (s. 455). 


Grain Poisoned.— See roi.^ox. 


Grammar Schooi may be shortly ilefined as an endowed school 
for instruction in Greek or T^iitin. Such in ellect is the ]>ur])ort of the 
definition in the Grammar Schools Act, 1840 (:» & 4 Viet. c. 7), s. 25. 
With regard to the history of grammar schools it may l)e observed that 
many which are associated witli the name of Edward vi. were in reality 
refouudations by that monarch of medi.Tval schools. (See A. F. Leach, EnffUsh 
Endowed Schools at the Reformation, 1 8fi7.) It was formerly hehl by the Courts 
rjf e(iuity that there was no power in the case of a Kre(^ Grammar School 
to provide for instruction in subjects other than Greek and I^atin {AAi, v. 
Whiteley, 1805, 11 Ves. 241, per Eldon, 0.), but this rule was subsecpiently 
relaxed (Tudor, Vharitahle Trnsts, p. 16o). Under the Grammar Schools 
Act, 1840 (o & 4 Viet. c. 7), fnuu which certain named scdiools are expressly 
exempted, Courts of eciuity hav(^ the ]K)wer of extending the system of 
education in grammar schools to other useful branches of literature and 
s{*ience in achlition to or (sulycct to certain provisions thereinafter con- 
tained) in lieu of the ( ireck or I^tin languages, cr such (»ther instruction as 
may be required by the terms of the foundation or the then existing 
statutes” (s. 1). But the whole of the old law as to grammar schools has 
been practically superseded and rendered obsolete by the Endowed Schools 
Acts, 1869 to 1874, inasmuch as by the Kndo\v(Ml Schools Act, 1874 (37 
;.>8 Viet. c. 87), s. 6, the Court caironly exercise jurisdiction in such cases 
with the consent of the Committee of ('onncil on Etiucation, and there 
ajq)ears to be no instance of such consent having been obtained. 

For a summary of tlie old law, see Tudor, (Jharitahle Trusts, 3rd ed., 
j»p. 102-109; and as to the present law, sec article Endowed Scnoons, 
ante. It may be noticed that under the Endowed Schools Act, 1809 (32 
& 33 V'ict. c. 56), s. 8, subs. 3, and the E. S. Act, 1873 (36 & 37 Viet. c. 87), 
s. .*», elementafy schools which are grammar schools within the Tueaning of 
tile Grammar Schools Act, that is to say, grauiiiiar scliools by foundation, 
or dejwirtnfeifts of such schools, are expressly reserved to the jurisiliction 
created by the Endowed Schools Acts. See also article FiiEE School. 


Granaries are specially named fn the provisions ^of the 
Malicious Damage Act, 1861 (24 & 25 Viet. c. 97), as to arson (s. 3) and 
as to riotous demolition or damage (ss. 11, 12), and also in 11 Geo. ii. c. 22 ; 
36 Gao. III. c. 9. But these two Acts hgve now only a very limited 
application to England (9 Geo. iv. c. 31, s. 1), and are virtually supersedetl 
hy sec. 39 of the Offences against the Verson Act, 1861 (24&2.5fcVict. 
e. 100). 
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Grand Assize- — A body of twelve recognitors, elected by four 
knights, chosen by the sheriff for that purpose. The Grand Assize was a 
mode of determinirfg a real action (see Actions), alternative to wager of 
battle (see Battle, Wager of). It was in the option of the tenant to put 
himself on the assize. If he did so, he obtained a writ of peace to the 
sheriff, staying the proceedings in the Court of the Lord or the County 
Court, and the assize returned its verdict to the King’s Court at West- 
minster, or in eyre. The question put to the recognitors was in this form, 
“ Who has the greater right to the land — the tenant or the demandant ? ” 


Grand Jury.— See Jury. 


Grand Larceny. —See Larceny. 


Grand Serjeanty.— See Tenures. 


Grant. — The word in its widest sense comprehends any passing of 
property from one person or set of persons to another, and may be by word 
only, or by writing or deed. In its stricter sense, however, it is the con- 
veyance of such property as is technically said to “ lie in grant.” A grant, 
then, in this sense is one of the old common law conveyances. It is made 
by deed, and the operative words in it are do or dedi, or dedi et coiicessi, A 
grant is valid and effectual without livery of seisin — this being the great 
and main distinction between a grant and a feoffment (see Feoffment). 
Accordingly a grant was the conveyance used by the common law for 
effectuating all transfers of estates not in possession, and of which, therefore, 
there could be no livery of seisin. Accordingly all estates in expectancj^ 
were conveyed by grant ; so also were hereditaments purely incorporeal, as 
e.g,, rents, advowsons in gross, and the like, for the same reason, viz. that 
there could be no livery of them. This species of property was said to lie 
in grant, as contrasted with property of which actual seisin could be 
delivered, and which was said to lie m livery. The Real Property Act, 1845 
(8 & 9 Viet. c. 106), by enacting (s. 2) that after 1st October 1845 all 
corporeal tenements and hereditaments should, as regards the conveyance 
of the immediate freehold thereof, be deemed to lie in grant as well as in 
livery, made tlie conveyance by grant applicable to all classes of heredita- 
ments alike, and thereby greatly increased its use. After the passing of 
the Act conveyanegrs made a point of using the word “^rant ” as the 
operative word in the conveyance. This was rendered unnecessary by the 
Conveyancing Act, 1881 (44 & 45 Viet. c. 41), which declarfid*(s. 49) that 
the use of the word “ grant ” should not be necessary in order to convey 
tenements or hereditaments, corporeal or incorporeal ; and this section 
applies to conveyances made before or after the commencement of the 
Act. . * 

As to grants of estates in expectancy, it may be here remarked that to 
jmrfect the grant of a reversion or remainder, the tenant of the particular 
estate had formerly to attorn to the grantee. This attornment was rendered 
imnecessary by 4 & 5 Anne, c. 3. 

Cknstnution of a Grant. — It "is an old rule of law that a grant will 
always be construed more strongly in favour of the grantee ; the exception 
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is where the grantor is the Crown, in which case the grant will be con- 
strued against the grantee. The various cases on this rule are collected in 
Elphinstone on Ivierpretcaion of Deeds, cap. vii A graA will be presumed, 
even from the Crown, where there has been undisturbed possession for some 
long time {Jeffreys v. M(whu, 1860, 29 Beav. 344 ; see also Pickett v. Packkam. 
1868, L. E. 4Ch. 190). 

A deed which may fail to operate in its original form is by the Courts 
often made to take effect as a grant at common law consistently with the 
original intention of the parties to the deed ; and conversely an intended 
grant, inefiPectual as a deed of grant, is made to take effect as a covenant 
to stand seised, e.g. Doe d. Lewis Lems v. Rees Davies, 1837,2Mee.&W. 503; 
see also note at p. 512. As .to the doctrine of the implied warranty of title 
raised by the use of the word “ grant ” in a conveyance : if such a warranty 
were raised at all it was a personal warranty only and did not affect the 
grantor’s heir. The learning on the subject is dealt with exhaustively in 
the note to Co, Litt, 384 a, by Hargrave and Butler. Any such implied 
warranty, if any, was abolished by the Real Property Act, 1845, w'hich 
provides (8 & 9 Viet. c. 106, s. 4) that the word “ give ” or the word 
“grant” in a deed executed after the 1st October 1845 shall not imply 
any covenant in law in respect of any tenements or hereditaments except 
so far as the word “ give ” or “ grant ” may by force of any Act of Parliament 
imply a covenant. 

The Acts of Parliament referred to in the latter part of the section are 
probably : 6 Anne, c. 62 (s. 30) ; 8 Geo. ii. c. 6 (s. 35) ; 8 & 9 Viet. c. 18 
(s. 132). By force of the first two of these enactments the words Guant, 
Bargain and Sale in deeds affecting lands situate in the East and North 
Ridings of Yorkshire were equivalent to express covenants for title. These 
Acts are, however, repealed l)y the Yorkshire Registries Act, 1884 (47 & 48 
Viet. c. 54). 

By virtue of sec. 132 of 8 & 9 Viet. c. 18 (the Lands (‘’lauses Consolidation 
Act, 1845), in every conveyance of lands to be made by the promoters of 
an undertaking under the Act, the word “ grant ” sliall, except so far as 
restrained or limited by express words contained in any such conveyance, 
operate as express covenants by the promoters of the undertakijig, and their 
successors, or their heirs, executors, administrators, and assigns, as the case 
may be, with the giuntees and their successors, heirs, executors, and assigns, 
to the effect set out in the section. The covenants are the usual ones for 
(1) right to convey ; (2) quiet enjoyment; (3) freedom from inciimlirances ; 
and (4) further assurance. It will be noticed, too, that the covenants are 
not personal like those formerly imidied by law. 


• ■ ^ ^ ^ 9 

Crdll'ti Lost* — The existence of certain rights as easements is 
supported *iiP law by presumption of a lost grant, or agreement, or an 
implied covenant, where the right asserted is proved to have been long 
enjoyed, and the person against whom it is claimed might have interrupted 
or prevented the exercise of the right w’ith reject to which it is presumed 
(Cfiastey v. Achland, [1895] 2 Ch. 389, at 397). Resort to this presi^mption 
is had in cases in which immemorial user or common law prescription 
cannot be proved, and in which no statutory prescription by user far 
a specified period has been applied. The presumption can only apply in a 
^^se in which the grant could have a legal origin {^Dalton v. Angus^ 1881, 
^App. Cas. 740; Goodman v. Saitash f Mayor), 1882, 7 App. Ca*^633 ; 
ffalliday v. Phillips, [1891] App. Cas. 228 ; Tilbury v. Silva, 1890, 4o Lh, 
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GRAVEL; GRAVEL-PITS 


D. 92; Haiyh v. West, [1893] 2 Q. B. 19; fSwijJSoii v. Godmanchester 
Corporation, [1897] App. Gas. 696 ; and see PnESCRirriON). 


Gravel f Gravel -Pits. — Gravel is not to be taken from any 
Crown forests, woods, or woodlands by any surveyor of highways or other 
persons without the eonsent in writing first obtained of the Commissioners 
of Woods and Forests (Crown Lands Act, 1829, 10 (ieo. iv. c. 50, s. 106) ; 
and is not to be taken compulsorily for land liired as Allotments by 
Parish Councils (Local Government Act, 1894, 56 & 57 Viet. c. 73, 
s. 10 (9)). The Sale of Exhausted Parish Lands Act, 1876, 39 & 40 Viet, 
c. 62, provides for the sale of exhausted gravel-pits allotted for the 
repair of highways (s. 1 ), and see Highways. 


Gravestone.— See Tombstone. 


Gray^S Inn.— See Inns of Court. 


Grazing*. — l. The right to take the herbage in alicno solo by the 
mouths of the tenant’s cattle is an ordinary incident of co])yhold tenure. 
It arises (1) as to lammas lands which are held in common during part of 
the year; (2) as to the wastes of the manor. It is sometimes called 
be4ist-gait or cattle-gait, i.e. the right for cattle to go on land of others. 

2. The right of grazing at the side of highways or on roadside wastes is 
presumed to belong to the adjoining owners usfjnc ad medium Jilurn vice, in 
whom the lierbage is vested. This right is not destroyed by the Local (Jovern- 
ment Acts, 1888 and 1894 {Gnrtu v. Kesteven Couuiff Council, 1890, 45 Ch. 
1). 504), which merely enable the local authorities to prevent encroach- 
ments. The presumption may be ousted by the terms of Inclosure Acts 
setting out the road, or by evidence of the exercise of the riglit by other 
persons {Haigh v. West, [1893] 2 Q. B. 19). 

Where a highway lias become a street, the urban district council is said 
to have authority to let the gi'azing right {Covcrdnlc v. Charlton., 1879, 
4 Q. B. 1). 104). But the authority of this case is somewhat impaired 
by Tmh'idge Wells {Mayor) v. Baird, [1896] App. Cas. 434. The adjoining 
owner is entitled to impound animals which he finds feeding on liis side of 
the road (Glen, Highways, 2nd ed., 614), but must exercise liis grazing riglits 
so as not to interfere with the public use of the highway, and if he lets his 
cattle stray is subj^t to sec. 25 of the Highway Act, 1864 <(27 & 28 Viet, 
c. 101 ; Golding v. Stocking, 1869, L. R. 4 Q. B. 516). 

[Authointies, — Pratt on Highways, 14th ed., 42-45, 354 ; Cf le!ii on High- 
ways, 2nd ed., 46, 58, 343 ; Hunter on Open Spaces, 1896, 301-317.] 


Gr^at Seal. — From®very early times in our national history grants 
by the sovereign of lands, honours, franchises and the like have •been 
authenticated by the affixing to them of a seal, called to distinguish it from 
certain other seals, the Great ^eal. This seal is always under the <iontrol 
and in the custody of the Lord Chancellor for the time being, except on the 
rare ^ecaaiona when it has heeti intrnated to a Lord Keeper, or put in 
commission, that is, delivered to several persons, usually three, who are 
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collectively responsible for its use. The last Lord Keeper was Sir Hubert 
Henley (afterwards Lord Chancellor Northington) in the reign of George ii., 
find the last instance of Commissioners of the Great SeAl being appointed 
I»ccurred in 1850, when Lord Langdale, then Master of the Eolls, Vice- 
Chancellor Shadwell, and Baron Ilolfe were sworn in as such Commissioners, 
the seal itself being delivered to Lord langdale as First Commissioner. 
Delivery of the seal by the sovereign to the Lord Chancellor confers upon 
liim all the powers of his office in tlie same way as delivery of the secretarial 
seals invests the Secretaries of State with their powers. 

By article 24 of the Act of Union between England and Scotland it was 
enacted that there should be one Great Seal for the United Kingdom, and by 
sec. 9 of the Act of Security and Succession (6 Anne, c. 41) it was provided 
that the Great Seal in existence at the time of the demise of the sovereign 
should be used as the seal of his or her successor until such successor should 
otherwise direct. A new seal is, however, made for each sovei’eign, and some- 
times there are several in the course of a long reign. When a new one is 
made, it is first laid on the table at a meeting of the Privy Council, and when 
approved is touched by the sovereign and intrusted to the Lord Chancellor ; 
at the same time the former seal is defaced and returned to the Chancellor 


(Wyon, The Great Seals of England, Introd. p. xv.). 

By the Great Seal Act, 1 884, a warrant under Her Majesty’s Loyal sign- 
manual, countersigned by the T^rd Chancellor, or one of tlie jn-incipal 
Secretaries of State, or two of the Commissioners of the Treasury, is 
necessary for passing any instrument under the Great Seal, unless where 
before the Act the fiat of the Lord Chancellor or other authority was 
sufficient. Such authorisation may thus be given by a fiat of the Lord 
Chancellor, or by the Speakers warrant (for the issue of writs for elections 
to vacant seats in the House of Commons), or by an Order in Council, 
or by a sign -manual warrant properly countersigned (Anson, Lav^ and 
t-ustoM of the Constitution, Part IT., ‘‘ The Crown,” pp. 51 et seg.). 

Prior to the Crown Office Act, 1877, the Great Seal was required to be 
affixed to a great number of documents, but that statute em))owered a 
committee of the Privy Council to direct the use oi waier seals, bearing the 
.same device as the Great Seal, for the authentication of ^’arious classes of 
insti uments ; siuffi wafer seal to be kept in the same custody and to have 
the same etlect as the Great Seal. Under the powers thus conferred, rules 
were issued in 1878 prescribing inter alia that royal^ proclaniations, royal 
assent commissions, writs of summons to peers to attend Parliament, writs 
attendance addressed to judges, the Attorney-General and Solicitor- 
General, writs for election of members of Parliament, commissions to open 
and prorogue Parliament, and various letters patent should have the wafer 
great seal attached, but that if in any ease it shoi^d be found luore 
convenient to pass any of the particularised documents under the Great Seal 
itself, the L(?r(? Chancellor might give directions accovdingly {London Gazette, 
•’>th March and 13th August 1878). 

Tims since the statute of 1877 tlie use of the Great Seal has been much 
more restricted ; it is still, however, used on various instruments, c.g. in 
letters patent creating peers and appointing judges of the High Gour^ 
Letters patent for inventions which formerly were passed under the 
Great Seal are now sealed with the Patent Office seal, which is declared to 
have the same effect as if the Great Seal w'erg affixed (Patents Act, 1883, 
12). See Edmunds, Patents, 2nd ed., pp. 1, 2. 

. Forging or counterfeiting the Great Seal is felony punishable 
•mprisoiiment or penal servitude (Forgery Act, 1861, s. 1). 
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Greenhouse. — See Glass-houses; London (County) Buildings-, 
Town Government. 

I 

Green Silver — A customary yearly paymcut ot* Jd. made by 
tenants of the manor of Writtle in Essex, whose front door opened on 
Greenbury (Cowel and Jacob, «.u). Writtle was at one time a forest and 
ancient Crown demesne (see Fisher, Forest of Essex, 1887, pp. 3, 15, 17, 24, 
343). The payment suggests the existence of some grant either of a village 
green or of some right of vert in the old forest (see Hunter on Open Spaxes, 
1896, pp. 175-187, 203 ; Forhes v. Ecclmastical Commissioners, 1872, L. R 
15 Eq. 61). 


Greenwich Hospital was founded in 1694 for the relief of 
disabled seamen of the royal navy. The idea seems to have originated with 
James ii. See 1 Jac. ii. c. 18, which transferred the proceeds of a duty on 
foreign built ships to the Trinity House for relief of decayed seamen. 

Property and Management — It was endowed by William and Mary 
with land, part of the manor of East Greenwich. In 1700 (12 & 13 Will. 
III. c. 13, s. 6) William lil. was empowered to make additional grants out of 
the manor of East Greenwich. In 1705 (4 & 5 Anne, c. 23, s. 14) the proceeds 
of the estate of William Kidd, the pirate, were devoted to the same cause, and 
in 1710 (9 Anne, c. 17, s. 2, and c. 27) provision was made for applying part of 
the London coal duties and of other duties in support of the hospital and 
for the management of the hospital and to regulate eligibility of pensioners. 
In 1736 (8 Geo. ii. c. 29) and 1738 (11 Geo. ii. c. 30) grants were made to 
the hospital of the proceeds of the estate of the attainted Earl of Derwent- 
water. In 1748 (22 Geo. il. c. 52) these parts of the Derwentwater estates 
there specified were vested for an estate of fee-simple absolute in trustees 
on trust for the hospital. By sec. 2 of the Act the manor of Alston Moor 
in Cumberland was also transferred from the Crown to the Commissioners, 
which explains the continued existence of this Court under the Admiralty. 
See Inferior Courts. 

An Act of 1752 (25 Geo. ii. c. 42) gave the Commissioners further 
powers as to purchase of land, etc., for completing the hospital. 

The powers of management, lease, and sale were supplemented in 1777 
(18 Geo. III. e. 29) as to exchange of certain lands and as to the grant of 
mineral leases. Mineral leases are further regulated by 8 & 9 Viet. c. 22, s. 37. 

In 1775, December 6, letters patent were issued incorporating the Com- 
missioners of the hospital, and in 1776 (16 Geo. iii. c. 24) the properties 
vested in trust foi^the hospital were transferred to the new*corporation. 

The Acts of 1820 (1 Geo. iv. c. 106) and 1829 (10 Geo. rv^ c. 25, ss. 35, 
36) regulate the exercise of the ecclesiastical patronage incident to the pro- 
perty thus vested, and vest it in the Admiralty. The benefices specified had 
been in 1811 (51 Geo. iii. c. cxiv.) reserved for navy chaplains. The Act 
of 1820 permits them on presentation to keep their half-pay. 

Ii^ 1829 (10 Geo. iv. cc. 25, 26) the Act of 1776 was repealed, and a 
new statutory scheme made, whereby the affairs of the hospital •proper 
•were vested in Commissioners, but the receipt, payment, and management of 
naval prize and pension was transferred to the Admiralty (see Prize), who 
were also given a general control over the hospital and the appointments of 
all officers (except the governor, lieutenant-governor, and commander) (see 
St. R & 0,, Rev., vol. iv. p. 114). The Commissioners were in 1845 (8 & 9 
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Viet. c. 22), 1849 (12 & 13 Viet. c. 28), and 1850 (13 & 14 Viet. c. 24) given 
additional powers as to the management of the hospital estates and of 
Greenwich market vested in them under a title derived ffom William ill. in 
1700 and there set out. 

The Acts hitherto mentioned, though passed as public and general, arc 
not printed in the revised statutes, being treated as of a local and personal 
or private character. 

In 1865 (28 & 29 Viet. c. 89) the Act of 1829, except as to ecclesiastical 
patronage, was repealed, and the government of the hospital is now 
regulated by the Greenwich Hospital Acts, 1865 to 1894 (see Short Titles 
Act, 1896), which are treated and printed as public Acts. The government 
and property of the hospital vests in the exclusive control of the Admiralty 
(1865, ss. 22-46 ; 1 883, c. 32, s. 8), which appoints, pays, and regulates 
the staff (ss. 11-19 ; 1869, c. 44, s. 15), manages the hospital schools, and 
determines the amounts and conditions of grant of hospital pensions or out- 
pensions (1865, 8. 20 ; 35 & 36 Viet. c. 67, s. 8). As to hospital stores, see 
Public Stores. 

The actual management is intrusted to a lord commissioner or secretary 
of the Admiralty as directed by Admiralty minutes (1885, c. 42, s. 6). The 
expenditure under the Acts is now defrayed in the first instance out of the 
separate hospital account kept under the Act of 1869 (c. 44, s. 8), and any 
deficiency is made up by the Paymaster-General (1885, c. 42, s. 2). Annual 
accounts and estimates are laid before Parliament by the Admiralty (1865, 
c, 89, ss. 47, 49; 1881, c. 42, s. 4; 1885, c. 42, ss. 3, 4), and the accounts 
are subject to audit by the Auditor-General (1868, c. 39, s. 46). Besides 
the revenues of its landed and other property, the hospital receives one- 
fourth of all freights for treasure conveyed in Queen s ships (Order in 
Council, 10th August 1888 ; St. 11. & 0., Eev., vol. iv. p. 80). 

Under the powers of management, etc., the Admiralty have apj>lied much 
of the buildings of the hospital for purposes of the navy, quite independent 
of its original design (1869, c. 44, s. 7). 

Pensions, etc. — A. The benefits granted from the hospital funds fall into 
the following classes : — 

(a) Permanent or temporary admission to the benefits of the hosjatal of 
non-commissioned officers or men of the royal navy gr marines not in receipt 
of naval pensions but discharged as invalided from disease or wounds con- 
tracted or received in the service of the Crown, or infirm or helpless. The 
benefits may be received either at Greenwich Hospital or at a naval hospital 
or infirmary (1869, c. 44, ss. 3, 4). 

(b) Permanent admission on the establishment, and to tlie benefits of the 
hospital as inmates, of persons entitled to naval pensions while they are 
inmates ; the nawal pensions are not paid to them but to tjie hospital account 
(1869, c. 44, s. 11). Maintenance outside the hospital may be substituted 
for this (185&,«c. 44, s. 5). 

(c) Greenwich Hospital out-pensions to persons entitled to the benefits 
of the hospital (1865, c. 89, s. 5 ; 1869, c. 44, ss. 5, 11). 

(d) Greenwich Hospital out-pensions, now called naval pensions (1865, 

73 ; c. 89, s. 7 ; see Admiralty Begs., arts. 21^, 2127). • 

(6^ Life annuities for masters and seamen of the mercantile marine who 
have contributed 6d. per mensem out of wages to support the hospitalp 

(1872, ot 67,ss. 2, 3). • 

(/) Education and maintenance of sons or daughters of deceased or in- 
capacitated warrant officers, non-commissfbned officers, petty officer8,«and 
men, and of sohs or daughters of deceased or distressed commissioned officers^ 
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and of the men of naval volunteers killed or drowned in service of the 
Crown (1872, c. 67, ss. 4, 5, 6, 7 ; 1883, c. 32, ss. 3, 4). The maximum is 
prescribed by Ord& in Council made in 1885 (under 1885, c. 42, s. 5). 

(g) Pensions to widows and allowances to children of non-commissioned 
officers and men of the royal navy or marines killed or drowned in the 
service of the Crown or on life-boat service, or men of the royal naval 
volunteers or artillery volunteers, or in the seamen pensioners reserve 
killed or drowned in the service of the Crown (1883, c. 32, s. 2). 

Assignments of the pensions above named are void (1865, c. 73, s. 4, 
and c. 89, s. 8). 

A large power of legislation and regulation by Orders in Council is given 
by these Acts. The orders are published in the official edition of the 
Admiralty Eegulations and Instructions (see ed. 1893, arts. 2097-2225), 
and the Admiralty Orders in Council, 5 vols. 

The provisions of the Acts of 1865 (cc. 73, 111, 124) as to marine pay 
and pensions, property of deceased seamen and marines, and Admiralty 
])Owers, were applied in 1884 (c. 44, s. 2) both to naval jieiisions and to 
Greenwich Hospital pensions, gratuities, and allowances. Orders in 
Council under the latter Acts have been made which arc published in St. 
E. & 0., Eev., vol. iv. pp. 93-126. 

11 The corporation of naval knights of Windsor was dissolved in 1892, 
and its property transferred to the Admiralty for administration, but not 
for merger with the property and revenues of Greenwich Hospital. It is 
applied in granting pensions to retired officers of the rank of lieutenant in 
the navy or officers retired from the active list or lieutenants with the rank 
of commander (55 & 56 Viet. c. 34). 


Greenwich Mean Time. — Whenever any expression of time 
occurs in any Act of rarliament, deed, or other legal instrument, the time 
referred to, unless it is otlierwise specifically stated, is to be lield in the 
case of Great BriUin to be Greenwich mean time (43 & 44 Viet. c. 9, s. 1). 
This provision seems to apply to statutes and documents passed or made 
either before or after August 2, 1880. Where time is defined by reference 
to sunset or sunrise (8 & 9 Geo. iv. c. 69, s. 12), and not by the clock (14 & 15 
Viet. c. 19, s. 11), the Act would seem to be inapplicable, and the mean time 
of the particular place would seem to be the proper mode of calculation 
(see Curtvi v. Marche 1859, 3 H. & N. 868). 


Green Yard — A place for the reception, deposit, and safe custody 

(1) of articles seizwi by a local authority in London undel* any local Act, 

(2) of animals or goods found in streets or public places wljich may be 
impounded at common law or under any general or loc^l Act? The vestries 
and district boards of London are empowered (57 Geo. ill. c. xxix.) to purchase 
or rent a green yard, and to appoint and pay a superintendent, and to 
appoint fees and charges Jo be paid for the deposit and safe custody of 
Beizedtf^rticles or impounded animals or tilings, which must be paid before the 
articles, etc., are released, or may be deducted out of the proceeds of their 
tele where that is authorised by statute. 

• 

Grcffier (Fr.) — A wouf occurring in reports of cases involving 
French law ; the clerk of the Court, whose duties under French judicifid 
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organisatioh are to transcribe, keep, and deliver office copies of judicial 
decisions. He also fulfils the duties of public auctioneer in districts where 
there are none. • 


Gretna Green.— See Maukiai^k. 


Grievous Bodily Hurt.— See Bodily Haum: unJ Offences 

AGAINST THE PERSON. 


Grievous Harm.— See Bodily Harm. 


Grocer. — See Excise; Licensing. 


Groom of the Stole. — This office was (liscontinuecl im the 
accession of tlie present sovereign, and is only in use during the reign of a 
king, when it is in the de})artment of the Lord Chamberlain, and its holder 
comes next to the Vice-Chamberlain in rank and authority. Huring the 
reign of a queen regnant or consort, the Mistress of the Robes performs the 
tluties analogous to those of tlie Groom of the Stole, who is First Lord of the 
Bedchamber in the reign of a king. His title and official distinction arise 
from his having the custody of the long robe or vestment called the stole, 
worn by the king on occasions of state. 

It is not a political office which changes with a change of Government ; 
but it is a charge on the civil list. See List (Civil). 


Gross. — As to the meaning of this term in the i>hrases “gross 
value,” “ gross estimated rental,” see the leading cases of Ddiba v. Grand 
Jamtion Waterivorhs 1883, 0 App. (Jas. 49; IL v. School Board for 
JAJiulon, 1886, 17 Q. B. 1). 738 : sec. 15 of the Union Assessment Committee 
Act, 1869, 32 & 33 Viet. c. 69. As to the use of the term in connection 
with Advowson and Common, see those headings. As to “gross negli- 
gence,” see Negligence. See further. Annual Value, and Stroud, 
Jiid. JJict. 8.V. “ Gross.” 


Groundag^e is detined as the consideration yj^id for standing a 
ship in a port ; or, in other words, it is the riglit to take a toll from a ship 
which intentiSnally grounds in a tidal harbour. “ The right of groundage, 
anchorage, and wreck of the sea, or either of them, is some evidence that 
the soil between high and low water marks was meant to pass (by a deed 
gdving such rights) ; if you let groundage in any way in which the ground 
is required for purposes of navigation, in j)articular if it is a district where 
the ttde goes out and the vessel lies between high and low water marks, 
there would be the use of the soil for the ship that is to gi’ound, and the 
person -who is to have payment for ground^e is presumed to have the 
right to the soil” (Erie, C.J., Lestrauf/c v. Itoioe, 1866, 4 F. & F. 1048). 
G roundage and anchorage are port dues ind not soil dues, and belong to 
the person owning the port, and not necessarily to the person who owns the 
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soil of the port ; but they may be evidence in support of a claim to the soil 
of an inlet or harbour both above and below low water mark v. 

Burridge, 1822, 10 ’Price, 358 ; 24 R. R. 70S : A.~0. v. Portsmouth, Moore, 
Forediore, 556-559). 

Ground Game. — There is no clear legal definition of the word 
*'game,” which is stated by Erie, C.J. (Jeffryes v. Evans, 1865, 34 L. J. C. 
P. 261), to be an indefinite word, which seems to liave had various meanings 
at diflTerent times. In modem times the different statutes dealing with 
sporting rights give a definition of game for their several purposes. The 
Ground Game Act of 1880 (43 & 44 Viet. c. 47) in its interpretation 
clause, s. 38, defines ground game as hares and rabbits, in which sense the 
word is used in the present article. Although, however, rabbits and hares 
form one class for the purpose of this Act, the law for other purposes 
distinguishes between them. Apart from the Ground Game Act, there is 
a considerable doubt whether rabbits (otherwise conies) can be properly 
described as game. In B. v. Yates, 1 Raym. (Ld.) 151 (8 & 9 Will. III.), 
the Court was of opinion that rabbits in a private warren were not 
game. Rabbits in a warren, however, appear to have been entitled to 
protection, and generally the law has, to a certain extent, safeguarded 
rabbits, on the ground that they are not only subjects of diversion, but con- 
stitute an article of food. Rabbits are not deemed to be game within 
the meaning of the Game Act, 1831 (1 & 2 Will. iv. c. 32), and therefore 
where the right to game only is reserved to the landlord, the tenant may 
yet kill rabbits {Spicer v. Barnard, 1859, 28 L. J. M. C. 176). And he may 
employ his servant or a professional rat-catcher to kill them, but he may 
not give leave to a stranger to do so, either for his own or for that stranger’s 
use ; for under the Game Act, sec. 30, any person charged with trespassing 
in pursuit of game or conies in the daytime upon land on which the right 
to the game does not belong to the occupier cannot set up his leave or 
licence as a defence {Pryce v. Davies, 1871, 35 J. P. 377). Tn cases in which 
the landlord, however, reserves to himself the exclusive right of hunting, 
shooting, fishing, and sporting, the tenant has, apart from the Ground Game 
Act, no right to kill rabbits (Jefft'yes v, Evans, supra). 

There is no close time for rabbits, and they may always be killed in the 
daytime by the person properly entitled to do so, but they may not be sliot 
at night by any person (see Ground Game Act, s. 6 ; see also the Night 
Poaching Acts, 9 Geo. iv. c. 69 and 7 & 8 Viet. c. 28, both of which protect 
rabbits ; see also article Game Laws). 

An excise licence to kill game is required for the killing of rabbits 
under the Game Ljpence Act, 1860, 23 & 24 Viet. c. 90, except in the case 
of the occupier of land (see s. 5 ; see also Ground Game Act, s. 4) or the 
proprietor of any warren or enclosed ground. ^ ^ 

To take rabbits (or hares) from a warren either by day or night is a 
misdemeanour under the Larceny Act, 1861, 24 & 25 Viet. c. 96, s. 16. As 
to warrens, see article Warren. 

Heyres are game for the purposes of the Game Act, 1831, and a licence to 
kill them is required under the Game Licence Act, 1860; but under the 
Hares Act, 1848, 11 & 12 Viet. c. 29, persons in occupation of enclosed 
ground and owners who ha\e the right of killing game on their lands 
may exercise the right without taking out such licence either by them- 
selves or by any person authoAsed by them; but the authority to kill 
hares must under sec. 2 be limited to one person at the same time in 
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any one pariaK, and must be registered by the clerk to the petty sessions of 
the district. TTnder sec. 4 no licence is required for (pursing or hunting 
hares. Poison may not be laid for hares, and they may not be shot at night 
(Game Act, 1831, s. 3 ; Hares Act, 1848, s. 5 ; Ground Game Act, 1880, 
8. 6). Hares may not be killed or taken on a Christmas Day or Sunday 
(Game Act, 1831, s. 3, which provides a penalty). 

The effect of the Ground Game Act having caused a great decrease 
in the number of hares, an Act (the Hares Preservation Act, 1892, 
55 & 56 Viet. c. 8) was passed forbidding the selling or exposing for sale in 
Great Britain of any hare or leveret during the months of March, April, 
May, June, or July, under a penalty of 20s. ; but this Act does not apply 
to foreign (which probably includes Irish) hares imported into Great 
Britain. 

It remains to consider the Ground Game Act, 1880, 43 & 44 Viet. 

C.47. 

This Act, which was passed to enable occupiers of land to protect 
their crops from injury and loss from gi’ound game (which here, as before 
stated, means hares and rabbits), provides that every occupier of land shall 
have a right inseparable from his occupation to kill and take ground game 
thereon, subject to the following limitations : — (1) The occupier and one other 
person authorised by him in writing have alone the right to kill ground 
game with firearms ; (2) no person may be authorised by the occupier to kill 
or take ground game except members of his household resident on the land 
in his occupation, persons in his ordinary service on such land, and any 
other person hond fide employed by him for reward for the taking or 
destruction of ground game. Further, no person is to be deemed an 
occupier for the purposes of this Act by reason of his liaviiig a right of 
common over such lands, or by reason of an occupation for grazing or 
pasturage for more than nine months. Otherwise the word “ occupier ” is 
not defined in the Act ; but it would appear that the Courts will give it the 
widest possible application (see Pochin v. Smithy 1887, 52 J. P. 11). It 
undoubtedly includes an owner who occupies his own land. If the 
occupier sublet his lands, his rights will pass to the sub-tenant. The 
rights of the occupier of moorlands and unenclosed lands not being arable 
under the Act may be exercised, however, only between 11th December in 
one year to 31st March in the next inclusive; but this provision does not 
extend to detached portions of moorlands or unenclosed lands adjoining 
arable lands, when they are less than 25 acres in extent (s. 1, subs. 3). 

If the occupier is apart from the Act entitled to kill ground game, he 
cannot by giving to any other person the right to kill the same divest him- 
self of or alienate his rights under this Act (s. 2), and every agreement 
or arrangement in contravention of this right is void ^s. 3). If in any 
agreement he inserts a provision purporting so to give up his rights, 
the effect be to make void the part of the agreement which relates 
to his concurrent right to kill ground game, but not to make void the 
whole agreement (Beardmore v. Minkin, 1885, L. J. Notes of Cases, 1885, 
P; 8) ; and an agreement by the occupier of the farm, who has the sole 
right of taking hares and rabbits on it, to lef the ** sole right of killh^g 
all winged game, hares, and rabbits ” is not void, though it is probable that 
thereunder the occupier returns his concurrent right to kill ground* 
game {Morgan v. Jacksoni [1895] 1 Q. B. 885). It further appears that 
this section does not prevent an owner and occupier from entering into 

agrement as to the manner in whifii their respective rights nkall 
be exercised. On this question, see Oke’s Gdtne Laws, 4th ed., pp. 105, 106. 

▼oil. VI, 7 
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The Act reserves from its operation all rights to kill and take ground game 
vested, whether l^allj or equitably, by lease, contract of tenancy, or other 
contract made fof hand fide consideration, in any person other than the 
occupier (s. 5 ; Allhusen v. Brooking, 1884, 26 Ch. D. 559), so that the 
occupier’s rights under the Act are postponed until after the determina- 
tion of such interest ; and all leases and agreements, if made prior to the 
Act whereby the right to ground game was reserved, remain in force just 
as if the Act had not been passed. 

The Act prohibits the use of poison or spring traps except in rabbit 
holes for the destruction of ground game (s. 6). 

See also article Game Laws. 

\A‘UthorUie8, — Oke’s Oame Laws, 4th ed., by Bund; Warry’s Game 
Laws of England', Woolrych on the Game Lam!\ 


Ground Rent. — SeeLANOLOHD and Tenant; Rent. 


Ground Storey. — See London Buildings. 


Growing Crops. 
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The law relating to growing crops presents certain special features, due 
to the fact that though in their existing state they form (speaking generally) 
part of the realty, and consequently pass with it on a grant or mortgage (see 
Ex parte Temple, 1822, 1 G. & J. 216 ; Bcujnall v. Villar, 1879, 12 Ch. D. 
812; In re Gordon, 1889, 61 L. T. 299), they change their nature when 
severed from the soil, and are converted into personal property. Growing 
crops are of two principal kinds — natural and industrial ; and accordingly 
they are generally referred to as fructm naturales, those which are the 
natural growth of the soil, such as grass, timber, the fruit of trees, etc., and 
fructus ind'iistriales, those produced by human labour in sowing and reap- 
ing. Emblements, as will be presently explained, are a particular species 
of the latter class. 

Growing crops may be considered from the following points of view : — 

1. As the subject of contract of sale. 

2. As the subject of the right to emblements. 

3. As the subject of distress. c ‘ 

4. As the subject of execution. 

6. As the subject of bills of sale. 

1. The principal question with regard to the sale of growing crops has 
been under the Statute of ^Frauds, namely, when and under what circum- 
stances they fall within the 4th, and when and under what circumst)ances 
•within the 17th, section. The latter section has now been repealed and re- 
enacted by the Sale of Goods Act, 1893 (66 & 67 Viet. c. 71), eip. 4, 60 ; 
but important modifications,* as regards the matter now in hand, have been 
intjpduced by the substitution, for the expression "goods, wares, or 
merchandises’* in the old enactment, of the simple word "goods,” as 
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defined by sea 62 of the new Act. This definition, as will be seen 
presently, has been framed to a ^eat extent with direct reference to the 
numerous decisions upon the subject. Hence^ in order to understand the 
present state of the law, it is still necessary to refer to it as it stood when 
it was regulated by sec. 17 of the Statute of Frauds ; while the decisions 
with reference to the operation of the 4th section are, as will be seen, also 
in some degree affected. 

The effect of both sets of decisions lias, in a book of authority, been 
expressed thus : “ Wherever at the time of the contract it is contemplated 
that the purchaser should derive a benefit from the further growth of the 
thing sold, from further vegetation, and from the nutriment to be afforded 
by the land, the contract is to be considered as for an interest in the land ; 
but where the process of vegetation is over, or the parties agree that the 
thing shall be immediately withdrawn from the land, the land is to be con- 
sidered as a mere warehouse of the thing sold, and the contract is for goods. 
Tliis doctrine has been materially qualified by later decisions, and it appears 
to be now settled that, with respect to emblements or fruotiis iiidustriales 
{i,e. the corn and other growth of the earth which are produced not 
spontaneously, but by labour and industry), a contract for the sale of them 
while growing, whether they are in a state of maturity, or whether they 
have still to derive nutriment from the land in order to bring them to that 
state, is not a contract for the sale of any interest in land, but merely for 
the sale of goods” (1 Wins. Saund, 395, ed. 1871). 

Considered with reference to the two classes of growing crops already 
alluded to, the matter has been neatly summarised as follows : — Growing 
crops, if fructiis industriales.s^va chattels,and an agreement for the sale of them, 
whether mature or immature, whether the property in them is transferred 
before or after severance, is not an agreement for the sale of any interest in 
land, and is not governed by the 4th section of the Statute of Frauds. 
Growing crops, il/rnctus naturalcs, are part of the soil before severance, and 
an agreement, therefore, vesting an interest in them in the purchaser 
before severance is governed by the 4th section ; but if the interest is not 
to be vested till tliey are converted into chattels by severance, then the 
agreement is an executory agreement for the sale of goods, wares, and 
merchandise, governed by the 17th and not by the 4tli section of the 
statute ” (Benjamin on Sale, 4th ed., by Pearson-Gee and Boyd, pp. 121, 
122). The first part of the latter clause must, however, ]je read as subject 
to tlie subsequent decision in Marshall v. Green, 1875, 1 (\ P. D. 35, that 
the sale of fructns natiirales is within tlie 4th section if the property pass 
before severance, only where an intention can be gathered from the 
contract that they are to remain in the land for the benefit of the 
purchaser. • 

The question may also be looked at from another point of view, 
according as* the right to sever or remove the growing crops is, by the 
contract, vested in the seller or in the buyer. In the former case the 
contract is not within the 4th section, either when the crop is to be 
delivered immediately, or when it is to be deli^^red at some future time, the 
purchaser having in the meanwhile nothing to do with it (per Btett, J., 
Marshall v. Cheen, supra). In the latter, where the crop is frmim 
i^idv^riales, then although they are still to derive benefit from the land 
after the sale in order to become fit for delivery, the contract is merely one 
for the sale of goods ; and where the ernp is frv/ctus nMurales the same 
result follows if it is to be severed immediately, because the Biyer 
deriving no benefit from the land, the contract is not for an interest in the 
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land, but relates solely to the thing sold itself {iMd.). The ratia dftMendi 
in this ease, that thetsale of fruettia naturaks is within the 4th section only 
when it appears from the contract that the parties intended them to 
remain in the land for the purchaser’s benefit, is obviously open to the 
. objection that the Statute of Frauds, as pointed out in a subsequent case 
by Chitty, J., does not appear to enable parties to a contract, by an apj^ 
to the intention with which they have entered into it, to convert a thing 
into a chattel which by law is a hereditament (Zavery v. Pvrsell, 1888, 39 
OLD. 608). 

But, however this may be, it would seem tliat the question is now set at 
rest by the Sale of Goods Act, which expressly extends (s. 62) the scope of 
“ goods ” to “ emblements, industrial growing crops, arid thimys attcuHied to or 
forming part of the land which are agreed to he severed before sale or undjcr 
the eordrouit of sale.” It may perhaps be assumed, though the matter 
cannot be said to be altogether clear, that the italicised words are intended 
to apply to growing crops as well as to fixtures ; for if all friictiis nMural^ 
were left out, the efiect of the Act would be to reverse the decision in 
Marshall v. Green, and this, it is thought, can hardly have been intended. 
It would seem that under the latter part of the above definition would fall 
not only growing crops to be severed by the buyer without delay (as in 
Marshall v. Green, supra), but also those being fruetus naturales the 
severance of which is postponed for the purchaser’s benefit to a future 
period ; for they would apparently be still “ agreed to be severed . . . 
imder the contract of sale.” And it further seems to follow that the 
line of authorities, beginning with CrosSy v. Wadsworth in 1805 (6 East, 
602 ; 8 R. R. 666), and ending with Bodtoell v. Phillips in 1842 (9 Mee. & 
W. 502), to the efiect that agreements for the sale of fruetus naturales 
vesting an interest in them in the purchaser before severance are contracts 
relating to land, can now no longer be relied upon, since the crops in 
question may he “ goods ” within the Sale of Goods Act. 

The above statutory provision also sets at rest the question whether 
fruetus industriales, though admittedly chattels and not land within the 4th 
section of the Statute of Frauds, were “goods ” within the 17th, a question 
upon which much doubt was entertained on the part of high authorities 
(see Bepjamin on ScUe, p. 123, 4th ed.). Both emblements and growing 
crops are now expressly included in the definition of “ goods.” It would 
seem clear that the expression “industrial growing crops” is added in 
order to comprise those crops which, though owing their existence to skill 
and labour, are yet not included in the term “ emblements,” which, as will be 
presently seen, is confined to crops of that species only which ordinarily 
repay the labour by which they are produced within the year in which that 
labour may be besMwed {Graves v. Weld, 1833, 5 Bam. & Adol. 105). This 
is the class of products of the soil referred to by Mr. Beiyaidn, p. 125, 
as “intermediate’/ between the fruetus induUriales and the fruetus. 
naturales", neither annual as emblements nor permanent as grass or 
trees, but affording either no crop tiU the second or third year, or affording 
a succession of crops for twa or three years before they are exhausted, such 
as madder, clover, teasles, etc. With regard to these “ it would seem that 
|he crop of the first year would be fruetus industriales, but that of sub- 
sequent years, like fruit or trees planted by tenants, would be fruetui 
n^urales unless requiring cultivation, labour, and expense for each hucces' 
sive crop, as hops do, in whicl^ event they would m fruetus indutbriideB 
tm Skhausted” (Benjamin on Sale, p. 128). 

A contract for the sale of the produce of growing crops not yet 
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has been held, upon the value proving to exceed £10, to be withyi the 17th 
section of the Statute of Frauds ( fTatts v. Friend, 1830, Barn. & Ci*e88. 446). 
This would now, as a contract for the sale of goods to be acquired by the 
seller after it has been entered into, be a contract for the sale of “ f utui'e 
goods ” within sec. 5 of the Sale of Goods Act, and consequently also 
within sec. 4. 

Where a contract is entered into for the purchase or hire of land, and 
the growing crops are purchased as mere accessories to the land, they are con- 
sidered part of the land {Mayfield v. Wadaley, 1824, 3 Barn. & Cress. 367, per 
Littledale, J.),and consequently within the 4th section of the Statute of Frauds 
(see Lord Falmouth v. Thomas, 1832, 1 C. & M. 89). In such cases part 
of the consideration which moves the purchaser to buy the crops is the fact 
of his having acquired an interest in the land (Benjamin on Sale, p. 129). 
It is presumed that this result is not affected by the Sale of Goods Act. 

2. Growing crops form, of course, an important element in the question 
of the amount of compensation which a tenant becomes entitled to receive, 
whether under special agreement, by local custom, or by legislative 
enactment, upon quitting his holding when his interest determines. These 
matters will be considered hereafter (see Tenant-Right). But the present 
seems a convenient place for saying a few words on the allied subject 
of emblements, to which, subject to the observations which follow, a tenant 
becomes entitled at the end of his term. 

As just stated, emblements are growing crops of the “ industrial ” class, 
or, to adopt a recognised definition, they are the growing crops of those 
vegetable poductions of the soil which are annually produced l)y the labour 
of the cultivator (Wharton’s Laio Diet. sub. voc.). Only those growing crops 
are included in the term which, under ordinary circumstances, repay the 
labour of producing them within the year in which that labour is bestowed 
(see Graves v. Weld, 1833, 5 Barn. & Adol. 105, per Lord DenmaU, C.J.). But 
where this is the case the crops do not cease to be emblements by reason of 
accidental circumstances which may in a particular case have delayed the 
production beyond that time (s. c.). On the other hand, the fact that a 
natural product like grass has been sown from seed and has been improved 
and increased by care and cultivation, does not bring it within the scope of 
emblements, unless, like clover, it be purely of an artificial kind(l Williams, 
Executors, p. 625, 9th ed.). So trees which are a “ pennanent or natural 
profit of the earth” {frucUis naturales) are not within the designation, 
whether they bear fruit or not {Co. Litt. 55 & ; 2 Black. Com>. 123). Men- 
tion has already been made of the fact that the right of the tenant to treat 
crops as emblements has been extended to those which, though not 
maturing within a year, yet require, in the year whefl they are gathered, 
so much C4iil^vation and expense, like hops, as may be “ deemed equivalent 
to the sowing and planting of other vegetables ” {Latham v. Atwood, 1639, 
Cro. (3) 515, as explained in Graves v. Weld, ubi supra). But he is in no case 
entitled to more than one crop, being the crop growing in that year in 
which his interest determines {(h*aves v. Weld^ ubi supra). 

put it is not every tenant, of course, who can claim emblements. Hie prin- 
ciple on which the claim is founded being that a tenant should be encourag^ 
to cultivate by being sure of receiving the fruits of his labour {Graves v. Weld, 
vU sfkipra), it cannot apply either where the tenancy is one of defined dura- 
tion, or where it is determined by his owg act ; for in either case the loss 
of such fruits would clearly lie at his own door. Consequently, fdf the 
claim to arise at all, it is necessary that both the following conditions should 
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be fulfilled : the determination of the tenant’s interest must depend on an 
event (1) which is^uncertain, (2) which is independent of his own will. 
Illustrations of “ uncertainty ” within the meaning of the rule are in the 
case of a tenancy for life, either of the tenant himself or of some other 
person {Co, LitU 55 5), or for years determinable on life {ibid.), or from year to 
year {Kingsbury v. Collins, 1827, 4 Bing. 202; 29 K. K. 534), or at will 
{Litt s. 68). Cases of fulfilment of the second condition are where the 
determination is due to the act of God (as where a tenant for life dies, 
Co, I/itt. 55 b), or of the law (2 Black. Com. 123), or of the lessor where the 
tenancy is at will {Co. Litt. 55 b). On the other hand, in the case of sur- 
render or forfeiture by the lessee, he loses his right to emblements 
(Com. Dig. Biens (G. 2)) ; and, on the same principle, so does a parson who 
resigns his living {Bidwer v. Bulwcr, 1819, 2 Barn. & Aid. 470 ; 21 K. E. 358). 
And for this result to ensue it is sufficient that the lessee’s act be the 
indirect cause of the determination, provided that the direct cause is the 
natural and immediate consequence of such act (see Davis v. Eyton, 1830, 

7 Bing. 154). On the determination, however, of the lessee’s interest by his 
own act, and the consequent loss of his right to emblements, the rights of a 
sub-tenant holding under him are preserved (2 Black. Com. 124). 

Emblements which, of course, are personal property, and indeed, as 
already seen, expressly within the Sale of Goods Act, belong to the tenant 
himself, his devisee, or his personal representatives (2 Black. Com. 404), to 
whom, as against the heir, they pass on the tenant’s death (1 Williams, 
Executors, 623). As between the executor, however, and a devisee of the 
land, they belong to the latter, unless made the subject of an express bequest 
(Shep. Touch. 472). And to take the case out of this rule, the express 
bequest to the legatee must be clear ; a bequest, for instance, of all goods, etc., 
“ personal estate and effects . . . not thereinbefore specifically bequeathed ” 
has been held insufficient {Cooper v. Woolfitt, 1857, 2 H. & N. 122). But 
though there has been one decision ( Vaiscy v. Reynolds, 1828, 5 Euss. 12) 
to the contrary, a bequest of the “ stock ” upon a farm has uniformly been 
held to pass the emblements and crops growing on the testator’s land at the 
time of liis death {Cox v. Oodsalve, 1698, 6 East, 604 n ; West v. Mooi^e, 1807, 

8 East, 339; 9 E. E. 460; Blake v. Gibbs, 1825, 5 Euss. V6n \ Budge v. 
Winnall, 1849, 12 Beav. 357 ; In re Boose, 1880, 17 Ch. U. 696). 

In order to exercise his rigJit to emblements, where it exists, the tenant 
has free entry, egress, and regress to and from the premises after the 
determination of his interest {Co. Litt. 56 a) ; and this privilege extends 
to his grantee (Shep. Touch. 244), and to a third person who has been 
pennitted by him to sow the land on the terms of sharing the crop with 
him {King^ury v. Collins, supra). He has, however, no right to exclusive 
occupation of the llnd, and it seems doubtful, if he or his executors occupy 
it till the emblements are ripe, whether the landlord may maintain 
use and occupation (1 Williams, Executors, 632). 

The exercise of the right to emblements l>eiiig obviously open to the 
objection that it interferes with the undisturbed cultivation of the land 
in the hands of its existing^ occupiers, the Legislature interfered in 1851 
with fl(h Act (14 & 15 Viet. c. 25, s. 1) by which the right in questioq was 
polished, compensation being given by prolonging the tenant’s term until 
the expiration of his then current year. But-4he Act, which applies to 
“any farm or lands,” extends*only to those held liy tenants at a rack-rent 
Consequently the old law, as set out briefly above, is still of importance, 
and%ould usually obtain, for example, as between the personal representa- 
tives of a tenant for life and the remainderman. It has been held that ihe 
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Act in question, which relates to tenancies determining “ by the death or 
cesser of the estate of any landlord for his life or for aj^y other uncertain 
interest,” applies to all tenancies in respect of which, but for the Act, there 
might have been a claim to emblements, and therefore to the tenancy of 
a cottage with about an acre of land, partly cultivated as a garden and 
partly sown with corn and planted with potatoes {Haims v. Welch, 1868, 
L. E. 4 C. P. 91). The Act further provides that the succeeding landlord 
shall be entitled to recover from the tenant a fair proportion of the rent 
from the time of the death or cesser of the estate of his predecessor to the 
time of the tenant's quitting ; and tliis has been held to justify the recovery 
of such rent by distress {s, c.), 

3. At common law a distress was only a pledge in the hands of the 
distrainor (see Distress). Consequently nothing could be seized which 
the distrainor would have been unable to restore in the same condition 
as when it was taken {Simpson v. Hartopp, 1744, Willes, 512 ; 1 Smith, Z. C. 
421, 10th ed.). Growing crops were therefore privileged from distress 
(1 Eo. Ab, 666). But this immunity was done away with by Stat. 11 
Geo. II. c. 19, which expressly empowers (s. 8) a landlord to distrain upon 
“ all sorts of corn and grass, hops, roots, fruit, pulse, or other product what- 
soever ” {sc. of the same nature as corn, roots, etc.) {Clark v. Gaskarth, 1818, 
8 Taun. 431 ; 20 E. E. 516), “ which shall be growing ” on the demised lands : 
to cut, gather, and lay them up when rii>e in a barn or other proper place 
thereon, or failing such place, then in some barn or proper place as near 
as may be to the premises : and in convenient time to appraise and sell 
them to meet the rent due and the expenses, such appraisement to be 
taken wlien they are cut and gathered, and not before. And notice of the 
place of deposit must (by s. 9) be given to the tenant within a week. This 
enactment seems to place a distress on growing crops on a dillerent footing 
to a distress on other goods in three respects: — First, the impounding 
must take place on the demised ])remises, unless there be no barn or other 
proper place thereon; and the distrainor has not, as in other cases, the 
option of impounding the distress off the premises, or (under 11 Geo. II. 
c. 19, 8. 10) on the premises. Secondly, tlie abolition of the necessity for 
the appraisement of distrained goods (by the Law of Distress Amendment 
Act, 1888, 51 & 52 Viet. c. 21, s. 5), except at the written request of the 
tenant or owner, would appear not to apply to growing crops, because their 
appraisement is specially required, as just seen, by the Stat. 11 Geo. ii. 
c. 19, s. 8, and not by the Stat. 2 Will. & Mary, sess. 1, c. 5, s. 2, to which 
alone the Act of 1888 refers. Thirdly, the option which the distrainor 
still has of holding the distress as a pledge in lieu of selling it (see 
Philpott V. Lehain, 1876, 35 L. T. 855) would seem not te apply in the case 
of growing ^r^^s, the sale of which has been said to be probably compulsory 
{Pwott V. Bvrtles, 1836, 1 Mee. & W. 441, per Parke, B.). 

But as growing crops were thus made distrainable by statute, they 
enjoyed, like other goods, absolute privilege from distress when they had 
been once seized in execution by the sheriff^ and when, after sale to a 
purc^ser, they were in such a state as not to be capable of being severed 
and removed, the privilege extiended to protect them from a distress for 
rent due after such sale Jeee Peacock v. Purvis, 1820, 2 B. & B. 362,* 
23 E. E. 465 ; Wharton f/Naylor, 1848, 12 Q. B. 673 ; In re Benn-Davis, 
1885, 55 L. J, Q. B, 217). But the landlord and Tenant Act, 1851 
k ^ Viet. c. 25), now provides (s. 2) that in case all or any paiA of 
the growing crops of the tenant of any farm or lands shall be seized and 
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sold by any sheriff or other officer under a writ of execution, they shall, 
so long as remaning on the lands, in default of sufficient distress of the 
goods and chattels of the tenant, be liable to distress for any rent accruing 
due after such seizure and sale, notwithstanding any bargain and sale or 
assignment of such growing crops by the sheriff. Growing crops taken in 
execution are therefore, in the present state of the law, only conditionally 
privileged from distress. 

It may be added here that where growing crops are distrained with 
other things for which conditional privilege is claimed, their value is not 
to be taken into account in deciding whether that claim has been made 
good, inasmuch as only those things are to be reckoned whixk are imme- 
dvxtely available to meet the arrears of rent by sale (Piggott v. BirtUe^ 
euprc^. 

4. The distinction, as it affects growing crops, between things liable to 
execution under a writ of fieri facias and things not so liable, corresponds 
very closely to the distinction which has already been pointed out between 
fructus industriales and fructua naturales. The former, which belong to the 
executor as against the heir, and which are now “ goods ” within the Sale 
of Goods Act, can alone be seized under that writ by the sheriff. Thus 
while growing fruit, for instance {Rodivcll y.^Phillips, 1842, 9 Mee. & W. 501, 
per Lord Abinger, C.B.), or a growing crop of meadow-grass (Watson on 
Sheriffs, 2nd ed., p. 253), could not be levied upon, growing potatoes 
{Evana v. Roberta, 1826, 6 Barn. & Cress. 829 ; 29 E. E. 421, per Bayley, J. ; 
Anderson v. Radcliffe, 1858, El. B. & E. 806), or crops of corn {Poole's case, 
1703, 1 Salk. 368, per Holt, C.J.) and after-eatage of stubble {JoTiea v. Flint, 
1839, 10 Ad. & E. 753, per Lord Denman, C.J.) are within the rule. But a 
sheriff only has authority to sell the crop as it stands, and cannot recover 
expenses incurred in cutting, carrying, or preparing it as part of the costs 
of the execution {In re Woodham, 1887, 20 Q. B. D. 40). 

The power of the sheriff to seize growing crops in execution has, how- 
ever, been greatly curtailed by an Act which was passed in 1816 to 
regulate the sale of farming stock taken in execution. IJnder the provisions 
of this Act (56 Geo. iii. c. 50), a sheriff selling under ah execution may not 
allow to be carried off from the land “ any straw, threshed or unthreshed, or 
any straw of crops growing, or any chaff, colder, or any turnips, or any manure, 
compost, ashes, or seaweed, in any case whatsoever ; nor any hay, grass, or 
grasses, whether natural or artificial, nor any tares or vetches, nor any roots 
or vegetables, being produce of such lands,” in any case where any covenant 
or written agreement with the landlord, of w^hicli the sheriff shall have had 
notice in writing, may forbid their removal from the land (s. 1). The tenant 
is bound to give written notice of the existence of such covenants to the 
sheriff, who is in his turn bound to inform the landlord 2 md his agent 
of the execution (s. 2). But the sheriff may dispose of crops or 
produce to any person who may agree with him in writing to expend them 
On the land, in accordance with any covenant or agreement, or (failing that) 
in accordance Vith the cujtom of the country (s. 3). The Act further 
provides that no sheriff shall, by virtue of any process whatsoever, sell or 
wpose of any ** clover, rye-grass, or any artificial grass or grasses wffatso- 
9ver, which shall be newly sown and be growing under any crop of standing 
com” (s. 7); also that no assignee of any bankrupt, or under ahy biU 
of sale, nor any purchaser of the goods, chattels, stock, or crop of any person 
employed in husbandry on any lands let to farm, shall take or seU any 
“hay, straw, grass, or grasses, turnips, or other roots, or any other pri^ujje 
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of such lands*’ in any other manner and for any other purpose than 
the person oould have done through whom he clflims (s. 11). The 
trust^ in bankruptcy has been held to be bound by this provision, 
though in pursuance of •his rights he may actually have disclaim^ 
the lease {Lylbe y. ffart, 1885, 29 Ch. D. 8). The word “purchaser** 
in this provision is to receive its ordinary construction, and is not 
cut down by virtue of the title and preamble of the statute to a 
purchaser from the sheriff {JFilmot v. Bose, 1854, 3 El. & BL 563). It 
only applies, however, to a person who buys from the tenant, and not, for 
instance, to one who buys from the landlord selling under a distress 
{Hawkms v. Walrond, 1876, 1 C. P. D. 280). 

Growing crops are also subject to seizure under a writ of sequestration 
(see Dickimon v. Smithy 1813, 4 Madd. 177). 

5. Growing crops were not personal chattels within the Bills of Sale Act 
(17 & 18 Viet. c. 36) of 1854 {Brantom v. Griffiths, 1877, 2 C. P. D. 212). 
By the Act of 1878 (41 & 42 Viet. c. 31), however, that term is made 
specifically to include them “ when separately assigned or charged,” but not 
“ when assigned together with any interest in the land on which they grow ** 
(s. 4): with the further proviso that that term is not to include “any 
stock or produce upon any farm or lands which, by virtue of any covenant 
or agreement, or of the custom of the country, ought not to be removed 
from any farm where the same are ” at the date of tlie bill of sale {iUd.). 
(The effect of such last-mentioned covenant or agreement, under the Statute 
56 Geo. III. c. 50, in the case of a purchase from the tenant, has already been 
referred to.) The Act of 1878 goes on to provide (s. 7) that no growing 
crops shall be deemed to be separately assigned or charged by reason only that 
they are assigned by separate words, or that power is given to sever them 
from the land on which they grow, without otherwise taking possession of 
or dealing with such land, if by the same instrument any freehold or lease- 
hold interest in the land on which such crops grow is also conveyed or 
assigned to the same person. And the Act of 1882 (45 & 46 Viet. c. 43), 
after providing for the avoidance, except as against the grantor, of every bill 
of sale, in respect of all personal chattels comprised in it, but not specifically 
described in the schedule (s. 4), and also in respect of chattels of which, 
though specifically described, the grantor was not the true owner at the 
time of the execution of the bill of sale (s. 5), goes on to enact (s. 6) 
that “ nothing contained in the foregoing sections of this Act ” (compare 
Tennant v. Howatson, 1888, 13 App. Cas. 489) shall render a bill of sale void 
in respect of any growing crops separately assigned or charged, where sucli 
crops were actually growing at the time when the bill of sale was executed. 
Under this provision, the expression “ separately assigned or charged ** is to 
receive the^syne construction as in the Act of 1878 (per Bindley, L.J., in 
next cited case). Consequently growing crops are deemed to be so assimed 
within it, if assigned apart from any interest in land, though assigned mong 
with personal effects {Roherts v. Roberts, 1884, 13 Q. B. D. 794). 

It has been decided (under the Act of 1854), that though a bill of sale, 
ns already mentioned, did not require registration in respect of growing 
crops* at all, yet, inasmuch as when the crops were subsequently severe^ 
by the grantor they became personal chattels, the bill of sale, in order to 
protect* them, required registration {Ex parie National Mercantile Bank, 
1880, 16 Ch. D. 104). It is presumed tha^ the same principle would apply 
under the present Acts to growing crops not “ separately assi^ed.” • 

Where the tenant of a farm assigned by a bill of sale his present and 
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future growing crops, stock, and effects, whether on the farm or elsewhere, by 
way of mortgage, itVvas held that the description of the future crops was, so 
far as those on the farm were concerned, sufficiently specific to make a valid 
assignment of them in equity {Glemerds v. Matthews, 1883, 11 Q. B. D. 808). 
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Definition, — The contract of guarantee, or^ as it is sometimes called, 
the contract of principal and surety, which may be defined as a contract to 
pay a debt or perform a duty in the event of another person, who is 
primarily liable, not paying such debt or performing such duty, is apt 
to be confounded with other contracts, in particular with the contracts 
of indemnity and insurance. Many definitions of guarantee include in- 
demnity, tlie right of contribution, the contract of insurance, and the 
contract of a del crcderc agent. Tliere is a sense in which the contract of 
indemnity includes guarantee ; it has been remarked that every promise to 
become answerable for the debt or default of another may be expressed as an 
indemnity {Green v. Cre^sswell, 1839, 10 Ad. & E. p. 458). But a distinction 
exists between a promise to pay the creditor if the principal debtor makes 
default, and a promise to keep a person who has entered, or is about to 
enter, into a contract of liability indemnified against that liability, inde- 
pendently of the question whether a third person makes default or not 
{Guild V. Conrad, [1894] 2 Q. B. p. 896 ; Thomas v. Cook, 1828, 8 Barn. & 
Cress. 732). A lessor demises premises under a lease containing a covenant 
to pay the rent reserved ; the lessee assigns his interest ; the relation of lessor 
to lessee after assignment is not one of principal and surety ; throughout the 
term a primary liability subsists between the lessor and lessee, and not the 
less so that the assignee is bound to indemnify the lessee {Baynton v. 
Morgan, 1888, 22 Q. B. D. 74). Many companies issue “ guarantee policies.” 
The use of the word “ policy ” or “ insurance ” does not necessarily determine 
whether a contract is one of insurance or guarantee ; the whole contract 
must be looked at in order to ascertain its real nature, and whether the 
parties contemplated the .rights and duties of principal and sdtety or of 
assurer and assiu'ee (see dissenting judgment of Kay, L.J., in Dane y. 
Mortgage Insurandk Co., [1894] 1 Q. B. 54). 

Lord Selborne, in Dmvean Fox, & Co. v. Few Souths Wales Bank, 
1880, 9 App. Cas. p. 11, in which the position of an indorsee of a bill 
of exchange was considered, divided contracts of surety into three 
cksses: “(1) Those in which there is an agreement to constitute, for a 
particular purpose, the rektion of principal and surety, to which agree- 
ment 1;he creditor thereby secured is a party ; (2) those in which tl^pre is 
^ similar agreement between the principal and surety only, to which 
the creditor is a stranger; and (3) those in which, without anv such 
contract of suretyship, thfere is a primary and secondary uability 
of two persons for one and tfee same debt, being, as between the two, 
thaT of one of these persons only, and not equally of both, so that the 
other, if he should be obliged to pay it, would be entitled to reimbursement 
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from the person by whom (as between the two) it ought to have 
been paid.” f 

Tlie House of Lords decided that the contract of an indorsee was within 
the third class ; “ cases in which there is, strictly speaking, no contract of 
suretyship, but in which there is a primary and secondary liability of two 
persons for one and the same debt, by virtue of which, if it is paid by the 
person who is not primarily liable, he has a right of reimbursement or 
repayment from the other” (1880, 9 App. Cas. p. 11). 

The Fw'ni of Contract — At common law a contract of guarantee need 
not be in writing. This, however, was altered by sec. 4 of the Statute of 
Frauds, 29 Car. ii. c. 3, which enacted that: “No action shall be brought 
whereby to charge the defendant upon any special promise to answer for 
the debt, default, or miscarriages of another person,” etc., “ unless the agree- 
ment upon which such action shall be brought, or some memorandum or 
note thereof, shall be in writing, and signed by the party to be charged 
therewith, or some other person thereunto by him lawfully authorised.” 

The authorities do not state whether the above words “ any 
special promise to answer for the debt, default, or miscarriages of another,” 
or the same words in the Mercantile Law Amendment Act, 1856, are 
an exhaustive definition of the contract of guarantee, a word which is 
not found in the Statute of Frauds. But probably they are intended to 
be such. 

The following are some of the chief points established as to the above 
section of the Statute of Frauds : — 

(a) The contract of guarantee must be collateral, accessory, or sub- 
sidiary (to quote phrases often used) to another contract or obligation in 
existence or in contemplation {liirhmyr v. Darnell, 1705, 1 Sm. L, C., 10th ed., 
287). The contract which is to be guaranteed need not actually exist at 
the time of the contract of guarantee (Mottntstephen v. Laheman, 1874, 
L. 11 5 Q. B. 613 ; L. E. 7 Q. B. 197; L. 11 7 H. L. 17). The rule 
*\fideJtissor et prcccedcre dbligationcm et seqni potest ” {Inst. xx. 3) holds 
good, but the parties must have intended that there should be a princiijal 
debtor. Hence, in such cases as Anstey v. Mar den (1804, 1 Bos. & P. N. E. 
124; 8 E. E. 713), where there is a novation or purchase of a debt, the 
statute does not apply. 

It might have been supposed that the contract of a del credere {q.v.) 
agent, who for a special commission makes himself answerable for the debt 
or default of a customer, was within the statute; but for reasons which 
cannot now be questioned, it has been held that such a contract is not 
within th? statute {Couturier v. Hastie, 1852, 8 Ex. Eep. 40 ; 9 Ex. Eei». 
102 ; 5 H. L. 673 ; Sutton v. Orey, [1894] 1 Q. B. 285). 

(5) The promise must be to “another person,” ij\ nof^bo the debtor but 
to the creditoi, or, as it is sometimes expressed, “ there must be privity 
between the principal creditor and the surety.” “ The statute applies,” said 
Parke, B., in Hargreaves v. Parsons (1844, 13 Mee. & W. 561), “ only to 
promises, made by the persons to whom another is already, or is to become, 
answerable. It must be a promise to be answorable for a debt or default 
in sonje duty by that other person towards the promisee. This was deftided , 
and no doubt rightly, by the Court of Queen’s Bench in Eastwood v. Kenyon ^ 
(1840, 11 Ad. & E. 438) and in Thomas v. Cook (1828, 8 Barn. & Cress. 728). 
See also in In re Boyle, [1893] 1 Ch. p. 99. * 

(c) The words of sec. 4, “ default or ini^arriages,” include liability not 
merely for debts but for wrongful acts or torts (XiVA*Aa?/i v. Marter^ 1S19, 
2 Bam. & Aid. 613 ; 21 R. R, 416). 
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{d) There must be consideration to support a contract of guarantee not 
under seal {Barrtil v. Trussell, 1811, 4 Taun. 117 ; Semple v. Pink, 1847, 
1 Ex. Eep. 74). The contrary was once supposed; an idea no doubt 
suggested by the fact that the consideration is not, as a rule, an advantage 
accruing to the promisor, but some detriment or inconvenience suffered, or 
advant^e parted with, by the principal creditor. 

What is “consideration” depends on the general law as to contracts. 
Here it- may be stated that a binding promise not to sue the debtor is 
SuflScient consideration. It has also been held that if the guarantor 
requests the creditor to forbear suing, and the creditor on such request 
does in fact forbear to sue, although he does not at the time of the request 
bind himself not to sue, there is good consideration {Crcars v. Hunter^ 1887, 
19 Q. B. D. 341 ; MUes v. New Zealand Alford Estate Co,^ 1886, 32 Ch. 
D. 266). 

(<?) The consideration need not be in writing. In Wain v. Warlters 
(1804, 6 East, 10 ; 1 Sm. Z. 0., 10th ed., 310 ; 7 R E. 645) it was decided 
that the words of sec. 4, “ the agreement ” or “ some memorandum thereof ” 
* included the consideration, and that a document which did not specify the 
consideration did not satisfy the statute. The law as tlius declared proved 
inconvenient to the mercantile community, and was altered by the Mer- 
cantile Law Amendment Act, 19 & 20 Viet. s. 3, which states that : “No 
special promise to be made by any person after the passing of this Act to 
answer for the debt, default, or miscarriages of another person, being in 
writing and signed by the party to be charged therewith, or some other 
person by him thereunto authorised, shall be deemed invalid to support an 
action, suit, or other proceeding to charge the person by whom such 
promise shall have been made, by reason only that the consideration for 
such promise does not appear in writing, or by necessary inference from a 
written document.” 

(/) The words of the 4th section of the Statute of Frauds are : “ No action 
will lie ” ; a verbal grant is not null and void, and the Courts have held 
that, for certain purposes, a verbal guarantee may be valid. For example, 
a verbal guarantee may be a good ground of defence {Lavery v. Turley^ 
1860, 30 L. J. Ex. 49). 

(y) There must be no liability on the part of the surety prior to that 
which arises from the contract of guarantee {FUzgcrald v. thmlety 1859, 
7 C. B. N. S. 374 ; SvJtton v. Grey, [1894] 1 Q. B. 285). 

(A) An alteration of a contract within the statute must be in writing 
{Emmet v. Dewhurst, 1851, 3 Mac. & G. 587). 

Some of the earlier decisions assimilated a contract of guarantee to a 
contract of insurance, and made it obligatory for the person guaranteed or 
the principal creditor to disclose to the guarantor all material facts. It 
is now settled that this obligation does not exist. The cleitrast statement 
of the law on this point is given by Blackburn, J., in Lee v. Jones, 1864, 
17 0. B. N. S. 603 ; 14 C. B. N. S. 386 : “ When the creditor describes to 
the proposed sureties the transaction proposed to be guaranteed (as in 

K neral a creditor does), tbfit description amounts to a representation, or at 
ist^s evidence of a representation, that theie is nothing in the transaction 
that might not naturally be expected to take place between the parties in 
^ a transaction such as that described. And, if a representation to this effect 
is made to the intended surety by one who knows that there is something 
not naturally to be expected to take place between the parti^ to the 
txiRisaction, and that this is unknown to the person to whom he make6 
representation, and that, if it were known to him he would not enter' int^ 
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the contract of suretyship, I think it is evidpce of a fraudulent representa- 
tion on his part. ... I think that it must in every caseidepend upon the 
nature of the transaction whether the fact not disclosed is such that it is 
impliedly represented liot to exist, and that must be generally a question 
of fact proper for a jury.” 

G<mtrudim of th^ Cotdra^L—lvL recent times the Courts have applied to 
guarantees the ordinary principles of construction, regard being had to 
the surrounding circumstances {Morrell v. Cmvan, 1877, 7 Ch. D. 161). 
The two questions of construction which oftenest arise are : (1) whether 
the guarantee is for the whole or part of the debt guaranteed; 
(2) whether it is a continuing guarantee. If the guarantee is for the 
whole debt, the creditor can on default recover the whole from the surety, 
leaving him to obtain contribution from his co-sureties, if any. If the 
guarantee is only for part of the debt, the surety on payment of that part 
steps into the shoes of the debtor ; he is entitled to prove pro tanto in 
place of the principal creditor {In rc Sass, [1896] 2 Q. B. 12). If the 
surety guarantees the whole debt, his right of proof remains in abeyance 
until the whole debt is paid {Mlis v. Emmamid, 1876, 1 Ex. D. 157). 
Whether a guarantee is for the whole or part of a debt is a question 
of construction of the entire document. But certain rules on the subject 
have been formulated, one being to the following effect : “ Where the surety 
has given a continuing guarantee, limited in amount, to secure the floating 
balances which may from time to time be due from the principal to the 
creditor, the guarantee is, as between the surety and the creditor, to be 
construed, both at law and in equity, as applicable only to a part of the 
debt, co-extensive with the amount of his guarantee ” {Ellu v, Emmanuel^ 
1876, 1 Ex. I). 164). ‘‘Where the guarantee limited in amount is for a 
debt already ascertained which exceeds that limit (no case decides that), 
it is primd fade to be construed as security for part of the debt only.” 
Whether it is for the whole or part is, in these “circumstances, a question 
of construction of the particular document” (p. 168). 

Revocation. — Unless the contrary is agreed, a guarantee is revocable as 
to future transactions at any time, unless the guarantee is for some trans- 
action not completed, or for some continuing consideration {Lloyd v. Harper y 
1880, 16 Ch. D. 290). 

Duties of Surety to Creditor. — Chief of these is the duty of the surety to 
pay on default by the debtor; a duty which arises, unless the contrary 
is stipulated, without notice by the creditor. According to English 
law, the creditor is not bound to take proceedings against the debtor, 
or to realise securities in his possession, before enforcing his rights 
against the surety. The latter will not be bound by a judgment or 
award against the debtor or admission by him; unles# the contrary is 
stipulated, he is entitled to have the debt proved {Ex parte Young y 1881, 
17Ch.p.66«)f 

Didies of Credits to Surety. — Of these the chief is the duty of the 
creditor to surrender to him all securities, etc. (beneficium cedendarum 
o^ionum). This rule applies to securities recei’jed before or after the date 
of the guarantee {Bechervaise v. LevriSy 1872, L. R. 7 C. P. 372 ; Fories v. 
Jaxksdh, 1882, 19 Ch. D. 616, 621), even though the surety was unaware 
^heir existmee. Sec. 6 of the Mercantile Law Amendment Act provides : ^ 
“ Every jperw)n who, being surety for the debt or duty of another, or 
being l&ble with another for any debt or duty, shall pay such debt or 
perform such duty, shall be eutitled to hav# assigned to him or to a trustee 
for him, every judgment, specidty, or other security which shall be held 
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by the creditor in respect of such debt or duty, whether such judgment, etc., 
shall or shall notd)e deemed at law to have been satisfied by the payment 
of the debt or the performance of the duty, and such person shall be 
entitled to stand in the place of the creditor and to use all the remedies, 
and, if need be, upon a proper indemnity, to use the name of the creditor, 
in any action, or other proceedings, at law or in equity, in order to obtain 
from the principal debtor or any co-surety, co-contractor, or co-debtor, as 
the case may be, indemnification for the advances made and loss sustained by 
the person who shall have so paid such debtor or performed such duty; and 
such payment, etc., so made by such surety shall not be pleadable in bar 
of any such action or proceeding by him : provided always that no co- 
surety, co-contractor, or co-debtor shall be entitled to recover from any 
other co-surety, co-contractor, or co-debtor, by the means aforesaid, more 
than the just proportion to which, as between those parties themselves, 
such last-mentioned person shall be justly liable” (19 & 20 Viet. c. 97, 
s. 6). 

Indorsers of a bill of exchange, who are in a sense sureties, cannot so 
avail themselves of the above rule as to prevent an indorsee of a bill dealing 
during its currency as he thinks fit with securities {Duncan, Fox, & Co. v. 
New South Wales Bank, 1880, 6 App. Cas. 1). 

It would seem that the surety may require the creditor to sue the 
debtor when the debt becomes due (De Colyar, p. 318). 

The surety may plead the rights of set off which the debtor could have 
set up {Murphy v. GIolss, 1869, L. E. 2 P. C. 408; 36 & 37 Viet. c. 66, 
s. 24 (2)). (See Guillouard, p. 257.) 

, . Duties of DeUor to Surety, — It is the duty of the debtor to repay the 
surety who has satisfied the debt or obligation, and the latter may recover 
by action money so paid. In Eoman law the surety was entitled in certain 
cases to take proceedings before payment against the debtor, e.g. if the 
debtor allowed an unreasonable time to elapse without paying ; and most 
modem codes recognise such a rule. On this point there is little authority in 
English law. But it seems that if the debt has become due, and the creditor 
for some reason refuses to sue, the surety may take proceedings to compel the 
debtor to pay (Willes, J., in Bechervw'm v. Lewis, 1872, L. E. 7 C. P. 372, 
377). 

On being sued, the surety may bring in the principal debtor as third 
party {Ex parte Young, In re Kitchin, 1881, 17 Ch. I). 670). 

Dutus between Co-Sureties. — A surety who has paid the debt of the 
creditor has the right to proportionate contribution from the co-sureties, 
according to the measure of their liability; and it seems also that a surety 
is entitled, before payment, to call up his co-sureties for contribution 
{Wolmershausenw. [1893] 2 Ch. 614). 

The right to contribution exists, unless the contrary is sti^jilated, where 
the sureties are bound jointly and severally, or jointly or severally, wholly 
under the same or different instruments (see, however, Coope v. Twynam, 
1823, 1 Turn. & E. 426 ; 24 E. E. 89). In equity the contribution was 
determined by the rule o^solvent co-sureties, and the rule is now followed 
(Judicature Act, 1873, s. 25). Cp., as to mode of apportionment, EUesmere 
Brewei^ Co. v. Cooper, [1896] 1 Q. B. 81. * 

Discharge of Surety. — The grounds of rescission which are applicable to 
guarantees and other contracts need not be here considered : reference can 
be made briefly only to some grounds of defence special to guarantees. 5tte 
foJiowing are some of the chief founds of discharge of surety : — (a) Drsekarge 
of swrety by extinction of the prin^dpal contract — Cum causa principeUis jno 
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consistU, 7m cd fuidem qucc sequuntur locum Imbent. Thus if a creditor volun- 
tarily releases the debtor or executes a deed of composition, the surety will be 
discharged, in the absence of a reservation of rights against him {Gommerdal 
Bank <?/ Tasmania v. Jom.% [1893] App. Cas. 313). This principle does 
not apply to release by operation of law (see Bankruptcy Act, 1883, s. 3 
(19), and Bankruptcy Act, 1890, p. 30 (4); also see Kay, J/s, decision, 
Yorkshire Eivy. Waggon Co. v. Maclure, 1881, 19 Ch. D. 478). 

(6) Discharge hy death of one or more of the paHics, or hy a change 
in the parties to the contrast — ^At common law a contract of guarantee 
was rescinded as to future transactions by the death of one of the 
parties thereto if the guarantee could have been terminated by the 
guarantor himself by notice, unless an intention to the contrary appeared 
therein. It might have been thought that the effect of any change 
in the parties to whom, or for or in respect of whom, a guarantee was 
given, whether by increase or decrease, consolidation of one firm with 
another, or amalgamation of one company with another, would Iiave been to 
release the guarantor. But the early cases on this point were not clear : 
some of them turned on nice distinctions as to the nature of the business 
(see authorities collected in De Colyar, pp. 279 ct scq ; Fell, p. 1 22). On this 
point the Partnership Act, 1890, 53 & 54 Viet. c. 39, s. 18 (which appears to 
reproduce the Mercantile I^aw Amendment Act, 1856, s. 4), enacts: “A 
continuing guaranty or cautionary obligation, given either to a firm or to a 
third person in respect of the transactions of a firm is, in the absence of an 
agreement to the contrary, revoked as to future transactions by any change 
in the constitution of the firm to which, or of the firm in resiHJct of the 
transactions of which, the guarantee or obligation was given.” 

(c) Discharge hj change in contract . — A surety will be discharged by any 
change in the guaranteed contract between the principal debtor and creditor 
without the consent of the surety, imless the change is manifestly immaterial, 
or is to the advantage of the surety {Holme v. Brunskill, 1 872, 3 Q. B. I). 495). 
“ The true rule in my opinion is, that if there is any agreement between 
the principals with reference to the contract guaranteed, the surety ought 
to be consulted, and that, if he has not been consulted, although in cases 
where it is, without inquiry, evident that the alteration is unsubstantial, or 
that it cannot be otherwise than beneficial to the surety, the surety may 
not be discharged ; yet, that if it is not self-evident that the alteration is 
unsubstantial, or one which cannot be prejudicial to the surety, the Court 
will not, in an action on the guarantee, go into an inquiry into the effects 
of the alteration ... in such a case the surety himself must be the sole 
judge whether or not he will consent to remain liable ” (s.c. at p. 505), 

(d) Discharge of the surety hy acts, etc., of the creditor . — Only a few of the 
common classes of cases in which a surety is discharged ^jy acts, omissions, 
or laches on the part of the principal creditor can be mentioned. The 
surety will pro tanto discharged if the principal creditor surrenders a 
security for the debt, or substitutes a new security. The creditor is bound to 
use due care or diligence in preserving securities in the state in which he 
received them ; and the surety will be discharged pro tanto if such securities 
are impaired or deteriorated {Pearl v. j9caco7i,*1857, 24 Beav. 186^ and 
remarks of Lord Watson in Taylor v. Bank of New South Wales, 1886, 
11 App. Gas. p. 603). 

Alteration in the Contrast of Creditor and DeUor. — Discharge ly giving 
time . — A surety is not discharged by the mere fact that the creditor 
pves the debtor time to pay the debt ori perform the duty guarant^l^ ; 
but the surety is discharged, if there is a binding contract to give time 
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^ffoioeU r. Jana, 1834, 1 C. M. & R. 97). This result may be prevented 
u the creditor stipj^tes that giving time shall not discharge the surety. 

DvtehOirgt hy laeha of the areditor. — It is impossible to refer to more than 
a few of the classes of cases in which the surety is rel^sed by reason of 
acts or omissions on the part of the creditor to the prejudice of the surety. 
To refer to one common class of guarantees given to employers for the goi^ 
behaviour of servants : mere negligence on the part of the employer in 
detecting delinquencies of the servant will not be a defence to an action 
against the surety (Guardians pf MansjMd v. Wriyht, 1882, 9 Q. B. D. 688). 
Otherwise, if there has been an omission by the creditor of the performance 
of some duty, to the injury of the surety ( Watts v. Shuttleworth, 1860, 7 H. 
& N. 235) ; and retention of a servant, whose good behaviour hM been 
guaranteed, after knowledge of acts of dishonesty justifying dismissal, 
would exonerate the surety. 

As to release of co-surety, see Bonser v. Cox, 1834, 4 Beav. 379 ; Ward 
V. National Bank of New Zealand, 1883, 8 App. Gas. 755. 

Bills of Exchange and Principal and Surety. — It is now settled that parol 
evidence may be given that the true contract between parties to a bill of 
exchange or promissory note, instead of being merely that wliich the law 
merchant implies, is that of principal and surety (remarks of Lord Watson 
in Macdonald v. WhUfield, 1883, 8 App. Gas. p. 745 ; Ghalmers on Bills of 
Exchange, 5th ed., p. 220). 

[Aulhoritia. — ^The above account <Jf the contract of guarantee neces- 
sarily omits reference to many branches of the subject. For further 
information see Bankbuptcy; Indemnity; Life Insurance; Piuncipal and 
Surety; De Golyar on Ouaraniea, 3rd ed. ; Throop on The Validity of 
Verbal Agreements ; Fell on Mercantile Guarantca ; and Gvullouard, Traiti 
du Oavtiormement : Motive zu dem Entwurfe eina Burgerlichen Gesetzbucha, 
vol. ii ss. 668, 669.] 


Guarantee Society. — See Guarantee ; Life Insurance. 


Guardian ad litem. — A guardian ad litem is a person who 
defends an action or other proceedings on behalf of a party defendant who 
is under disability, owing either to infancy or want of mental capacity. 

Infants, In Case of. — Service of a writ or summons on an infant is 
effected by serving it on his father or guardian, or if none, then upon 
the person with whom the infant resides, or under whose care he is (R S. G., 
1883, Order 9, r. 4). 

Inhmts may, ip the manner heretofore practised in the Ghancery Division, 
defend by their guardians appointed for that purpose (Order 16, r. 16) 

Appearance . — ^An infant cannot appear except by a gualdfim ad. litem. 
No order is required for the appointment of such guardian (as was the 
case under the old practice), but the solicitor applying to enter the 
appearance must make and file an affidavit in the prescribed form 
(Ordgr 16, r. 18). SimilaiMy, where an infant is served with a petition, 
notice of motion, or summons, he must appear at the hearing by guardian 
ad litem in all cases in which the appointment of a special guardian is not 
provided for (Order 16, r. 19). . ; ; 

Default of Appeararwe . — ^Where no appearance has been entered to i 
wfit of summons for a defendant who is an infant, the plaintiff mttist, before 
proceeding further with the action against the defendant, apply to 
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Court or a jui^ for an order that some pioper person be assigned guardian 
of such defendant, by whom he may appear and defend tjie action. But no 
such order will be made unless it appears, on the hearing of such application, 
that the writ of summons was duly served, and that notice of such applica-* 
tioii was, after the expiration of the time allowed for appearance, and at 
least six clear days before the day in such notice named for hearing the 
application, served upon or left at the dwelling-house of the person with 
whom or under whose care such defendant was at the time of serving such 
writ of summons, and also (in the case of such defendant being an infant 
not residing with or under the care of his father or guardian) served upon 
or left at the dwelling-house of the father or guardian, if any, of the infant, 
unless the Court or judge at the time of hearing such application shall 
dispense with such last-mentioned service (Order 13, r. 1, taken from C. 0., 
vii. r. 3). 

The procedure under this rule applies to the case of an originating 
summons {In rc Pepper, Pepper v. Pipper, 1884, 32 W. R. 765). In In re 
Dawson, Johnstone v. Hill, 1889, 41 Ch. D. 415, Chitty, J., applied it to the 
case of an ordinary summons for the determination of a question between 
co-defendants. 

The practice prescribed by the rule must be followed even though the 
infant and his guardian are out of the jurisdiction {0*£rien v. Maitland, 
1862, 4 De G., F. & J. 331 ; White v. Diivernay, [1891] Prob. 290). It is 
very usual to appoint the official solicitor guardian upon an application 
under this rule. As to his costs, see Order 65, r. 13. 

Proceedings in Chambers. — At any time during proceedings in Chambers 
in the Chancery Division under any judgment or order, the judge may, 
if he think fit, request a guardian ad litem to be appointed for any 
infant who has been served with notice of the judgment or order (Order 55, 
r. 27). 

Who may he appointed Guardian ad, litem. — A co-defendent having no 
interest adverse to that of the infant may be appointed (Amn., 1852, 
9 Hare, App. xxvii) ; but not the plaintiff ; nor a married woman {In re 
Duke of Somerset, Thynne v. St. Maur, 1887, 34 Ch. D. 465) ; nor a person 
out of the jurisdiction {Anon., 1854, 18 Jur. 770). It is desirable, if 
possible, that he should be a relation, connection, or friend {Foster v. Gautley, 
1853, 10 Hare, App. xxiv). 

Consent on behalf of Infants. — The guardian ad litem can consent on 
behalf of the infant in any matter of procedure {Knatchbull v. Fowle, 1876, 

1 Ch. D. 604 ; Fryer v. Wiseman, 1876, 24 W. K. 205 ; and see Order 16, 
r. 21). This includes the power to compromise {Leeming v. Murray, XS^O, 
28 W. R. 338), but not where the agreement is of no benefit to the infant 
{Rhodes V. SujitJienbank, 1889, 22 Q. B. D. ’577). The Coj^irt has no juris- 
diction to enforce a compromise against the wish of the guardian {In re 
Birehall, WtUbn v. BirehM, 1880, 16 Ch. D. 41). 

Discovery. — A. guardian ad litem can be compelled to answer interroga- 
tories, or to file an affidavit of documents (Order 31, r. 29). 

Costs. — A guardian ad litem is not ordinarily liable for costs of suit, 
except in cases of misconduct {Morgan v. Morgan, 1865, 11 Jur.^N. S. 
233). • 

Persons op Unsound Mind, In case of. — ^A defendant of unsound mind^ 
not so found by inquisition, defends an action brought against him by a 
guardian appointed for that purpose (Order 16, r. 17). The position of 
such guardian is precisely the same as in the case of an infant ^le 
practice, too, as stated above with regard to infwt defendants, is precisely 
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gimilar in case of a defendant who is non compos meniis, with the following 
exceptions : Afteit* service of the writ of summons, the proper course is 
for an appearance to be entered, and then an order of Court obtained 
appointing a guardian ad lUem (Daniell’s Ch. Pr. p. 182). Whether dis- 
covery can be obtained from the guardian ad lUem of a person of unsound 
mind, qimre. Order 31, r. 29, applies only to the case of infants. 

Where a solicitor of the Court had been appointed guardian to a 
defendant of unsound mind, and the defendant recovered pending suit, but 
delayed applying for discharge of the guardian, he was ordered to pay the 
costs of the guardian with liberty to add them to his own {Frampton v. 
WM, 1863, 11 W. R 1018). 

[AidhorUies. — Chitty’s Arch., 14th ed., pp. 1137-1140, 1144-1146 ; 
Daniell’s Ch. Pr., 5th ed, pp. 172-185 ; Daniell’s Forms, 4th ed., pp. 45-52, 
64-60; Seton, 5th ed, pp. 826, 827; Simpson on Infants, 2nd ed., pp. 
486-500 ; Pope on Lunacy, 2nd ed., pp. 330-338 ; Wood Renton on Lunacy, 
1896, pp. 1012. 1013.] 


Guardianship.— See Infants. 
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I. Constitution of a Board of Guardians. 

For the better administration of the poor law, the whole of England 
and Wales is divided into 649 districts of varying size and population, 
called unions, {n each union there is a body, called a Board of Guardians, 
which administers the poor law in that district. The statjptoiy definition 
of a “ poor law union ” is, in fact, “ any parish or union of parishes for whi<^ 
there is a separate Board of Guardians” (52 & 63 Viet. c. 63, s. 16). 

Both unions and Boards of Guardians were unknown to the common 
law; they are entirely creatures of statute. The present poor-law 
system may be said to have commenced in 1601 ; and as early as 1662 we 
find parishes combining for poor-law purposes under special Acts of Parlia- 
ment. By a permissive statute passed in 1782 (22 Geo. iii. c. 83, commonly 
known as Gilbert’s Act) parishes were allowed to combine for puYposes of 
indoor relief. But the present scheme of organised unions was created by 
me Poor Law Amendment Ac^ 1834 (4 & 6 WiR rv. c. 76). By l^t Act 
the relief of the poor was taken out of the bands of the vestries, uid teans- 
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ferred to Boards of Guardians. Ouardiaiis of the poor l^d l>een introduced 
by Gilbert’s Act ; but the Board of Guardians dates fronS834. By the Act 
of 1834 a body of commissioners was appointed, to whom was intrusted the 
duty of grouping the existing parishes into unions. Tliese commissioners 
subsequently became the Poor Law Board, which in 1871 was merged in 
the Local Government Board. They went on the principle of taking a 
market town as a convenient centre and uniting all surrounding parishes 
within easy reach of it into a union. In some cases an existing workhouse 
was taken as the centre ; and other local circumstances were permitted to 
modify the general plan. But no regard was paid to the boundaries of 
counties. No less than 181 of the unions then created were intersected 
by county boundaries. But this has been gradually put right by tlie Local 
Government Board, which has full power to create new unions and to 
dissolve existing ones or alter their boundaries. Parishes may be trans- 
ferred from one union to another ; a single parisli or township in which 
the population has largely increased may be raised to the rank of a union 
(4 & 5 Will. IV. c. 76, s. 39). But in spite of all these powers the number 
of unions in England and Wales has remained ja'actically stationary ; it 
was 647 in 1877, 648 in 1892, and is now 649. 

Every Board of Guardians is a body corporate, called by the name of 

“ The Guardians of the Poor of the Union” (or “of the parish of ”) 

“ in the county of — — .” It has periietual succession and a common seal, 
and may sue and be sued, and take and hold land in that name, without licence 
in mortmain (5 & 6 Will. iv. c. 69, s. 7). In any action or indictment re- 
lating to any property belonging to the Board, it is suflicient to lay the 
property in the Board of Guardians by that name (5 & 6 Viet. c. 57, s. 16). 

II. Election of Members. 

Ordinary Memlcrs , — All guardians now are elected. Tliere are no 
longer any cx officio or nominated guardians (Local Government Act, 1894, 
56 & 57 Viet. c. 73, s. 20 (1)). The bulk of the members are elected by 
the parishes. The number of guardians representing each parish is fixed 
by the Order creating the union. But the Local Government Board (4 & 
5 Will. IV. c. 76, s. 38) and now the County Council (L. G. Act, 1894, 
». 60) has power, by order, to alter the number. As a rule, every parish 
which has a population of not less than 300 sends at least one representa- 
tive to the union; parishes with less population than 300 are joined to 
some neighbouring parish for the purpose (31 & 32 Viet. c. 122, s. 6). 
The Local Government Board (and now the County Council) may also 
divide any large parish into wards, and fix the number of guardians to be 
elected hy each ward (39 & 40 Viet. c. 61, s. 12 ; L. G. Act, 1894, s. 60). 
The electors are the “parochial electors” of each parish (or ward) as 
defined by 2 and 44 of the L. G. Act, 1894. The voting is by ballot. 
Each elector may give one vote and no more for each of any number of 
candidates not exceeding the number to be elected (s. 2, subs. (2)). The 
election must be conducted in accordance with rules laid down by the Ix>cal 
Government Board in an Order dated September 20, 1894. The pro- 
visions of the Ballot Act, 1872, of the Municipal Corporations Act,*l882 

74, 75), and of the Municipal Elections (Corrupt and Illegal Practices) 
Act, 1884, apply to an election of guardians of the poor. Should any 
corrupt or illegal practice take place at such an election, a petition must be 
presented in proper time to the Local Gover/iment Board; the newly-elect^ 
ward of Guardians has no jurisdiction over the matter (Hebditch^, 
Macllmine and Others, [1894] 2 Q. B. 54). 
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Rural District (Jouncillors, — But here note a distinction between rural 
and urban parishes. Guardians, as such, are not now elected for any parish 
in a rural district (L. G, Act, 1894, s. 24 (3)). All members of the rutal 
district council are also necessarily poor law guardians ; they represent 
each his own parish on the Board of Guardians for the union, without any 
separate election thereto ; and this although the rural district council and 
the Board of Guardians are entirely distinct bodies. But in an urban 
district the Board of Guardians and the district council are still elected 
separately, and may consist df entirely different persons. 

Additional Guardians. — The Board when constituted may add to its 
number not more than two persons from outside its own body, who are quali- 
fied to be guardians of that union ; and any person so elected shall be an 
additional guardian, and a member of the Board. So, too, the Board when 
constituted may elect a chairman or vice-chairman from outside its own 
body, provided he be qualified to be a guardian of that union ; and such 
chairman or vice-chairman shall also be an additional guardian and a member 
of the Board (L. G. Act, 1894, s. 20 (7)). Such additional guardians are 
not, however, district councillors even in a rural district; they merely 
attend when poor-law business is taken ; and so do the representatives of 
parishes which, though comprised in the union, are not within the rural 
district. 

Qualification. — A woman, even a married woman, may be a guardian. 
No property qualification is now required. No person is qualified to be elected 
a guardian unless he or she is a parochial elector of some parish within 
the union, or has resided in the union during the whole of the twelve months 
preceding the election, or in the case of a guardian for a parish wholly or in 
part within the area of a borough (whether a county borough or not) is 
qualified to be a councillor for that borough (L. G. Act, 1894, s. 23). 

Disqualifijcations. — ^A person is disqualified from being, or being elected, 
a member or chairman of a Board of Guardians, if he — 

(i.) is an infant or an alien ; or 

(ii.) has within twelve months before his election, or since his election, 
received union or parochial relief ; or 

(iii.) has, within five years before his election, or since his election, been 
convicted either on indictment or summarily of any crime, and sentenced to 
imprisonment with hard labour without the option of a fine, or to any 
greater punishment, and has not received a free pardon ; or 

(iv.) has, within five years before his election, or since his election, 
been adjudged bankrupt, or made a composition or arrangement with his 
creditors (but this disqualification ceases in case of bankruptcy, when the 
adjudication is annulled, or when he obtains his discharge with a certificate 
that his bankruptcy was caused by misfortune without any misconduct on 
his part, and, in case of composition or arrangement, on c)fi^ment of his 
debts in full ; and see Aslatt v. Corporation of Southampton, 1880, 16 Ch. 
D. 143 ; R. V. (7oo6aw, 1886, 18 Q. B. D. 269) ; or 

(v.) holds any paid office under the Board of Guardians to which he 
seeks to be elected ; or it the .paid poor-law officer of a union or parish in 
England or Wales, wherever situated (6 & 6 Viet. c. 57, s. 14) ; or ^ 

(vi.) is concerned in any bai^ain or contract entered into with the 
Board, or participates in the profit of any such bargain or contract or of 
any work done under the authority of the Boatd (see Nutton v* Wiim^ 
1889, 22 Q. B. D. 744; Cox y. Ambrose, 1890, 60 L J. Q. B. 114; i«tK v. 
itongboUom, [1894] 1 Q. B. 767). He will not, however, be disqualified 
merely because he is interested— , . 
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(a) in the sale or lease of any lands or in any loan of money to the 
Board ; or I " 

(h) in any newspaper in which any advertisement relating to the affairs 
of the Board is inserted ; or 

(c) in any contract with the Board as a shareholder in any joint-stock 
company. But in this last case he may not vote at any meeting of the 
Board on any question in which such company is interested, though in the 
case of a water company or other company established for the carrying on 
of works of a like public nature, this prohibition may be dispensed with 
by the County Council. 

If any disqualified person votes or acts as a guardian, he will for each 
offence be liable to a fine not exceeding £20, recoverable before justices in 
the manner provided by the Summary Jurisdiction Acts (L. G. Act, 1894, 
s. 46). 

Term of Office, — A guardian holds office for a term of three years. As 
a rule, one-third, as nearly as may be, of the members of every Board go 
out of office on 15th April in each year in a rotation determined by the 
County Council, and new members are elected to fill their places (L G. 
Act, 1894, 8. 20 (6)); though in some districts, by special order of tlie 
Local Government Board or of the County Council, the whole body retires 
cn bloc in every third year, instead of one-third portion retiring each year. If, 
after election, a candidate refuses to serve on the Board, or if, after serving 
awhile, he resigns, he is liable to pay a fine, which is usually fixed at £20. 
But such fine will not be exacted if he was elected without his consent, or 
if he can satisfy the Local Government Board that he has good reason for 
resigning office, such as illness or necessary absence from the district (5 & 6 
Viet. c. 57, s. 11). Any guardian who is absent from all meetings of the 
Board for more than six months consecutively, except because of illness or 
for some other good reason approved by the Board, thereby vacates his seat ; 
and the Board, after calling upon him for an explanation of his absence 
{Rwhardson v. Methley School Boards [1893] 3 C’li. 510), may proceed to 
declare his seat vacant, with a view to the election of a successor (L. G. Act, 
1894, 8. 46). If the same person be elected guardian for more parishes 
than one, he must choose in which parish he will serve: he cannot 
serve in more than one. If he accepts office in one, or pays a fine in one, 
he cannot be fined for not accepting office in any other parish. 

Declaration , — No person elected as guardian may act in the office 
(except in administering the declaration) until he has made and subscribed 
a declaration accepting office. This declaration must be made within one 
month after the guardian has notice that he has been elected ; it must be 
made in the prescribed form, or in a form to the like effect ; it must be sub- 
scribed before two guardians of the union, or before the olerk. It may be 
made at a meeting of the Board of Guardians, but this is not necessary. 
The form wSdf be found in the Fourth Schedule to the Election Order of 
September 20, 1894, above mentioned. If a person acts as guardian 
without having made the declaration, he will for each offence be liable to a 
fine not exceeding £20. A failure to accept office within the prescribed 
time creates a casual vacancy, which will be filled up in the m^^nner 
indicated by secs. 40 and 66 of the Municipal Corporations Act, 1882. 

• III. Meetings and Proceedings. 

Time and Place of Meeting— It is the duty of the guardians to hold an 
annual meeting as soon as they convenienfly can after the 15th of Apn^n 
each year. They must also hold other meetings for the transa^iqn of their 
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business, once at l^st in each month, and at such other times as may be 
necessary for pro]^rly executing their powers. They commonly meet 
fortnightly. 

They may from time to time make rules with respect to the summoning, 
notice, place, management, and adjournment of their meetings, and generally 
with respect to the transaction and management of their business. But no 
meeting of a Board of Guardians may be held in premises licensed for the 
sale of intoxicating li(][Uor, except in cases where no other suitable room is 
available for the meeting either free of charge or at a reasonable cost 
(L. G. Act, 1894, s. (jl). 

Quorum . — No business shall be transacted at a meeting unless at least 
one-third of the full number of the guardians be present, subject to this 
qualification, that in no case shall a larger quorum than seven members be 
required (Schedule I. to the Public Health Act, 1875, extended to Boards 
of Guardians by sec. 69 of the L. G. Act, 1894). 

Chairman and Vice-Chairman . — At every annual meeting the guardians 
must elect a chairman, and may elect one vice-chairman, to hold office until 
the next annual meeting. These officers may be elected either from amongst 
the guardians or from outside, as we liave seen, ante, p. 1 16. If the chairman 
so appointed dies, resigns, or becomes incapable of acting, another member 
must be appointed chairman. He will hold office for the period during 
which his predecessor would have been entitled to continue in office, and 
no longer. If the chairman be present at tlie time appointed for holding 
the meeting, he takes the chair as of right ; if he be not, the vice-chairman ; 
if neither be present, the meeting appoints one of their number to act 
as chairman of that meeting. The vice-chairman in the absence of the 
chairman has the power and authority of the chairman (L. G. Act, 1894, 
S.59 (2)). 

Commute ^. — At each annual meeting tJie guardians also appoint their 
usual committees, which hold office until the next annual meeting. Of 
these the most important, perhaps, is the Assessment Committde, which 
must consist of “ not less than six nor more than twelve ” members 
(25 & 26 Viet. c. 103, s. 2). Each such committee may meet and adjourn 
as it thinks proper. Its quorum may be fixed by the Board when it 
appoints the committee ; if not, three will be a quorum ; except that in the 
case of the assessment committee the quorum must never be less than one- 
third of the whole number of the committee (s. 9). A committee may 
appoint a chairman to preside whenever he is present; but if no chair- 
man be thus appointed or if he be not present at the time appointed for 
holding any meeting, the members present must choose one of their number 
to be chairman of such meeting. 

Votes . — At e'wry meeting of a Board of Guardians or any committee 
thereof every question is decided by a majority of the members present and 
voting on that question. If the votes be equal, the chairma^ Tias a second 
or casting vote. The names of the members present at any meeting of the 
Board, and of those who vote on each question, must be recorded, so as 
to show whether each vote given was for or against the question; but this 
is no4 necessary with votes given at a committee. The proceedings of any 
Board of Guardians or of any committee will not be invalidated by any 
vacancy among its members, or by any defect in the election of the 
Board, or in the election or qualification of any member of it. 

Any minute made of the proceedings of any meeting of tlie 
Bwrd, or of any committee df it, and copies of any orders mad© or 
resolutions jpassed at any such meeting, if purporting to be signed by 
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the chairman of that or of the next ensuing meeting, shall be received as 
evidence in all legal proceedings ; and, until the contrar|r is proved, every 
meeting where minutes of the proceedings have been so made shall be 
deemed to have been duly convened and held, and all the proceedings 
thereat to have been duly had. Such a minute-book will, in a proper ca^, 
be ordered to be deposited in Court for inspection, although it may be 
ill constant use by the Board {A.-G. v. Whitwood Local Board, 1871,40 
L. J. Ch. 592. And see Schedule 1. to the Public Health Act, 1875). 

IV. Duties of Guardians. 

1. Belief of the Poor.— The first duty of a Board of Guardians is to 
relieve the poor ; to administer the large funds compulsorily raised for this 
charitable object by means of the poor-rate. This involves the anxious 
consideration of problems as to indoor and outdoor relief, the “ boarding 
out ” of children, etc., the discussion of which is beyond the scope of this 
article. Every union has its workhouse, or a share in a workhouse, in 
which the “ impotent poor ” and pauper children are housed, clothed, and fed; 
and the casual poor temporarily relieved. The overseer s of a parish cannot 
now give relief, except in cases of urgent necessity, and then only tempor- 
arily. The guardians, too, must see that the inmates of the workhouse do 
their taskwork, and observe the rules of the house ; and they must also, so 
far as possible, provide work for every able-bodied male person who is in 
receipt of outdoor relief. No one can demand outdoor relief as a riglit ; but, 
if in need, he can insist on being received into the workhouse of the union 
in which he is, until he is shown to be settled ” in some other union ; see 
Poor Law. The master of any workhouse must also receive into the 
workhouse any child brought there under any order made in pursuance of 
the Infant Life Protection Act, 1897 ; and such child must be maintained in 
the workhouse until otherwise disposed of (60 & 61 Viet. c. 57, s. 7). 

2. Ojfficers . — In order to distribute relief, to manage the workhouses, 
schools, and other institutions, and to provide food, clothes, etc., for the 
paupers, the services of many officers are required, to whom various duties 
are assigned. Thus it is the duty of the guardians from time to time to 
appoint fit persons to hold the undermentioned offices, and to see that, 
when they have been appointed, they discharge their duties efficiently and 
thoroughly : — 

(1) Clerk to the guardians. 

(2) Treasurer of the union. 

(3) Chaplain. 

(4) Medical officer for the workhouse. 

(5) District medical officer. 

(6) Master of the workhouse. •» 

(7) Matron of the workhouse, who is generally the wife of the master. 

(8) Schoolmaster. 

(9) Schoolmistress. 

(10) Porter. 

(11) Nurse (in some cases also a district nurse). 

(12) Believing officer. * , i i 

(18) Superintendent of outdoor labour ; and such collectors, clerks, and 

other assistants as the guardians, with the consent of the Local Government 
Board, may deem necessary. „ , 

But though the guardians have the right to appoint these officers, 
Q-ppointment (except in the case of menial »servants) must be confirmed 
f^he Local Government Board. And, once appointed, the office^of a union 
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cannot be dismissj^ — ^though he may be suspended — by the guardians ; 
he can only be dismissed by the Local Government Board. This makes 
the officers independent of the guardians to an extent which is often 
embarrassing, and sometimes mischievous. And the Local Government 
Board has the power, though it seldom if ever exercises it, to dismiss an 
officer of the union whom the guardians wish to retain. 

3. Poor-rate, — In order to grant the necessary relief, to mamtain all the 
buildings and institutions of the union, and to provide salaries for these 
various officers, a large sum, amounting in all to considerably over £8,000,000 
per annum, is raised by means of the poor-rate. The collection of this rate 
is primarily the business of the officers of each parish — the overseers of the 
poor (see Paeish) — ^and not of the guardians, who, in the first instance, 
merely make an order that each constituent parish in the union shall con- 
tribute a certain sum. Formerly each parish paid only for its own poor. A 
parish in which none of the paupers in the union workhouse at a given 
moment were settled, paid no poor-rate. But this was altered by the Union 
Chargeability Act, 1865 (28 & 29 Viet. c. 79); and now each parish in a 
union contributes half-yearly towards the expenses incurred by the guardians 
a sum which is in proportion to the rateable value of all the property in 
that parish. The guardians strictly are only concerned in the total rateable 
value of each constituent parish; but incidentally they have a voice in 
determining the rateable value of each separate holding. The first step in 
the process of making a rate is for the overseers of the parish to prepare 
a full list of all the rateable property in their parish, stating what they 
deem to be the rateable value of each holding. This “ valuation list,” as it 
is called, is open to the inspection of any ratepayer for fourteen days at the 
Poor Law Offices of the union (25 & 26 Viet. c. 103, s. 17). It then comes 
before the assessment committee of the Board of Guardians (see ante, 

р. 118). It is the duty of this committee to revise this list, to see that no 
rateable property is omitted, that the valuation is correctly and equitably 
made, and that no occupier is compelled to pay more than his fair share of 
the common burden. It therefore hears and adjudicates on all complaints 
and objections which are brought before it, deciding questions both of 
liability and amount. The committee may, if it thinks fit, employ a valuer 
to revise the valuation, or to make out a new valuation list; but before 
incurring this expense it must obtain the consent of the full Board of 
Guardians after notice given to every guardian (s. 16). The valuation 
list, thus checked and corrected, is returned to the overseers ; a copy must 
be kept in the board-room, or other convenient place in the union, open to 
the inspection of any ratepayer (25 & 26 Viet. c. 103, s. 31). Another copy 
must be sent to the clerk of the peace for the county. Any ratepayer may 
appeal from the decision of the assessment committee to Quarter Sessions. 
If he succeeds in his appeal, the list wiU, of course, be air e»ded by the 
Court ; the costs incurred by the assessment committee as respondents in 
such an appeal are charged to the common fund of the union (27 & 28 Viet. 

с. 39, s. 3 ; Manchester, ^effidd, and Lincolmhire Rwy, Co, v. Guardians of the 
Poor of Dovmster Unwn, [1897] 1 Q. B. 117). On the valuation list, as thus 
finally settled, the overseers proceed to make the rate; they kno^ the 
amount required from their parish ; they know the total rateable value of 
all the tenements in their parish ; they can easily see how much in the 
pound will bring in the amount required ; and they thus assess the sum 
which each occupier must pay.^ The rate so made by the overseers must 
firft be allowed by the justices. Public notice is then given that the rate 
is made; end if no appeal is raised, the overseers proceed to collect. the 
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amount, and pay over to the treasurer of the union the rfoportion of it to 
which he is entitled. t 

4. Loans. — ^The guardians must always be careful to demand from their 
constituent parishes an amount sufficient to defray their current expendi- 
ture; for the Board has no power to anticipate its income, or to bon'ow 
money on the security of the rates, or to pay interest on borrowed money. 
They can only borrow money for the purpose of paying for some permanent 
work or object, such as the erection of a new workhouse, hospital, or 
asylum, the benefit of which will last, and the cost of which 
may therefore fairly be spread over a term of years. But even 
in this case no such loan can be raised without the consent of the 
Local Government Board, which will, as a rule, be refused if the amount 
proposed to be expended will bring the total debt of the guardians over 
one-fourth of the total rateable value of the union, though in si)ecial cases 
and for special reasons the Local Government Board may allow this 
maximum to be exceeded (Poor I^w Act, 1889 (52 & 53 Viet. c. 56^ s. 2 ; 
and now see the Poor Law Act, 1897, 60 & 61 Viet. c. 29). 

5. School Attendance Committee. — In rural districts, where there is no 
School Board the School Attendance Committee is a committee of the 
guardians. The Board must annually appoint not more than twelve nor 
less than six of their members to serve on this committee (39 & 40 Viet, 
c. 79, s. 7). It is the duty of this committee to enforce the provisions of 
the Elementary Education Acts as to the employment of cliildren and their 
attendance at school. See School Board. In every union, moreover, the 
guardians must see that the children of their paupers are properly 
educated. 

6. Vaccination. — It is also the duty of the Board of Guardians— some- 
times an unpleasant one — to enforce the Vaccination Acts, 1861 and 1871, 
within their union. For this purpose they must appoint and pay at least 
one vaccination officer for each district. As a rule, each union is a 
separate vaccination district, though some of the larger unions are sub- 
divided into two or more vaccination districts. Grants will be made by 
the County Council to the Board of Guardians from time to time to recoup 
the Board for all payments made by it to public vaccinators under sec. 5 of 
the Vaccination Act, 1867. See Vaccination. 

7. Registration of Births and Deaths. — It is the duty of the guardians 
to appoint and pay the registrars of births and deaths, and to see that 
they are provided with suitable offices. The guardians appoint one 
superintendent registrar for the whole union, who is generally their 
clerk, and several registrars, one for each sub-district in their union. 
But though appointed by the union, they may be dismissed by the 
Registrar-General. The Registrar-General may also unite two or more 
unions to foyr^nue superintenc lent registrar’s district (37 & 38 Viet. c. 88, 
88 . 21 , 22 ). 

8. Other miscellaneous duties are imposed oh a Board of Guardians by 
various statutes. Thus in all places outside the metropolis the Board 
of Guardians is “the local authority” whose ^uty it is to enforce the 
Infan|j Life Protection Act, 1897, which comes into operation on January 1, 
1898. But note that the powers conferred on a Board of Guardians by 
sec. 3 of the Union and Parish Property Act, 183o (5 & 6 Will. iv. 
0. 69), enabling it, with the approval of the Local Government Board, to 
sell, exchange, or let the property of any parish within its union, are now 
transferred to the Parish Council by sec. 6 (l) (d) of the Local Gov^mcftt 
Act, 1894, in the case of any rural parish in which there is a Parig]^ Council. 
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If V. Central Control. 

The control of the Local Government Board over all Boards of 
Guardians is very strict and thorough. Such Boards and their unions 
were practically created, as we have seen, by the Poor Law Commissioners ; 
and the Local Government Board, which is the successor of those Commis- 
sioners, has always taken a most paternal interest in the proceedings of all 
guardians. It advises any Board that is in doubt or difficulty ; it arbi- 
trates between various Boards, or between a Board and its officers ; it 
may create new unions, alter the constituent parishes of existing unions, 
and dissolve unions. Under sec. 8 of the l^oor Law Act, 1879 (42 
& 43 Viet. c. 54), it may, with the consent of the guardians, com- 
bine unions for any purpose or purposes connected with the adminis- 
tration of the poor law. No union officer can be appointed by the 
guardians (except in the case of menial servants) witliout the sanction of 
the Local Government Board, and the officers, when appointed, may be 
removed by the Board without consulting the guardians. Lists of all 
pauper lunatics must be sent to the Local Government Board on or before 
the 1st of February in each year (Rules of the Commissioners in Lunacy, 
1896, r. 333). Every Board of Guardians must also report the proceedings 
of its assessment committee to the Local Government Board in the month 
of April in each year (25 & 26 Viet. c. 103, s. 12). In no other depart- 
ment of local government is the central control so complete and so efficient 
as in the ease of Boards of Guardians. 

Audit . — In particular, the Local Government Board subjects the 
accounts of all Boards of Guardians to a half-yearly audit of a most thorough 
and searching charatjter. The auditor (who is an officer appointed by the 
Local Government Board) gives the officers of each parish in the union 
fourteen days’ notice of the day on which he proposes to hold the audit. 
The rate-books and other accounts must then be made up and balanced forth- 
with, and deposited seven clear days at least before the day fixed for the 
audit, at some convenient place within each parish, where they can be 
inspected on any of the seven intervening days between 11 a.m. and 3 p.m., 
by any person lialde to be rated to the relief of the poor in that parish. 
Due notice must be given forthwith in each parish, and advertised in at 
least one local newspaper, of the time and place fixed for the audit, and of 
the place where the parish books are deposited (7 & 8 Viet. c. 101, s. 33 ; 11 
& 12 Viet. c. 91, s. 7). Any parish officer refusing to allow any ratepayer 
in the parish to inspect the books will be liable to a fine of forty shillings. 
Every ratepayer in any parish of the union is entitled to be present at the 
audit, and may raise any objection to any such accounts before the auditor. 
The auditor can%compel the attendance at the audit of every person who 
holds any book, deed, imper, goods, or chattel relating to the noor-rate or to 
the relief of the poor, and also of every person accountable to t&e union for 
any money, and can call on any such person to produce all accounts and 
vouchers, and also to make and sign a declaration with respect to such 
accounts (7 tSc 8 Viet. c. 101, s. 33). 

Sktreharge. — It is the duty of the Local Government Board auditor to dis- 
allow every item of expenditure which is in his opinion improper (and thdSrefpre 
illegal),and to “reduce all such payments and charges as are exorbitant” (IlG. 
B. Orders of Februaiy 17, 1858, article 32, and of January 14, 1867, article 
41). In addition it is his duty to charge against any person accounting— 

• (1) The amount of any deficiency or loss incurred by the negligence of 
miscondne^f such person ; and also i 
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(2) The amount of any sum for which such person iJ accountable, but 
which he has not brought into account against himself (f & 8 Viet, c 101 
s. 32). 

The guardians are intrusted with the control and distribution of the 
poor's fund ; there are certain specific purposes for which alone this fund 
can be employed ; the guardians must be taken to know the law ; and if 
they allow the moneys in their hands to be devoted to any unauthor- 
ised purpose, they betray the trust reposed in them {AAr, V. Compton, 
1842, 1 Y. & C. C. 417, 429). Hence, strictly, every guardian who 
voted in favour of the resolution directing the illegal i)aynient is liable 
to be surcliarged under sec. 32 above (see also s. 5 of the 11 & 12 Viet, 
c. 91). But the usual course is for the auditor only to surcharge those 
guardians who actually signed the cheque or the order to the treasurer of 
the union. The persons surcharged must pay the amount to the treasurer 
within seven days (7 & 8 Viet. c. 101, s. 32). 

Any guardian who is surcharged can require the auditor to state his 
reasons for the surcharge in writing in the book of account in which he 
enters the surcharge. He may then (ri) appeal from the auditor to the 
Local Government Board, who will decide whether the auditor acted legally 
or not in making the surcharge (7 & 8 Viet. c. 101, s. 36). Or {h) he may 
admit his error, and apply, under 11 & 12 Viet. c. 91, s. 4, to the Local 
Government Board to exercise its equitable powers in his behalf and relieve 
liim from making the payment. The amount will generally be lemitted, if 
the mistake was made in good faith. Or (c) he may apply to the Higli 
C/Ourt for a certiorari to bring up the order of the auditor to be quashed, 
as was done in the case of li, v. Cumherlcge, 1877, 2 Q. B. I). 366. On such 
an application the Divisional Court, as a rule, will refuse to interfere with 
the discretion of the auditor on any matter of detail, or on any question of 
amount, and will only reverse his decision if it is clear that he has gone 
wrong on some matter qf principle (ibid, and sec Ex parte The Overseers of 
Upotland, 1860, 2 L. T. N. S. 214; Rv. Knott, 1866, 15 L. T. N. S. 291). 

As to pauper lunatics, see Asylums, vol. i. |)p. 373)-376. 


Guernsey. — See Channel Islands. 


Guerrllls (sometimes spelt Guerilla), diminutive of the Spanisli 
word gxLcrra, war carried on in an irregular manner. It is generally 
applied to the persons or bands carrying on the irregular warfare. 
Tlie position of irregular combatants has long been one of difficulty. 
Vattel observes that if two nations are engaged i» war, and all 
the subjects of the one may commit hostilities against those of 
the other, lihe war could hardly be terminated otherwise than by 
the utter extinction of one of the parties. “ It is therefore with 
good reason that the contrary practice has grown into a custom with the 
nations of Europe, at least with those that keep up regular standing armies 
or bodies of militia. The troops alone carry on the war while the i cit of 
the nation remain in peace. And the necessity of a special onler to act is 
so thoroughly established that even after a declaration of war between* two 
nations, 4f the peasants themselves commit any hostilities, the enemy shows 
them no mercy but hangs them up as he vrould so many robbers and 
banditti ” (Law of Nations, iii. s. 226). • 

At the International Conference at Brussels in 1874, after sonjj; contro- 
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versy, it was agre^. that guerrillas, and other irregi^rs should 
be entitled to the 'rights of war, provided the following conditions were 
complied with : — (a) That they should have at their head a person respon- 
sible for his subordinates ; (6) that they wear some settled distinctive badge, 
recognisable at a distance ; (c) that they carry arms openly ; and (d) that 
they conform in their operations to the laws and customs of war. 

In the Instructions for the Government of Armies of the United States 
in the Field of 1863 more rigorous requirements were imposed. “ Men or 
squads of men,” they say, “ who commit hostilities whether by fighting or 
inroads for destruction or plunder, or by raids of any kind, without com- 
mission, without being part and portion of the organised hostile army, and 
without sharing continuously in the war, but who do so with intermitting 
returns to their homes and avocations, or with the occasional assumption of 
the semblance of peaceful pursuits, divesting themselves of the character 
or appeaj*ance of soldiers — such men or squads of men are not public 
enemies, and therefore, if captured, are not entitled to the privileges of 
prisoners of war, but sliall be treated summarily as highway robbers or 
pirates.” 

The Brussels Code is not binding on States, but it will doubtless be 
followed in future wars. Eussia, in the war of 1877-78, issued it, and the 
Convention of Geneva of 1864 (see Geneva Convention) and the Declara- 
tion of St. Petersburg of 1868, as a manual in question and answer form for 
the use of the Eussian troops in the field. 


Culdon dC Id. Mer — A French treatise in code form of mer- 
chant shipping law in twenty chapters by an unknown author. The first 
known edition is dated 1607, the second 1645, but it is supposed to have 
been drawn up between 1566 and 1584. The influence of the Guidon spread 
from the western coast over the whole of maritime France, and many of 
its solutions of points of difficulty were incorporated in the famous Ordon- 
nance of 1681, and thus passed into the maritime legislation and jurisprud- 
ence of other nations. The subject chiefly treated is the contract of 
insurance, but most other shipping engagements are also dealt with. 

[Authorities, — Pardessus, CoUeetiou des lois maritimes antirie^irs aw 18* 
sikle, Paris, 1829-45, vol. ii. ; Cleirac, Us et Coiitumcs de la Mer, 
Bordeaux, 1661 ; Kaltenborn, Grundsdtzc dcs practischcn europceischcn 
Seerechts, Berlin, 1851, vol. i. p. 26.] 


Guild. — See Companies, City. 

Guildhall.— See London (City); Inferior Courts* l^orwich. 


Guildhall SiUiqgs . — The old aittings of the conuuon law Courts 
for 4rial of causes with juries at the Guildhall of the City of London 
were discontinued for a time, on the transfer of the Supreme Court Ito^he 
Boyal Courts of Justice. Provision was made for their resumption (o4 & 
65 Viet. c. 14), but after a short experience the experiment was abandoned, 
and London causes are now tried at the Boyal Courts. The special 
rales as to London causes are*contained in Order 36, rr. 29(t> Am. 
PraU., 1^98, p. 698. 
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Guilty mind; Guilty Knowledgre; Gu4tylntent.- 

In the earlier history of crime at common law little or no regard was paid 
to the intention or state of knowledge of the person who did the act 
as a constituent or essential element of crime. If a man was killed’ 
'loite and wcr must be paid, whether the killing were deliberate or acci- 
dental. And it is said that arson is the first offence at common law in 
which the intent was regarded as essential (see Arson). Even now it is 
usual to lay down the rule that every killing is j)rimd facie murder 
(Steph. Dig, Cr, Law, 6th ed., p. 191 ; and see MUbdeii). 

But at an early stage, when crimes became pleas of the Crown and 
sources of revenue to the Exchequer, there arose in the interest of the 
accused, besides the right to trial in pais, a maxim probably derived from 
ecclesiastical conceptions of ^m, cwtus von facit rcnvi, nisi mem sit rea, of 
the essence of which the phrases “ guilty mind ’’ and “ guilty intent ” are 
a transcript. 

Its first important effect was in creating the exceptions from liability for 
criminal acts in the case of children of tender years (though this may perhaps 
be traced to the fact that boys were not sworn to the law until they were 
fourteen) ; of insane persons who, by reason of mental affliction, were incap- 
able of understanding the nature and quality of the act or omission imputed 
to them. Such persons were not doli capaccs in law, and not of mental 
capacity sufficient for criminal responsibility. 

It also applied where the accused w^as under such duress, coercion, 
or restraint as not to be a voluntary agent in doing an act which, if 
voluntarily done, would be criminal, e,g, a wife under marital coercion. 
See Coercion. 

It further applied to cases where the act was voluntarily done, but 
under a reasonable though mistaken belief in the existence of facts which, 
if true, would have justified or excused the act charged as criminal. 

Thus a bond fide claim of right to do the act charged as criminal in 
most cases excludes the jurisdiction of justices on a charge of petty mis- 
demeanour if the right is one which can exist in law. But this plea has 
been held ineffectual in proceedings for game trespass ( Watkins v. Major, 1876, 
L. It. 10 C. P. 666), and is necessarily so in any proceedings for obstructing 
a highway, where the question for the justices to settle is “ highway, or no 
liighway.” But even in proceedings by indictment, bond fide claim of right 
may amount to a defence where its existence is incompatible with some 
of the essential mental constituents of the offence. 

The bona fides of the claim is, of course, a question of fact for the Court 
in which it is set up as a defence (Reece v. Miller, 1882, 8 Q. B. D. 626), 
liut an inferior Court cannot acquire jurisdiction by a wrong finding of fact 
(R. V. Farmer, [1892] 1 Q. B. D. 637). ^ . . . 

The de^n^e only applies where some intent or mental condition is an 
element of the offence charged (Watkins v. Major, ubi supra). It includes 
bond fide claim of title to land or other property where an act is done there- 
under, and the claim of right or title must not only be believed in honestly, 
even if erroneously, but must be such as can legjtlly exist (Simpson v. Wells, 
1872^ L. R. 7 Q. B. 214; Pearce v. Scotcher, 1882, 9 Q. B. D. 162). Before 
8* ^ourt of summary jurisdiction the existence of a bond fide claim merely 
ousts jurisdiction to try the charge. In higher Courts it may be a 
complete answer or excuse, e,g. where a man charged with theft of an 
umbrella at his club ca n prove that he took it in honest mistake for his 
own (R. V. CHdland, 1867, 27 L. J. M. 28. See Maxwell on Stat^, 
3rd ed., 136-138),. ^ 
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111 another wiiEr this defence had a still more important and far-reaching 
effect. There is a singular absence in the statute-book of a complete defini- 
tion of any serious crime. The elements unlawfully, ‘‘ fraudulently,” “ know- 
ingly,” “ maliciously ” or “ negligently,” are included, in many cases, in the 
definition; but “it is the general, almost the invariable, practice of the 
Legislature to leave unexpressed some of the mental elements of crime, 
the full definition of which contains expressly or by implication some 
propositions as to a state of mind.” 

This view of the criminal law is most fully discussed by the judges in 
B. v. Tolson, 1889, 23 Q. B. D. 168, in which the divergent views of the 
matter are most fully stated. The view of the majority is that honest and 
reasonable mistake is on tlie same footing as absence of reasoning faculty, as 
in infancy, or its perversion, as in lunacy (Cave, J., p. 182), and applies as 
defence or excuse to statutory or to common law offences which expressly 
or implicitly contain as a constituent element any necessity of proving a 
state of mind or of knowledge (Stephen, J., 185). 

In the case of some serious crimes it is unnecessary to prove guilty 
knowledge, e.g, in the case of offences against girls or boys under a certain 
age, where the defence of consent, or ignorance of the child's age, or belief 
that it was greater, is absolutely excluded, or, if admitted at all, is so only 
when based on reasonable grounds. The purpose of these enactments 
is obviously an absolute prohibition of the acts in question, as immoral 
or mischievous to the nation. See B. v. Prince, 1875, L. E. 2 C. C. E. 154, 
and sec. 4 of the Criminal Law Amendment Act, 1885 (48 & 49 Viet, 
c. 69). 

And the offence of obtaining credit over £20 by an undischarged 
bankrupt without disclosure of his status does not involve the element 
of guilty mind so far as fraud is concerned (J2. v. Dyson, [1894] 2 Q. B. 

. 176). 

There is a class of wrongful acts, such as nuisance and libel, whether 
blasphemous, defamatory, or obscene, in which the intentions of the 
publisher, however pure or laudable, will not avail him as a defence 
{Steele v. Brannan, 1872, L. E. 7 C. E 261). In these cases the public 
scandal, injury, or damage is regarded as so grave and obvious as to over- 
ride the considerations as to the particular private intent, or throw the 
burden of justification or excuse, if any, on to the accused; and' in a very 
large class of petty misdemeanours, the definition of the offence not 
infrequently shows that the Ijegislature intended to prohibit absolutely 
certain acts, irrespective of the mind or knowledge of the agent (assuming 
him not to be a lunatic or ijifant). Tlie cases are, to a very large extent, 
in the nature of public nuisances, as to which, even at common law, the 
intent is immJteriaL Such are the laws as to selling food or drugs 
{Blake v. Tillstone, [1894] 1 Q. B. 345 ; Dyke v. Gower, /1892] 1 Q. B. 
220 ). 

But there are undoubtedly other cases in which the definition of the offence 
clearly excludes any question of guilty mind and prohibits the act absolutely. 
Those most, and most recently, discussed arose under the penalty clauses of 
th^icensing Act, 1872 {Cuvtdy v. Lecocq, 1884, 13 Q. B. D. 210 ; Somerset v. 
Wade, [1894] 1 Q. B. 574; Sherras v. de Bntzen, [1895] 1 Q. B. 918 ;* Pglice 
Commissioners v. Eastman, [1896] 1 Q. B. 655). These cases illustrate the 
necessity of narrowly scrutinising the scope and terms of each statute by 
itself or in the light of statutes or cases in pari materid, but afford no 
ftsolute rule nor safe guide, exSept perhaps a presumption against exclusion 
of the etem^nt of guilty mind {B. v. Sleep, 1861, L & C. 44). 
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These rules have an important effect on the criminal 'ftibility of corpora- 
tiooa In 1827 (7 & 8 Geo. rv. c. 28, s. 14) it was found expedient to alter 
the common law pr^umption gainst such liahility ; but this change has not 
operated to create it in the case of treason felony, or even these misde- 
meanours which involve personal violence or some mental condition as 
distinct from a prohibited act such as libel ^without scicntcT^ or nuisance, 
and to limit the liability for the most part to petty misdemeanours {Pharma- 
mdiacd Society v. Wheeldon, 1880, 5 App. Gas. 857, 869 ; B. v. Tyler, 118911 
2 Q. B. 594). ^ I J 

{Authorities. — See further, Hardcastle on Statutes, 2nd ed. 481-488- 
Archbold, Cr. PL, 21st ed., 249, 496, 657.] 


Guinea — A gold coin, whose name seems to have been derived from 
Spain, and was known in 1611 in England (Shaw on Ourremy, 135 : Report 
of Sir W. Raleigh). 

English guineas were first minted in 1660, and tlieir issue continued 
till July 1, 1817, when sovereigns were put into circulation. Tney 
were intended to be the equivalent of a “pound sterling,” but their 
value fluctuated, but was approximately 21s. (Shaw, pp. 231, 247). 
They continued current for some time after 1817 (see St. R & 0., 
Rev., vol. i. p. 603), but were decried in 1831. But computation in 
guineas is preserved for purposes of professional honoraria and voluntary 
subscriptions, notwithstanding secs. 5 and 6 of the Coinage Act, 1870 
(33 & 34 Viet. c. 10). See Chalmers, Colonial Currency, 400 ; and Coin, 
British. 


Gully. — See Drains; Drainage; Sewer. 


Gun. — See Firearms. 

Barrel. — ^Provision is made for testing gun barrels at the Birming- 
ham Proof House by 31 & 32 Viet. c. cxiii., and regulations made thereunder 
on December 27, 1887, and gazetted January 3, 1888, L. G. p. 16-26. 

Cotton. — See Explosives. 

Licence. — See Firearms ; Game Laws. 

Poroder. — See Explosives. Special regulations also exist as to storage 
of gunpowder in dockyard ports (28 & 29 Viet. c. 125, ?. 5), and as to 
the storage of gunpowder and other explosives on vessels in the Mersey. 
Those there m force were made on September 12, 1890 (St. R & 0., 1890, 
p. 709). 


Gutters,— See Drains ; Drainage. • 

Gymnasiums.— Provision is made in the Baths and Washhouses 
Act, 1878, 41 Viet. c. 14, for the establishment of gymnasiums by urban 
authorities (s, 7), who have power to malfe charges for the use of sueff 
gymoasiums (s. 8). See Baths and Washhouses; and also {foAme pro- 
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visions of the {edoptive) Museums and Gymnasiums Act, 1891, 54 & 55 
Viet, c, 22, Museums and Gymnasiums. 


Gypsy- — gypsies (whose origin is uncertain) are a population of 
a nomadic character dwelling in tents or caravans and scattered over 
Europe, Northern Asia, and America. In modern times they have shown 
an increased tendency to assimilate themselves with the populations among 
whom their lot is cast, but they still exist in most countries as a distinct 
body of people. In earlier Acts of Parliament they are described as 
I^yptians. The gypsies first appear in Europe in large numbers in the 
fifteenth century. They were certainly established in England in 1514, and 
the first Act dealing with them (22 Hen. viii. c. 10) was passed in 1531. 
Although the Act is now repealed, its preamble is still of interest, as it 
states the chief reason why the law of civilised States is obliged to protect 
its subjects in some degree from the habits and practices of gypsies. 

The preamble stated that “Forasmuch divers and many outlandish 
people calling themselves Egyptians, using no craft nor feat of merchandise, 
have come into this realm and gone from shire to shire and place to place 
in great company, and used great subtle and crafty means to deceive the 
people, bearing them in hand,that they by palmistry could tell men and women's 
fortunes, and so many times by craft and subtlety have deceived people of 
their money,and also have committed many heinous felonies, to the great hurt 
and deceit of the people that they have come among " ; and the Act accord- 
ihgly went on to provide that if any such persons should come within the 
realm, they should leave the same within fifteen days after command to do 
so under pain of imprisonment. The stringency of this Act was increased 
by the Statute 1 & 2 Ph. & Mary, c. 4, which inflicted a pecuniary penalty 
on persons bringing gypsies into the realm, and made gypsies continuing 
and remaining there against its provisions and those of the former Act, liable 
to be adjudged and to suffer death as felons. This Act was explained by 
a later Act, 6 Eliz. c. 20, which, describing the gypsies as the false and subtle 
company of vagabonds calling themselves Egyptians, declared that the 
Statute 1 & 2 Ph. & Mary should remain in force ; but provided that no 
person born in the realm should thereunder be compelled to leave the 
realm, but only to leave “ their naughty and ungodly life and company/^ and 
to live in some honest manner. 

The eflect of these Acts was to make the gypsies a proscribed class (Coke, 
Inst. 3102 ; see also note Stephen's Com, vol. iv. p. 246), and f^ a time 
the Acts were severely enforced against them; but they failed to eflect 
their purpose, and had in the eighteenth century fallen into desuetude, 
gypsies being ffb that time only prosecuted under the Vagrant Act, 17 Geo. n. 
a 6. The Act 5 Eliz. a 20 was repealed by Geo. iii. c. 61. and the severe 
penalty of death in the Act 1 Ph. & Mary, c. 4, was removed by 1 Geo. iv. 
c. 116. 

New statutory provisions have, however, been made with regard 
to gypsies in modem times. The Vagrants Act, 5 Geo. iv. c. 83, an 
Ait which repealed all lormer Vagrant Acts, enacts that a person telling 
fortunes shall be deemed a rogue and vagabond (as to this, further see 
article Fobtune Telling), and also every person wandering abroad and 
lod^g in the open air, or under a tent, or in any cart or waggon, not 
having any visible means of subsistence, and not giving a good ac(x>unt of 
»him or herself. The Act 5 A 6 Will iv. c. 50, s. 72, imposes a p^lty 
forty ijjjj^ngs on any gypsy pitching any booth, tent, stall, or 
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encamping upon any part of the highway. The Acts Hen. viii. c. 10 
and 1 & 2 Ph. & Mary, c. 4, were repealed with all enactments conlinninK 
them by the Act 19 & 20 Viet. c. 24 It is therefore the fact that gypsies 
are no longer a proscribed ckss, and it is arguable that a band of gypsies 
not engaged In fortme telling and practising some remunerative occupa- 
tion, e.g. basket-making, may lawfully live in tents as long as they do not 
encamp on high roads. An injunction will, however, be granted to 
restrain the letting of land for the purposes of a gypsy encampment, when 
it can be shown that such an occupation of the land is dangerous to the 
health of the neighbourhood {A.-Q. v. Stone, 1895, 60 J. P. 168); and under 
the Public Health (London) Act, 1891, s. 95, subs. (2), a local authority may 
make by-laws for promoting cleanliness in, and the habitable condition of, 
tents, vans, and sheds used for human habitation, and preventing the spread 
of infectious disease or nuisances connected with the same (see also 
subs. (3)). See also articles Vagrant ; Fortune Telli.vg. 

\Aidhorities . — As to ^psies generally, see Hoy land, Histwry of Gypsies ; 
article “ Gypsy ” in British Encydopcedia, and the authorities there cited ; 
Coke, Institutes-, Hale, Pleas of the Grown-, Black. Com.-, Reeves, Hist. 
Eng. Imw.'] 
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Nature and Kinds of Writs of Habeas Corpus. — The ancient prero- 
gative writ of habeas corpus takes its name from the two mandatory words 
habeas, corpus, which it contained at the time when it, in common with all 
forms of legal process, was framed in Latin. , 

There were at common law several kinds of writs which came under tog 
general designation of writs of habeas corpus. The general purpose of these 
Writs, as their name indicates, was to obtain the production of an individual 
The writs were distinguished from one another by the Latin terms denoting 
the particular objects for which they were issued. Thus at common law, in 
to the celebrated writ of habeas corp'^ ad svhjyAcudum, there existeor 
Ihe writs of habeas corpus ad respordeudurth, ad satisfacieTiduivi^ prose* 

VOL. VI. 9 
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qua/ndum^ ad tedificandumy ad deliberandumy ad faciendum et reeipiendunii 
(frequently known as habeas corpus cum causd) (see Black. Com, bk. iii. ch. 
viiL; Comyn’s Dig, tit. Habeas Corpus \ Bacon, Ahr, tit. Habeas Corpus), Of 
these writs some are at the present day merely of antiquarian interest, 
their objects being attained in modern practice by other modes of pro- 
cedure. Those which are still in use will be noticed at the end of this 
article. 

The writ of habeas corpus ad subjiciendum^ owing to its pre-eminent 
importance as a means of obtaining liberation from illegal confinement, is 
usually known simply as the writ of habeas corpusy and it is this writ which 
is referred to throughout this article, unless the other writs are mentioned 
specifically. 

The writ of habeas corpus ad subjiciendum is a prerogative writ by which 
the king has a right to inquire the causes for which any of his subjects are 
deprived of their liberty (see per Lord Eldon, Crowley* s case, 1818, 2 
Swans, at p. 48; per Lord Mansfield, C.J., 11. v. CowlCy 1759, 2 Burr, at p. 
865 ; Corner, Cr. Of. Pr. 110), a writ of right (see 18 St. Tri. at p. 19), though 
not of course, for it is not to be issued except upon cause shown (see Hob- 
Aottse'scase, 1820, 8 Barn. & Aid. 420 ; Crowley's case, 1818, 2 Swans, at p. 61), 
and is grantable ex debito justitice (see Bac. Ahr. tit. Habeas Corpus). 

Scope of the Weit of Habeas Corpus ad subjiciendum. — The funda- 
mental principle of the English constitution, denoted by the various phrases 
“ Liberty of the Subject,” ‘‘ the Right of Personal Security,” etc., which is 
an essential part of the common law of England, and which is enunciated, 
though in no sense originated, by numerous constitutional charters and 
statutes dating from the Magna Carta, is effectively protected by the 
common law writ of habeas corpus. The writ affords an efficacious remedy in 
all cases of illegal restraint or confinement, and in its ancient form is 
directed to the person detaining another, commanding him to produce the 
body of the person detained, with the day and cause of his caption and 
detention, ad fojcicndumy suhjkiendumy et recipiendum y to do, submit to, and 
receive whatsoever the judge or Court awarding the writ shall consider in 
that behalf (see Black. Com. bk. iii. ch. viii.). The writ thus provides 
an ample protection for the liberty of the subject by enabling any person 
who is alleged to be illegally detained or imprisoned to be actually produced 
before the Court, and to have the cause of his confinement then and there 
subjected to inquiry. If no legal justification of his detention can be shown, 
the Court will order his immediate release, and so he will regain the freedom 
of which he has been illegally deprived, and which, in the absence of lawful 
excuse for its (^privation, is the inherent right of every British subject. 

Jurisdiction. — Common Law Jurisdiction . — The origin* of the writ of 
habeas corpus, like that of most of the institutions of the common law, is 
lost in obscurity. The precise date of its origin cannot be ascertained. 
There is some ground for supposing that the writ was known in times 
anterior to the Magna Carta (see Hallam, Middle Ages, 5th ed., vol. ii. 
p. 449). It is certain, however, that the common law jurisdiction habeas 
corpus is of very great antiquity. Sir Matthew Hale mentions an instance 
of the writ as early as 33 Edward i., and in the reign of Henry yi. tha writ was 
of frequent occurrence and familiar to the judges (see Hale, Hist. Com. LaWy 
^th ed., p. 193 ; see also Yeat Book, 48 Edw. iii. c. 22 ; Vinds 34 
Hen. 

ThejSm diction at common law, which extended to all cases lt>i ill^al 
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imprisonment or detention, whether under colour of public or private 
authority, was exercised by the Courts of King's Bench, Chancer 5 ^ and 
Common Pleas, and in a case of privilege by the Court of Exchequer (see 
2 Imt 55 ; Black. Com, bk. iii. ch. viii. ; Bac. Ahr. tit. Habeas Vonms 
(B)l). 

The writ of habeas being a high prerogative writ issued at common 
law out of the Court of King’s Bench not only in term time, but also durimr 
the vacation (see K, v. Stiehhearc, 1758, 1 Burr. 4G0 ; It, v. Batvhddor, In rc 
Canadian Prisoners, 18:J9, 1 P. & D. 516), by a fiat from the chief justice or 
any other of the judges. If issued during the vacation, it was usualiy return- 
able before the judge hiniself who awarded it, and he proceeded liimself 
thereon (see 4 Burr. 856), unless the term intervened, in which case it 
might be returned into Court {K. v. Meady 1758, 1 Ihirr. 542; It. v. James 
Clarke, 1758, ibid. 606). It is clear that a judge at chambers has power at 
common law to issue in vacation a habeas cenyns returnable before himself 
immediately (see R v. Batcheldor, 1 8:’d), 1 P. & U. 516 ; S. C. st(b. nom. Watsoris 
case, 9 Ad. & E. 718). The Court of Chancery had iK)wer to grant the writ 
both during term and in vacation by virtue of its common law jurisdiction 
(see 4 Lid. 182 ; 2 Hale, P. C. 147 ; In rc Bclson, 1850, 7 Moo. P. C. C. 114, at 

p. 180). 

As to the common law jurisdiction of the Courts of Common Pleas and 
Exchequer to grant the writ of habeas corpifs, see BasheVs case, 1670, Vaugh. 
155; Wood's case, 1771, 8 Wils. 172; Crowley's 1818, 2 Swans. 1 ; 
Cams Wilson's case, 1845, 7 Q. B. 984; see also 2 Inst. 55: 4 ibid. 290; 
2 Hale, P. C. 144. 

Statutory JurMwtion. — Although the right of the writ of habeas eoiyus 
is a common law right and is not created by statute (see In re Bvssett, 1844, 
6 Q. B. 481), it has been confirmed and i*egulated by various statutes. 

The Statute 16 Car, t. c. 10, s. 6, after reciting the provisions of the 
Magna Carta and several statutes of the reign of Edward in. relating to the 
liberty of the subject, enacted that any person restrained of liis liljerty or 
suffering imprisonment by command of the king or of his Privy Council, or 
of any of the lords of the Privy Council, upon demand or motion made to 
the judges of the Court of King’s Bench or (’ommoii Pleas, in open Court, 
should without delay upon any pretence whatsoever, for the ordinary fees 
usually paid for the same, have forthwith granted to him a writ of habeas 
corpus to be directed to the gaoler or other person in whose custody he may 
be. The person to whom the writ is directed must, at the return to the 
writ, bring, or cause to be brought, the body of the party so committed or 
restrained before tlie judges of the Court fi’om wlience tlffi writ issued, in 
open Court, must then certify the true cause of his detainer or imprison- 
ment, and thereupon the Court within three days after sucli return must 
proceed to examine and determine whether the cause of such commitment 
appearing upon the return be just and legal or not, and must tliereupon do 
what to justice shall appertain either by delivering, bailing, or remanding 
the prisoner, under penalty of treble damages forfeitable to the piztty 
grieved. 

This statute, which is still in force, was intended further to secure the 
liberty of the subject by regulating the issue of the writ in the particular 
^ases of infringement of the right of iiersoiial security at the hands of the 
king or of the Privy Council, and w’as nece^itated by the cases ol arbitrary 
imprisonment which were very prevalent at the date of the s^Sute (cp. 
BarneVs case, 1627, 3 St. Tri. 1), but which are now, happily, unknown. 
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The Habeas Corpus Act, 1679, 31 Car. ii. c. 2, probabljr one of the best 
known, and certainly one of the most valuable, of the enactments upon the 
statute roll, was passed for the better securing the liberty of the subject.” 
This it effected by specifically meeting the various devices by which the 
common law right to the writ had hitherto been evaded, and, in 
particular, by making the writ readily accessible during the vacation, by 
obviating the necessity for the issue of an alias and pluries (see Alias ; 
Plubies), by imposing penalties for the refusal of the writ, and generally by 
regulating the granting and issue of the writ and the procedure upon its 
return. 

Sec. 2 provides that if anyone be committed or detained for any crime, 
except for felony or treason plainly expY’essed in the warrant of commitment, 
in the vacation, he or anyone in liis behalf may apply to “ the Lord Chancellor, 
or Lord Keeper or any one of His Majesty’s Justices of the one Bench or 
the other, or the Barons of the Exchequer of the degree of tlm Coif,” who, upon 
view of the copy of the warrant of commitment, or upon oath made that such 
copy was denied by the gaoler, are, under penalty, required upon the request 
in writing by the person detained or anyone on his behalf, attested and 
subscribed by two justices, to award a habeas corpus under the seal of the 
Court of which he is a judge, returnable immediaU before himself. The 
statute also provides (s. 9) that, during the term, any such prisoner may 
move and obtain his habeas corpus ** as well out of the High Court of 
Chancery or Court of Exchequer as out of the Courts of King’s Bench or 
Common Pleas.” The vexed question of jurisdiction was thus placed upon 
a statutory basis. 

It should be observed that the Habeas Corpus Act, 1679, applies only to 
cases of detention or imprisonment for criminal or supposed criminal 
offences, and makes provision for the granting of the writ in such cases 
without in any way infringing on the common law jurisdiction of the Courts 
or judges. 

At the present day, indeed, the writ of hubeas corpus is almost invariably 
issued by virtue of the common law jurisdiction, and not under the statute. 

The Habeas Corpus Act, 1816, 56 Geo. in. c. 100, s. 1, extended the 
provisions of the Act of 1679 with regard to the issue of writs of habeas 
corpus by the judges in vacation to the cases of persons being confined or 
restrained of their liberty otherwise than for some criminal or supposed 
criminal matter, and excepting T)er8ons imprisoned for debt or by process in 
any civil suit. ^ ^ 


Suspension of Habeas Corpus Act , — Various statutes, justifiable only on 
the gi’ound of^political necessity, have at different periods of political 
agitation enabled persons to be arrested on suspicion of treasonable practices 
or certain other oflences, and detained without bail or tri^fi Botwithstand- 
ing any law to the contrary, thus to a limited extent temporarily suspending 
the operation of the Habeas Corpus Act, 1679 (see, for example, 34 Geo. in. 
c. 54; 57 Geo. iii. c. 3; 57 Geo. lu. c. 55; 11 & 12 Viet. c. 35; 29 & 30 
Vjgt. c. 1 ; 44 & 45 Viet. 4). These statutes, inaceurately termed Habeas 
Corpus Suspension Aets, in no sense suspend the general right to tjie writ 
of habeas corpus, A Suspension Act is usually an Annual Act, and is 
almost invariably followed by an Act of Indemnity, indemnifying persons 
who have acted in pursuance of the provisions of the Suspension Act (see, 
^or example, 41 Geo. iii. c. 66)^ 

PUHf^io which Writ The writ of habeas corpus being a piferoga-* 
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tive wnt by the common law lies to any part of the.jtlominiouB of the 
Crown (see 2 Roll. Abr. 69 ; Sourness case, 1620, Cro. (2) 543 : i? v Pdl 
1673, 3 Keb. 279 ; R. v. Cowle, 1759, 2 Burr, at p. 856). 

The Habeas Corpus Act, 1679, s. 10, provided that the writ of hcibem 
corpus within the meaning of that Act may be directed and run into any 
County Palatine, the Cinque Ports, or other privileged places within 
England, Wales, or the town of Berwick-upon-Tweed, and the islands of 
Jersey or Guernsey; any law or usage to the contrary notwithstanding. 
The Habeas Corpus Act, 1816, contains a similar provision with regard to 
writs within that Act, including the Isle of Man, in addition to the'places 
above mentioned, and further providing that the writ may be directed or 
run into any port, harbour, road, creek, or bay upon the coast of England or 
Wales, although the same should lie out of the body of any county (s. 5). 
As to the issue of the writ to Jersey, see hire Carm Wilson, 1845, 7 0. B. 
984; l7i re Belson, 1850, 7 Moo. P. C. C, 114. 

At common law the English Courts had jurisdiction to issue the writ 
into any of the colonies to bring up persons there illegally imprisoned, 
unless such jurisdiction with regard to any particular colony was taken 
away by statute. Under this jurisdiction a writ of Itabcas voipvs was 
issued to Canada in the CAse of Ex parte Anderson, 1861, :» El. & El. 487. 
In consequence of the decision in this case the Habeas Corpus Act, 1862 
(25 & 26 Viet. c. 20), provided that no wuit of luihvcui eojpns should issue out 
of England into any colony or foreign dominion of tlie Crown wliere Her 
Majesty has a lawfully established Court of justice having authority to grant 
and issue the writ, and to ensure its due execution throughout such colony 
or dominion. The writ of habeas coipus can still issue out of tlie Englisli 
Courts to the Isle of Man, that island having been held not to be a foreign 
dominion of the Crown within the meaning of the statute (see In re James 
Brmcn, 1864, 33 L. J. Q. B. N. S. 193; Tn re Crawford, 1849, 13 Q. K 
613). 


Purposes for which Writ of Habeas Cojn*us is Granted. — Under 
the writ of habeas empus the Court may examine into the legality of any 
commitment for a criminal or supposed criminal matter. The writ also 
enables prisoners who have been legally committed in some cases to be 
admitted to bail. Any unlawful detention of an individual or dej)rivation 
of the liberty of an individual, whether the alleged cause be civil or criminal, 
or if there be no ground at all alleged for the detention, may be iiu|uired 
into by means of the issue of a writ of habeas corpus. Tims where a child 
is unlawfully detained from his parents or guardians or other persons 
entitled to his custody, where a married w’oman is wrongfully detained from 
her husband, where a person is illegally detained as a lunatic, or in military 
custody, or has been irregularly committed for extradition, and in any other 
case of wrdh^ul deprivation of liberty, the writ of habeas corpus is the 
appropriate remedy. 

Wherever, in short, a person is restrained of his liberty by being con- 
fined in a common gaol or by a private person, w'hether it be for a criminal or 
civil cause, he may regularly by habeas corpus ^ave his body and c^ise 
removed to some superior jurisdiction which hath authority to examine the 
legality of such commitment, and on the return thereof either bail, discharge, 
or remand the prisoner (see Bacon, Abr. tit. Habeas Corpus (A); Bushels 
case 1670, Vaugh. 136). , . v . ^ 

The general object of the writ, as ha% already been indicated, is 
protection of the liberty of the subject by affording a practical gaeans ot 



HABEAS CORPUS 


m 

effecting the relelse of persons illegally detained, whether under pretext of 
pidUic or private authority or under no pretext at all. It follows, therefore, 
that the specific purposes for which the writ may be granted correspond in 
theiy diversity with the various ways in which the right of personal liberty 
May be infringed. 

Eegularity of Commitment — ^Where a person is in custody under a 
warrant or order of commitment, the legality of the imjjrisonment depends 
upon the validity of the warrant or order. He may, therefore, test the 
validity of the legal process by virtue of which he is detained' by means 
of the writ of Imheas corpus. The jurisdiction of the Court on habean 
corpus in such cases has been thus expressed : If it appears clearly that 
the fact for which the party is committed is no crime ; or that it is a crime 
, but he is committed for it by a person who has no jurisdiction, the Court 
discharges. If doubtful whether a crime or not, or whether the party 
be committed by a competent jurisdiction, or if it appears to be a crime but 
a bailable one, the Court bails him. If an offence not bailable, and committed 
by a comi^etent jurisdiction, the Court remands or commits him ( WilmoVs 
Opiniom^ p. 106). But a writ of habeas corpus is not grantable in general 
where the party is in execution on a criminal charge after judgment on an 
indictment according to the course of the common law (see Ex parte Zees, 
1868, El. B. & E. 828), nor in the case of a commitment for contempt by 
either House of rarliament or by a Court of record {Burdett v. Abbot, 1811, 
14 East, 1; ol the Sheri f of Middlesex, 1840, 11 Ad. & E. 273; Ex parte 

Fernandez, 1861, 10 C. B. N. S. 3). 

As to the essentials to the validity of a warrant or an order of commit- 
ment, see Warrant; Commitment; Conviction; see also General 
Warrant ; Contempt of Court ; Summary Conviction. For further infor- 
mation on this subject, see l^>mlo,Justwe of the Feme, tit. “ Commitment ” ; 
Paley on Summary Convwtions, 7th ed., 1892. 

No order for the issue of a writ of haheas mpus will be granted where 
the validity of any warrant, commitment, order, conviction, inquisition, or 
record is to be questioned, unless at the time of mbving a copy of such 
Warrant, etc., verified hy affidavit, be produced and handed to the officer of 
the Court before the motion be made, or the absence thereof accounted for 
to the satisfaction of the Court (Crown Office Rules, 1886, r. 35). 

See generally as to the issue of the writ of haheas corpus to test the 
regularity of commitments. Ex parte Allen, 1834, 3 Nev. & M. 35 ; B, v. Dunn, 
1840, 9 Car. & P. 509 ; In re Bichard Dunn, 1847, 5 C. B. 215 ; Ex parte 
Newton, 1849, 13 Q. B. 716 ; B, v. Lees, 1858, 27 L. J. Q. B. 403 ; Ex parte 
Cross, 1857, 2 H. ft N. 354; In re Timson, 1870, L. R 5 Ex. 257. 

In cases where the conviction itself is illegal or defective, as distin- 
guished from d&ses where the commitment is defective, it is necessary to 
obtain a writ of ccHiorari directed to the convicting mag^trate to return 
the conviction into the Queen^s Bench Division, in addition to the habeas 
corpus to bring up the waiTant (see In re Allien, 1854, 10 Ex. 561; Ex 
parte Tiinson, 1870, L. R 5 Ex. 257). 

As to the nature of tfie writ of e^tiorari, the purposes for which it is 
applicable, and’ the procediue in obtaining it, see the article CERTIORARI ; 
see also Short and Mellor, Crown Office Practice, ch. iv. ; and Pfley on 
Summary Convictions, 7th ed, 1892, ch. v. 

Extradition Cases.’-^-^ht^ a person is committed by a magutrate on 
^he application of a foreign Government for extradition in respect of an 
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offence comiijitted abroad, he may by means of habeoft corpus test the 
validity of hia commtment. The police magistrate whsn committinir a 
prisoner for extradition must inform him that he will not be surrendered 
until after the expiration of fifteen, days, and that he has a right to apply 
for a writ of habeas corpus. The period of fifteen days may be extended by 
the Secretary of State (see Extradition Act, 1870, 33 & 34 Viet c 52 sa 3 
and 11 ). • • > • 

As to the law and procedure relating to the extradition of fugitive 
criminals, see the article Extradition. See also the Extradition Act 1870 
33 & 34 Viet. c. 52 ; the Extradition Act, 1873, 36 & 37 Viet. c. 60,and the 
various treaties to which those Acts have been applied by Orders in Council 
from time to time ; reference should also be made to Clarke on ExtradUion 
3rd ed., 1888. 

No one may be surrendered for extradition in respect of an offence of a 
political character (see Extradition Act, 1870 , s. 3 ( 1 )). The decision of a 
magistrate who commits a prisoner for extradition that the offence charged 
is not of a political character, may be reviewed by the Court on an apphw- 
tion for a writ of habeas corpus {In re Castioni, [1891] 1 Q. B. 149). Nor 
may anyone be surrendered if he proves to the satisfaction of the Court 
tliat the requisition for his surrender has been made with a view to try to 
punish him for an offence of a political character (Extradition Act, 1870, 

8 . 3 (1)). This, however, applies only to an offence of a political character 
which has already been committed (see In re Arton, [1896] 1 Q. B. 108). 

The following are important decisions on habeas corpus in extradition 
cases: — Ex parte A’oitmcr, 1872, 12 Cox C. C. 303; Ex parte Cmmhaye, 1873, 
42 L. J. Q. B. 217 ; Ex parte Wilson, ] 877, 3 Q. B. I). 42 ; Ex parte 
Lamndier, 1881, 15 Cox C. 0. 329; Ex parte 0am, 1882, 9 Q. B. D. 93; 
Ex parte Weil, 1882, 'lEul. 701 ; Ex parte Maurer, 1883, 10 Q. B. D. 513; 
Ex parte Woodhall, 1888, 57 L. J . M. C. 71 ; Ex parte Guerin, 1888, 16 Cox 
C. G. 596 ; In re Castioni, [1891] 1 Q. B. 149 ; In re Meunier, [1894] 2 Q. B. 
415; In re Arton, No. 1, [1896] 1 Q. B. 108; In re Oalwey, [1896] 1 Q. B. 
230 ; In re Arton, No. 2 , [1896] 1 Q. B. 509). 

Military Custody. — Wliere a person is detained illegally in military 
custody his remedy is by writ of habeas corpus directed to the officer 
detaining him. Thus the writ has been granted to a person under 
military arrest on the ground that he was not speedily brought to trial by 
court-martial pui'suant to military law (see Ex parte Blake, 1814, 2 M. & S. 
428). The Courts have power upon habeas corpus to examine the merits of 
naval or military proceedings and the legality of imprisonment under colour 
of naval or military authority (see Wolfe Tone’s case, 1798, 27 St. Tri. 614 ; 
B. V. Suddis, 1801, 1 East, 306 ; In re AUen, 1860, 3 El. &. El. 338; In re 
Douglas, 1842, 3 Q. B. 825; B. v. Cuming and Another, ’Ex parte HaU, 
1887, 19 Q. 5 . J). 13). 

Bail. — In the case of an improper refusal of bail, the remedy at 
common law was by habeas corpus (see 4 Inst. 290). Under the present 
practice, however, there are two modes of procedure by which a prisoner may 
be admitted to bail, the Crown Office Rules providing that applications'lor 
bail in felony or misdemeanour must in the first instance be made by 
summons before a judge at chambers for a writ of habeas corpus, or to show 
cause why the defendant should not be admitted to bail, either before a judge 
at chambers or before a justice of the peace, in such amount as the jud^e 
may direct (C. 0. E. 1886, r. 122). The application by summons to admiJ* 
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to bail being me more convenient procedure is usually adopted, but 
the writ of habeas corpus may still be resorted to in any case as a means 
of obtaining bail, and in some cases, e.g. where a magistrate has refused to 
accept the sureties tendered, application for a habeas corpus would be the 
proper course (see Short and Mellor, Cr. Of, Pr, p. 381). 

. The application for a writ of habeas corpus to obtain bail in cases of 
felony or misdemeanour must be made by summons at chambers (C. 0. R. 
1886, r. 122); but the judge has power to order the writ to issue ex parte 
in the first instance (see ibid, r. 237). 

As to admitting a prisoner under remand to bail by habeas corpuSy see 
B. V. Burnetty 1870, 49 L. T. at p. 388 ; B, v. AthiuSy 1870, iHd. 421 ; B, v. 
Manningy 1888, 5 T. L. E. 139. 

See generally as to the circumstances under which a person is 
entitled to be admitted to bail, the article Bail ; see also Habeas Corpus 
Act, 1679, s. 7. 

The application for a habeas corpus to admit to bail must be supported 
by affidavit, a copy of the warrant of commitment verified by affidavit 
must be produced (see C. 0. E. 1886, r. 35), and a copy of the deposi- 
tions verified by affidavit is also necessary (see B. v. Barthelemyy 1852, 
1 Dear. 60). 

For form of writ of habeas corpus to bring up a prisoner to be bailed, 
see C. 0. E. 1886, Form 69 ; for form of notice of bail upon habeas corpuSy 
ibid,y Form 74. 

If bail be granted, the defendant and his sureties must enter into 
recognisances to appear at the next assizes or sessions (for form of 
recognisance, see 4)id,y Form 75). The prisoner is then entitled to be 
released on his bail. 

Custody of Infants . — In the application of the writ of habeas corpus to 
cases involving the right to the custody of infants, the original scope of 
the writ appears to have been somewhat extended. 

The writ originally afforded a remedy for illegal imprisonment, and 
was invoked at the instance of the prisoner ; in later times an unauthorised 
detention of a child from the legal custody of its parents or guardians has, 
for the purpose of the issue of the writ, been regarded as equivalent to 
imprisonment. 

The writ may issue at the instance of a parent or guardian, not only 
without the privity of the child, but even against its express wishes (see 
the American decisions in The People v. Merceiny 3 Hill, 399; The 
Commonwealth v. Hamiltony 6 Mass. 273). Nor is it necessary to allege 
that any force or restraint is used towards the infant by the person in 
whose custody it is (see Ex parte IPClellany 1831, 1 DowL P. C. 81). A 
child is, in fact, supposed to be unlawfully imprisoned yhen unlawfully 
detained from its parent or guardian or other person legally 'entitled to. its 
custody (see per Lord Campbell, C.J., B, v. Maria Clarhcy 1857, 7 El. & 
Bl. at p. 193 ; see also B, v. Qreenhill, 1836, 4 Ad. & E. 624 ; In re Hake- 
willy 1852, 12 C. B. But where a child has arrived at years of dis- 

cfetion, the Court will consult its wisheis before making an order as to its 
custody (see B. v. HoweSy 1860, 30 L. J. M. C. 47 ; In re ConnoTy 1863, 16 
Ir. C. L. 112 ; In re Agar-Ellis, 1883, 24 Ch. D. at p. 326). 

Formerly there was some divergence in the ndes as to the tiustody of 
infants as administered in the Courts of common law and in the CourtB of 
equity. Now, however, by virtue of the Judicature Act, 1873 (36 & 37 
Viet. «.,6^ s. 25 (10)), the jurisdiction of the Courts is concurrent, but in 
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the exercise of that jurisdiction the rules of equity ai^e t») prevail (see 
In re GoJdnoorthy, 1876, 2 Q. B. D. 75; In re Ethel Broim 1884 IS 
Q. B. D. 614 ; R v. GyngdU, [1893] 2 Q. B. 231). ’ 

Where the head of an institution for destitute children in which a 
child had been placed had, without authority from the parent of the child, 
handed him over to another person to be taken to Canada, and alleged 
that he did ‘not know where the child was, it was held, on an appli- 
cation by the parent for a writ of habeas corpus, that the writ ought to 
issue on the ground that the applicant was entitled to reijnire a return 


The authority of a foreign parent over his cliild is recognised in 
England only to the extent to which an English parent would have 
similar authority, the question being governed by English law (see 
Johnstmie v. Beattie, 1843, 10 Cl. & Fin. Il3). And as a matter of inter- 
national comity, the authority of a foreign guardian is generally 
recognised, though strictly he has no rights over a ward in England (ibid:, 
Stuart V. Bute, 1861, 9 H. L. 440 ; 2Iuye.nt v. Vctzera, 1860, L. R. 2 Eq. 
704 ; Di Savini v. Lousada, 1870, 18 W. R. 425). But on an application by 
habeas corpus by the attorney of a foreign father, who was abroad, for the 
custody of his children, who were living in England with their mother, the 
Court refused to hand them over to the father’s agent, no valid reason 
being shown for the father not attending personally to receive them 
(B. V. Scherschewshy, 1 892, 8 T. L. R. 571 ; see also In re Preston, 1 847, 
5 D. & L. 233). 

For the general law relating to the rights of custody and education 
of infants reference should bo made to the articles Infants ; Pauent anp 
Child; see also the Custody of Infants Act, 1873 (36 & 37 Viet. c. 12); 
the Guardianship of Infants Act, 1886 (49 & 50 Viet. c. 27) ; the Custody of 
Children Act, 1891 (54 & 55 Viet. c. 3); It. v. Nash, 1883, 10 Q. B 1). 454; 
In re Agar-Ellis, 1883, 24 Ch. D. 317 ; In re Scanlan, 1888, 40 Ch. D. 200 ; 
Barnardo v. M'Huqh, [1891] App. Cas. (H. L.) 388, affirming It. v. Bar- 
nardo, Jones' case, [1891] 1 Q. B. 194; In re M'Grath, [1892] 2 Ch. 496; 
R V. Gyngall, [1893] 2 Q. B. 231 ; Ex parte Emerson, 1895, 11 T. L R. 
218; ik re Newton, [1896] 1 Ch. 740; In re A. & B. {Infanis\ [1897] 
Ch. 786. 

Husband and Wife . — The writ would lie at the instance of a husband 
to regain the custody of his wife who is being wrongfully detained from 
him against her consent ; for a husband at common law is entitled to the 
custody of his wife as against all other persons (see Ai/wood v. Atwood, 
1718, Fin. Free. 492 ; In re Cochrane, 1840, 8 Dowl. F. C. 630 ; In re Pnee, 
J860, 2 F.*&T. 263 ; see also Husband Aa\d Wife). ^ 

But it has been held that a husband has not such a right to the 
custody of his wife’s person as a father has to that of his child ; a wde^J® 
entitled to exercise iudgment and discretion (see parte jpClellan, ifioi 
DowL P. C. 81 ; R. v. Leggatt, 1852, 18 Q. B. ?84). So where a mfe had 
leffher husband on account of his ill-usage, and had gone to her mother 
for protection, and was ready to swear the peace against her imsbana, 
the Court refused to order her to be delivered yP ^ ^ 

^ke and Another, Anne Gregory’s case, 1766, 4 Burr. 1991> And 
where a wife by her own desire is livipg apart from her husband, md 
18 under no restraint, the Court will not grant a habeas corpus on the 
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appUcation of he| husband for the purpose of restoring her to his custody 
(see B. V. Leggatty 1852, 18 Q. B. 784). The tendency of modem decision 
appears to be against restoring a wife to her husband on habeds corpus 
where she remains away from him by her own wish. 

Moreover, a wife is entitled to a habeas corpus directed to her husband 
where he restrains her without right, e.g. after a separation deed has 
been executed (see B, v. Lister, 1721, 8 Mod. 22). In a recent case a 
writ of habeas corpus was issued on behalf of a wife directed to her 
husband, in whose custody she was forcibly detained. On the return to 
the writ the husband stated that he was entitled to keep her in confine- 
ment in order to enforce restitution of conjugal rights. The return was 
held to be bad, and the wife ordered to go free (see B. v. Jackson, [1891] 

1 Q. B. 671, where the earlier cases on the subject are reviewed; and 
In re Cochrane, 1840, 8 Dowl. P. C. 630, is overruled). 

Lunaiics . — The writ of habeas coipyus is. available to compel the pro- 
duction before the Court of persons who are illegally detained in private 
custody under the pretence of insanity or lunacy (see B, v. Turlvngton, 
1761, 2 Burr. 1115; In re Greemoood, 1855, 24 L. J. Q. B. 148; see also 
In rc Elton, reported in the Times newspaper Ist May 1896). When a 
person is alleged to be detained as a lunatic without cause, the Court will 
frequently order a medical examination to be made, the motion for the 
writ of habeas corpus standing over until the result of the examination is 
known (see JS. v. Wright, 1760, 2 Burr. 1100; B. v. Turlington, 1761, supra; 
B, V. Biall, 1860, 11 Ir. E. C. L. (N. S.) 279). A strong case will have to 
be made out before the writ will be granted on the ground of a wrongful 
confinement as a lunatic, owing to the inconvenience which would result 
from the issue of the writ on a groundless application (see B. v. William 
Clarke, 1762, 3 Burr. 1362). There must either be an affidavit by the 
alleged lunatic himself, or it must be clearly sliown that he is prevented 
from making one (see Ex parte Child, 1854, 15 C. B. 238 ; see also In re 
Parker, case of the Canadian Prisoners, 1839, 5 Mee. & W. 32 ; and In re 
Carter, 1893, 95 L. T. 37). See further as to the legality of detention of 
persons on the ground of lunacy, the article Asylums. 

Miscellaneous Cases , — It is impossible to exhaustively catalogue the 
different purposes for which the writ of habeas corjfms provides an effective 
remedy, extending as it does to all cases of wrongful confinement. The 
writ has been used to secure the freedom of a slave who, having been 
brought to England by his master, left his service and refused to return, 
and was subsequently seized by his former master and handed over to 
the custody of the captain of a ship. It was held that a person forcibly 
detained in England as a slave is entitled to be discharged on habeas corpus 
{Soinmersetfs case, 1772, 20 St. Tri. 1; see also Shanlcy \,JS^rvey, 1762, 

2 Eden, 126). But when a slave having been brought to England 
voluntarily went abroad with her owner, it was held that upon returning 
voluntarily to a country where slavery was legal, she reverted to the 
condition of a slave (casj of the slave Grose, 1827, 2 Hag. Adm. 94). 
Tha^ writ was, in one case, issued upon the allegation that a helpless and 
ignorant foreigner had been brought into this country and exhibited 
against her consent (case of the Hottentot Venus, 1810, 13 East, 195 ; 12 
E. E. 320). The writ is also available in cases of illegal impressment for 
the army or navy (as to which see the article Impressment; see also 
J!x parte Fox,VlQd, 5 T. E. 27#; 2 E. R 596; Ex parte Harrisori, 1805, 
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2 Sm. 408): l33iis application of the writ is, however, at tile present dav of 
merely histori^l interest, impressment not being resorted to. 

Cases in which Habeas Corpus will not be gkanted.— I t may l>e 
stated generally that there are two classes of cases in which an application 
for a writ of habeas corpus may be refused— (1) Cases which are expressly 
excepted by the provisions of the Habeas Corpus Act, 1079 ; and (2) ca8(4 
in which no probable ground for relief is shown (except such cases as fall 
within sec. 10 of the same Act). 

Sec. 2 of the Habeas Corpus Act, KJTO, expressly excepts from tlie 
provisions of the Act persons who are committed “ for felony or treason 
plainly expressed in the warrant of commitment,” and also “ persons 
convict or in execution by legal process.” Such persons, therefore, are not 
entitled to the writ of habeas coipiis either during the law sittings or in 
vacation. 

Thus the writ is not generally issuable where a party is in execution 
of a legal sentence after conviction on indictment (A'.j! pf^rte Lees, 1860, 
El. B. & E. 828), or in cases of commitment for contempt by either 
House of Parliament {Burdett v. Abbot, 1811, 14 East, 1 ; case of the 
HheHff of Middlesex, 1840, 11 Ad. & E. 273), or by a Court of record 
{Ex parte Fernandez, 1861, 10 0. B. N. S. 3; see also In re Clarlr, 1842, 
11 L. J. Q. B. 75). And the writ will not be granted where it would 
falsify tlie record of a Court which shows jurisdiction on tlie face of it 
{Ex parte Newton, 1855, 24 L. J. C. P. 148), nor where the eflect of it 
would be to review the judgment of a superior Court whicli may be 
reviewed on writ of error {In re Dunn, 1847, 17 L. J. C. P. 97); nor to 
enable a person in custody to appear in Court merely for the purpose of 
arguing his case in person ( Weldon v. Neal, 1885, 15 Q. B. D. 471). 

With regard to the necessity for showing some probable ground for 
relief, the writ is gi’anted on motion because it cannot be had of course 
(see per Vaughan, C.J., BusheVs case, 1670, Vaugh. 135 ; see also CrirHei/s 
case, 1818, 2 Swans. 1 ; Ky, Hobhousc, 1820, 3 Barn. & Aid. 420) ; and it is 
pointed out by Blackstone {Com, bk. iii. ch. viii.) that if it issuetl of mere 
course without showing to the Court or judge some reaBonal)le ground for 
awarding it, a traitor or felon under sentence of death, a soldier, a mariner 
in the king’s service, a child, relation, or a domestic, confined for insanity 
or other prudential reasons, might obtain a temporary enlargement by 
suing out a habeas corpus, though sure to bo remjinded as soon as 1 wrought 
up to the Court, and tlierefore Sir Edward Coke, C.J., did not scruple to 
deny a habcm corpus to one confined by the Court of Admiralty for piracy, 
there appearing upon his own showing sufficient grounds to confine liim 
(see 2 Rolle, 138). But in cases within sec. 9 of the Habeas Corpus Act, 
1679, a judge at chambers in vacation may perhaps be (ftliged to gi’ant 
the writ as^ o| course (see per Best, J., JB. v. Hobhovse, 1 820, 3 Barn. & 
Aid. at p. 425). 

The writ of habeas eeyrpus does not lie to free an alien enemy who is a 
prisoner at war (see The Three S 2 )anish Sailors' case, 1779, 2 Black. W. 
1324; see also B. v. Schiever, 1759, 2 Burr. 765)., . . 

A^master is not entitled to a habeas corpus for the purpose of regaining 
the custody of an apprentice who of his own accord has entered the 
service of another person, the object of the writ being merely to protect 
personal liberty (see B, v. Beynolds, 1795, 6 T. E. 497; J?. v. Edward^, 
1/98, 7 T. E. 745 ; Ex parte Landsdoumc, 1804, 5 East, 38 ; Ex parte Gill, 

1806, 7 East, 376). ^ ^ 
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It should be added that the writ of habeas corpus being intended to 
facilitate the release of persons actually detained., in unlawful custody is 
merely remedial, and will not be issued for punitive purposes (see the 
judgments of the House of Lords in Barnardo v. Ford^ [1892] App. Cas. 
pp. 332-340). 

Application for the Vf bit.— How made. — Application for the writ, 
whether at common law or under the Habeas Corpus Act, 1679, may be 
made during the law sittings either to a Divisional Court or to a judge at 
chambers (C. 0. E. 1886, rr. 285 and 254). 

During the vacation the application may be made to a judge at 
chambers (case of Leonard Watson and Others, 1889, 9 Ad. & E. 781). 

In all criminal matters and causes on the Crown side of the Queen’s 
Bench Division the writ of habeas corpus must be issued from the Crown 
Office (see In re Taylor, 1803, 3 East, 232; Easton's case, 1840, 12 Ad. 
& E. 645). 

The practice on the Crown side of the Queen’s Bench Division is now 
regulated by the Crown Office Eules of 1886. Under these rules the 
application for a habeas corpus may be made to the Court, i.e. a Divisional 
Court of the Queen’s Bench Division (see ibid. rr. 235 Jind 254), or a judge 
{pnd. r. 235). Where the application is made to the Court it must be 
made by motion for an order, which, if the Court so direct, may be made 
absolute ex parte for the writ to issue in the first instance ; or, if the 
Court so direct, they may grant an order nisi {ibid. r. 236). Where the 
application is made to a judge, he may order the writ to issue ex parte 
in the first instance, or may direct a summons for the writ to issue {ibid. 
r. 237). No summons to sliow cause before a judge at chambers can, 
however, be issued without leave of a judge upon an ex parte application 
for a writ of habeas corpus {ibid. r. 305 (c)). In all proceedings, civil or 
criminal, on the Crown side at chambers, the summons must be issued 
from, and drawn up at, the Crown Office {ibid. r. 804 ; for form of summons 
for writ of habeas corpus, see ibid. Form 174). 

It has been the practice of recent years for the wTit to be granted by 
a judge at chambers during the law sittings as well as in vacation. An 
application for a habeas corpus should, however, as a rule, only be made 
to a judge in chambers during the vacation, excepting in cases involving 
the custody of infants (see Short and Mellor, Cr. Of. Fr. pp. 108, 352). But 
in cases relating to the custody of children the application should, even during 
the law sittings, be made in the first instance to a judge. at chambers. In 
extradition cases, on the other hand, during the sittings the application 
must always be made to the Court, the Crown Office Eules expressly pro- 
viding that xm application for a writ of habeas corpus on a warrant of 
extradition shall be made to a judge at chambers during t^je sittings {ibul. 
r. 238). It is the practice in extradition cases to apply on ftffidavit for a 
rule nisi calling on the Home Secretary, the chief metropolitan magistrate, 
and the foreign Government to show cause why the writ should not issue 
(see Ex parte Gam, 1882, 9 Q. B. D. 93 li). 

^ As to the practice wifti regard to motions on the Crown Office side, see 
Crown Office Eules, 1886, rr. 250-260. • 

On an application to the Court, the motion should, as a rule, be made 
by counsel (see In re Newton, 1855, 16 C. B. at p. 99); but the Court 
allowed it to be made by a wife on behalf of her husband in Ex parte 
^Cdbhett, 1850, 15 Q. B. 988. Jt is not, however, necessary that the party 
impris(^ed or detained should have expressly authorised the application ; 
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indeed, the very c^umetances of some of the most urgent cases would 
render this impossible. It is sufficient that the application, whoever it 
xnay be made by, shows some probable ^ound for the supposition that 
the person on whose behalf it is made is involuntarily and wrongfully 
restrained or imprisoned (see case of the Hottentot Venus, J810, 13 last 
195). Where access is denied to a person alleged to be detained, applica- 
tion for a habeas corpus may be made at the instigation of any relative, 
friend, or agent, on affidavit showing the reasons (see In rc Daley 1860 
2F. & F. 258; In re Thompson, 1860, 30 L. J. M. C. 19; see also^lsAftw 
V. White, 1704, 14 How. St. Tr., 4th Resolution, at p. 825). 

AfjiAamt in suppm't of Application. — The application must be supported 
by affidavit, for the writ of habeas corpus, whether at common law or 
under the Habeas Corpus Act, 1679, does not issue as a matter of course, 
but must be granted on an affidavit upon which the Court can exercise 
its discretion as to whether it shall issue or not (see It. v. Hohhouse, 1820, 
3 Barn. & Aid. 420 ; see also C. 0. E. 1886, r. 253). A writ which issues on 
a probable cause verified by affidavit is as much a writ of riglit as a writ 
which issues of course (see Wilmot’s Oinnions, 1758, pp. 81, 87, and 88). 
An affidavit is absolutely necessary, eitiier from the party wlio claims tlie 
writ or from some other person so as to satisfy the Court that he is so 
coerced as to be unable to make it (see In rc Parker, the case of the Canadian 
Prisoners, 1839, 5 Mee. & W. 32: see also Me imrtc Child, 1854, 15 C. B. 
238). 

As to the form in which the affidavit is to be drawn, liow it must be 
entitled, its contents, and how it must be sworn, filed, and stamped, see 
Crown Office Rules, 1886, rr. 5-27. 

The Wurr. — An order nisi is frequently granted in the first instance, 
but when it is necessary, as in many cases relating to tlie custody of 
children, the order may by discretion of the Court be made absolute 
ex parte for the writ to issue in the first instance (see C. 0. E. 1886, r. 236). 

The writ must issue from the Crown Office in all criminal matters 
(Thytorscase, 1803, 3 East, 232 ; Easton's case, 1840, 12 Ad. & E. 645). 

Form of Writ . — The following is the form of tlic writ of haheas 
corpus ad subjiciendum, as given in the Aj)pendix to the Crown Office 
Rules, 1886 (Form No. 176):— 

Victoria, by the Grace of God, etc,, to greeting: We com- 

mand you that you have in the Queen’s Bench Division of Our High Court 
<jf Justice \or before a judge in chambers] at the Royal Courts of Justice, 
L(>ndon, immediately after the receipt of tliis Our writ, the body of A. B., 
being taken }u4 detained under your custody as is said, together with the 
day and cause of his being taken and detained, by whatsoever name he 
may be called therein, to undergo and receive all and singular such matters 
and things as Our said Court \pr judge] shall then and there consider of 
concerning him in this behalf ; and have you therg then this Our writ. 

, To he inulorsed. * 

By order of Court \pr Mr. Justice ]• 

This writ was issu^ by, etc. 

io of the writ in Latin, see 2 hist. 53 ; R v. 

Eliz. Tremaine, P. C. 324; see also th« form used in Carus Wilsons 
^se, 1845, 7 Q. B. 984. 
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As to the practice with regard to the drawing up, issue, teste, and 
service of the writ, see C. 0. E. 1886, rr. 229-234 ; see also Short and Mellor, 
Cr. Of. Pr. pp. 353, 354. As to the notice to be served with the writ, and 
as to the notice to be served on the committing magistrates in cases of 
illegal commitment, see C. 0. E. 1886, Forms 177 and 178. 

As to quashing the writ on the ground of irregularity in its issue, or 
that it was obtained by fraudulent misrepresentation, see Cants Wilson's 
case, 1845, 7 Q. B. 984. 

On the argument of an order nisi for a writ of habeas corpus the Court 
may in its discretion direct an order to be drawn up for the prisoner’s 
discharge instead of waiting for the return of the writ (C. O. E. 1886, 
r. 244). 

Disobedkme to the Writ . — If a writ of Itabeas corpus be disobeyed by 
the person to whom it is directed, application may be *made to the Court 
on an affidavit of service and disoWlience for an attachment for contempt 
(C. 0. E. 1886, r. 240). In vacation an application may be made to a 
judge in chambers for a warrant for the apprehension of the person in 
contempt to be brought before him or some other judge, to be bound over 
to appear in Court at tlie next ensuing sittings to answer for his contempt, 
or to be committed to prison for want of bail (ibid.; see also Habeas Corpus 
Act, 1816, ss. 2 and 6). 

Attachment for contempt is the appropriate mode of enforcing obedience 
to the writ of habeas corpus, whether the writ be issued at common law or 
under the Habeas Corpus Act, 1679 (see E. v. Barber, 1758, 2 Ken. Ld. 
289; E. V. Woodward, In rc Thompson, 1889, 5 T. L. E. 565). An 
attachment may issue against a peer where he makes no return to a writ 
of habeas corpus {E. v. Earl Ferrers, 1758, 1 Burr. 631). 

A reasonable time will be allowed for making the return before grant- 
ing an attachment (see Stockdalc v. Hansard, 1840, 8 Dowl. P. C. 474). 

To compel obedience to a writ of haheas corpus there miist be a search 
at the Crown Office for the return, and if not found, application may be 
made upon affidavit for an attachment (see Ex parte Harrison, 1805, 2 Sm. 
408). Attachment will issue against a party intentionally making a false 
or insufficient return {In re Winton, 1792, 5 T. K. 89 ; Leonard Watso 7 i's 
case, 1839, 9 Ad. & E. 731 ; In re Matthews, 1860, 12 Ir. E. C. L. at p. 
272), but not where immaterial matters are untruly but unintentionally sefc 
fortli in a return (see per Lord Denman, C.J., Leonard Watson's case, 1839, 
9 Ad. & E. at p. 804). 

Attachment for disobedience to the writ in not making a return will not 
be granted against the person to whom the writ is directed unless he was 
personally seized with the original writ (E. v. Eowe, 1895, 71 L. T. 578). 

As to the practice with regard to attachment for contqjnpt, see Crown 
Office Eules, 1886, rr. 261-276 ; for form of affidavit of service, ibid. Form 
No. 179 ; and for form of search at the Crown Office, ibid. Form No. 180. 

Under the Habeas Corpus Act, 1679, s. 4, the gaoler or other officer 
. n^lecting or refusing to^make the return required by the Act is liable to 
fairfeit to the party grieved for the first offence £100, and for the second 
offence £200, and is incapable of holding or executing his office. * 

The Eeturn.— The person to whom the writ of habeas corpus is directed 
must at the time stated in the notice which is served with the writ (see 
►C. 0. E. 1886, Form No. 177^ produce the body of the person detained, 
and m^e a formal return in compliance with the writ. 

Every vftit of haheas corpus is made returnable immediately uniiMS other- 
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wise ordered (see Habeas Corpus Act, 1679 ; C. 0. E. 1886 r o io . 
iUd. Form No. 176). i 

Under the Habeas Corpus Act. 1816, s. 2, a ^vrit issued in vacation mav 
be made returnable m Court in the next term, and writs issued in tenu 
may be made returnable m vacation before a judge, where the writ is 
awarded too late in the term or vacation to be conveniently obeyeil within 
the term or vacation respectively. 

Where, as is. usually the practice, the writ issues at common law a 
reasonable time is allowed for making the return (see Stockdale v. Haumnf 
Ex parte tlie> SheHff of Middlesex, 1840, 8 Dowl. P. C. 474> And in cases 
under the Habeas Corpus Act, 1079, three days after tlie delivery of the 
writ are allowed by the statute for making the return if the distance the 
prisoner has to be brought is within twenty miles, ten days if beyond that 
distance and within a hundred miles, and twenty days if beyond a hundred 
miles (see ihid. s. 2). 

The return must contain a copy of all the causes of the prisoner’s 
detainer indorsed on the writ or on a separate schedule annexed to it 
(C. 0. E. 1880, r. 241). Facts showing a sufficient ground for detention 
niusi; be clearly and directly set forth on the return (see IkyhvVs wise, 1821, 

4 Barn. & Aid. 243 ; Souden's case, 1821, ihUl 294 ; AWt’eS case, 1821, ibid. 
295 ; In re Parker, 1839, 5 Mee. & W. 3»2). A return which on the face of 
it is ambiguous is bad (see R, v. Roberts, 1800, 2 F. & F. 272). 

Where the prisoner has been discharged before the return, that fact 
must appear on the return, though in such case it is not necessary to set 
forth the cause of taking and detainer (see R v. Gavm, 1848, 15 Jur. 320, 
note). 

When the writ is not obeyed by bringing up the party, tlie return must 
state very distinctly and unequivocally the reasons why it is not and 
cannot be obeyed (see R, v. Winton, 1792, 5 T. E. 89). 

The impossibility of producing the })arty in obedience to the writ 
would be a sufficient return, the object of the writ being remedial and not 
punitive (see Barnardo v. Ford, [1 892] App. Cas. (H. L.) 320, overruling 
R. v. Barnardo, Tyes case, 1889, 23 Q. 1>. D. 305). 

As to the form and sufficiency of a return to a writ of habeas coiymt, 
see the judgments in R, v. Winton, 1792, 5 T. E. 89; R, v. Suddis, 1801, 

1 East, 306 ; Ex parte Krans, 1823, 1 Barn. & Cress. 258 ; In re Parker, the 
case of the Canadian Prisoners, 1839, 5 Mee. & W. 32 ; c^se of Leonard 
Watson, 1839, 9 Ad. & E. 731 ; R. v. Riclmrds, 1844, 5 Q. B. 926; Ex parte 
Bessctt, 1844, 6 Q. B. 481 ; JS. v. Roberts, 1860, 2 F. & F. 272 ; In re Matthews, 
I860, 12 Ir. E. C. L. 241 ; JB. v. JaGkso7i, [1891] 1 Q. B. 671. 

The return may be amended or another substituted foF it by leave of 
the Court or a judge (C. 0. E. 1886, r. 242). Where a return to the writ 
is made, the t’efurn must first be read and motion then made for discliar^ng 
or remanding the prisoner, or amending or quashing the return {ibid, 
r. 243). 

The Court or judge before whom the writ is returnable in cases under 
the Habeas Corpus Act, 1816, is empowered to fixamine into the truth^f 
the f^ts set forth in the return by affidavit or affirmation, and to do 
therein as to justice shall appertain (s. 3). A judge at chambers has 
power in, term or vacation to refer the matter to the Court (see wa. s. 4 , 
see also R, v. Reader, 1845, 1 Stra. 531 ; In re Turner, 1846, 15 L. J. M. C. 
140). 4 

. When the return shows that the party is in execution after senten^on 
ludictment for a criininal charge, the return cannot be controverted (A. v. 
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Buddis^ 1801, 1 East, 306; Cairua WUsotCs case, 1846, 7 Q. B. 984). But 
the Court have in some cases allowed the return to be controverted ; c^d 
where a prisoner is brought up under a hoibeas corpus issued at common 
law, it has been held that he may controvert the truth of the return by 
virtue of the Habeas Corpus Act, 1816 (see Ex parte Beeching, 1825, 4 
Barn. & Cress. 136). 

Generally, as to the disputed question of the admissibility of evidence to 
controvert the truth of a return in cases of the issue of the writ at common 
law, see In re Gra%vford, 1849, 13 Q. B. 613; case of Leonard Watson, 
1839, 9 Ad. & E. 805 ; E. v. Douglas, 1842, 12 L. J. Q. B. 49 ; see also 
Short and Mellor, Cr. Of. Pr. pp. 360-363. 

On tlie return of the writ pending the hearing, the prisoner is detained, 
not under the authority of the original warrant, l)ut under the authority of 
the writ of habeas corpus ; and he may be bailed or remanded from time to 
time at the discretion of the Court (see E. v. Bethel, 1697, 5 Mod. 19). 

Upon the argument before the Court on the return of a writ of habeas 
corpiLS the party in whose favour judgment is given must forthwith draw 
up an order in accordance with the decision at the Crown Ofi&ce, and the 
writ, and return, and affidavits must be filed there. When the order has 
been made by a judge at chambers the writ and return, with the affidavits, 
and a copy of the judge's order, must be forthwith transmitted to the 
Crown Office to be filed (C. 0. R 1886, r. 245). 


Appeal. — No appeal lies from any judgment of any judge of the High 
Court in any criminal cause or matter, except for some error of law 
apparent upon the record, as to whicli no question has been reserved for 
consideration under the Crown Cases Act, 1848, 11 & 12 Viet. c. 78 (see 
Judicature Act, 1873, 36 & 37 Viet. c. 66, s. 47). This, however, does not 
apply to appeals from chambers (see Ex parte Pulbrooh, [1892] 1 Q. B. at 
p. 90). 

An appeal, therefore, does not lie from the decision of the Queen's 
Bench Division granting or refusing a writ of habeas corpus in any " criminal 
cause or matter” within the meaning of sec. 47 of the Judicature Act, 1873. 
Thus it has been held that no appeal will lie from a decision of the Queen's 
Bench Division refusing a writ of habeas corpus on the application of a 
person in custody for an alleged crime under the Extradition Act, 1870 
{Ex parte Alice Woodhall, 1888, 20 Q. B. D. 832; see also E. v. Weil, 
1882, 9 Q. B. D. 701). So, where a person has been discharged from 
custody by an order of the High Court under a habeas corpus, the Court of 
Appeal has no jurisdiction to entertain an appeal (see Bell Cox v. Hakes, 
1890, 15 App. Cas. (H. L.) 506, reversing the decision of the Court of 
Appeal in 20 Q. B. D. 1). 

Whether a “ cause or matter ” is criminal within the mqp;ning of sec. 47 
of the Judicature Act, 1873, depends upon the nature of the proceeding, 
not of the subject-matter of the complaint ; it is criminal if the proceed- 
ings are such that they may, but not necessarily must, eventually end in 
imprisonment (see Searruf/i v. Burley, [1896] 2 Q. B. 344). 

• It seems to be somewhat uncertain as to whether in non-criminal cases 
an appeal lies from a refusal to grant a habeas corpus. In Ex pafte Bell 
Cox, 1887, 20 Q. B. D. 1, the Court appeared to consider that an appeal 
would lie in such a case. The question was left open by the House of 
Lords in Bell Cox v. Hakes, 1890, 15 App. Cas. 606; and although the 
» question subsequently arose in E. v. [1891] 1 Q. B. 671, there was 

no argument upon it before the Court of Appeal (see ibid. p. 671, note 2). 
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It ifl, kigwever, dear that where an application for the writ is refused 
the applicant has in every case a right to go from Court to Court and make 
a fresh application to each Coui t in turn (see Ex parte Partington 1845 
2 Dow. & L 650 ; and per Halsbury, L.C., Bell Cox v. Hakes, 1890 15 Atm’ 
Cas. (H. L.) at p. 514). ’ ’ 

It is now decided that where the object of the writ of ke^as corpus is 
to determine who is entitled to have the custody and control of an infant 
an appeal will lie from an order of the Queen’s Bench Division directing 
the issue of a writ to bring the infant before the Court (see M. v. Bamareb, 
Jones’ case, [1891] 1 Q. B. 194, affirmed on appeal by the House of Lords] 
sab. noin. Barmrdo v. M'llugh, [1891] App. Cas. (H. L.) 388; see also 
Banw/rdx) v. Ford, [1892] App. Cas. (H. L.) 327, affirming R. v. Bamardo, 
Gossage’s case, 1890, 24 Q. B. D. 283). The order for the issue of the writ 
in such cases is an order within the meaning of sec. 19 of the Judicature 
Act, 1873, and an appeal therefore lies from it to the Court of Appeal 
(see Bamardo v. Ford, [1892] App. Cas. (H. L.) ;i26), but no Court of 
Appeal ought lightly to interfere with the issue of the writ (see per Lord 
Herschell, iMd. at p. 339). 

It has also been held that an appeal lies to the Court of Appeal against 
an order for an attachment for disobedience to a writ of habeas cormts (see 
B. V. Bamardo, Tye’s case, 1889, 23 Q. B. D. 305). 

The right of appeal without leave of the judge or of the Court of 
Appeal from any interlocutory order or interlocutory judgment made or 
given by a judge in cases where the liberty of the subject or tlie custody 
of infants is concerned, is expressly reserved by the Supreme Court of 
Judicature (Procedure) Act, 1894, 57 & 58 Viet. c. 10 , s. 1 {h) (i); see also 
Ex parte, Emerson, 1895, 11 T. L. R. 218. 

Costs. — It was formerly held that the Court had no jurisdiction to 
order costs in cases of habeas corpus, though there was always power to 
award an officer obeying the writ the expenses of bringing up the prisoner 
(see In re Dodd, 1857, 2 De G. & J. 510; see also In re Cohhett, 1845, 
14 Mee. & W. 175). 

In recent practice, however, costs have frequently been awarded by 
judges at chambers in cases relating to the custody of infants (see Short 
and Mellor, Cr. Of. Pr. p. 364 ; see also Ee parte. Child, 1854, 15 C. B. 
238). 

It is now clear that under sec. 5 of the Judicature Act, 1890, 36 & 37 
Viet. c. 66 , the Court has power when granting an application for a writ 
of habeas corpus to order payment by the defendant of the costs of the 
successful party (see R. v. Jones, [1894] 2 Q. B. 382). But there is no 
jurisdiction to grant costs against a jierson who is not on tjie record (see 
In re Carter, 1893, 95 L. T. 37). 

As to tha dbsts on appeal in cases of hedrns corpus, see Ex parte Bell 
Cox, 1887, 57 L. J. Q. B. at p. 113. 

Other Kinds of Writs of Habeas Corpus still in Use. — In 
addition to the writ of hoibeas corpus ad mlyimndum, which hw 
6 ® 6 u briefly discussed, and whicli, as stated above, is by far the moM 
important of the writs of habeas corpus, several other kinds of ^ writs of 
Aoteos corpus may still be issued from the Crown side of the Queen’s Bench 
Division for different purposes. The writs in present use are, habeas corpus 
od, testifiea/ndum, hedteas corpus ad respondendum, habeas corpus ad, wlwer- 
andum and redpias, and habeas corpus to britig in the body of a defendant 
VOL. VL • 10 
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on a return of cepi (see Short and Mellor, Or, Of. Pr. p. 336). But 
these writs are rarely resorted to, as alternative procedure is in some cases 
available. 

Hdbeas Corpus ad testijwandum. — This writ lies at common law for the 
purpose of bringing up a witness who is detained in prison to give evidence. 
The Habeas Corpus Act, 1803, 43 Geo. iii. c. 140, enables judges of the 

High Court to award writs of habeas corpus for bringing up prisoners 

detained in custody under civil or criminal process before courts-martial 
and certain commissioners mentioned in the Act to give evidence. The 
Habeas Corpus Act, 1804, 44 Geo. iii. c. 102, empowers any judge of the 
High Court at his discretion to award writs of habeas corpus for bringing 
up prisoners before any Court of record in England or Ireland to be 

examined as witnesses. The Arbitration Act, 1889, 52 & 53 Viet. c. 49, 

s. 18 (2), enables the Court or a judge to order a writ of habeas corpus 
ad testificandum to issue to bring up a prisoner for examination before an 
oflScial or special referee, or before any arbitrator or umpire. 

Under the Criminal Procedure Act, 1853, 16 & 17 Viet. c. 30, s. 9, a 
Secretary of State or judge of the Queen's Bench Division can, upon 
application by affidavit, issue a warrant or order to bring up any prisoner 
in gaol under any sentence or commitment (except under civil process) to 
be examined as a witness. This power is extended to County Court judges 
by the County Courts Act, 1888, 51 & 52 Viet. c. 43, s. 112. 

This procedure, as being more convenient, is now, therefore, usually used 
in lieu of the writ of habeas corpus ad testificandum, but the writ must still be 
resorted to when the prisoner, whose evidence is required, is in gaol under 
process in any civil matter. 

Application for the writ must be made on affidavit to a judge at 
chambers (see C. 0. E. 1886, r. 246; for form of writ, see ibid. Form 
No. 183 ; see also as to the practice, Jenhs v. Ditton, 1897, W. IT. 56). 

Habeas Corpus ad respondendum. — This writ was formerly issued where 
one person had a cause of action against another who was confined in 
gaol under the process of some inferior Court, so as to remove the prisoner, 
in order to charge him with the new cause of action in the superior Court 
(see Black. Com. bk. iii ch. viii; Bacon, Abr. tit. Habeas Corpus 
(A)). The writ may still be used for the purpose of bringing up prisoners 
detained in custody under civil or criminal process before magistrates or 
Courts of record for trial or examination on any other charge (see 
Short and Mellor, Cr. Of. Pr. p. 368; Short, Gr. Of. Rules, p. Ill ; see also 
the Habeas Corpus Act, 1803, 43 Geo. in. c. 140 ; Ex parte Griffiths, 1822, 

5 Bam. & AlA 730 ; R. v. Day, 1862, 3 F. & F. 526). 

Application for a writ of habeas corpus ad responderdum must be made 
on affidavit to a judge at chambers (C. 0. K. 1886, r. 246 ; fbi^form of writ, 
see Ubid. Forms No. 187 and No. 188). 

Under the Criminal Law Amendment Act, 1867, 30 & 31 Viet. c. 36, 

8. 10, persons who are in custody and also under recognisances to come up 
for trial for any criminal* offence may be brought up on an indictment by 
order without the necessity for a writ of habeas corpus. • 

Habeas Corpus ad deliberandum and reoipias. — These writs are used to 
remove prisoners from one custody to another for the purpose of trial. 

Though the removal of any subject of this realm who ifi} committed 
to any^prison or in custody ot any officer for any criminal ma^er, except 
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,l>y luAmB' or other legal writ, or in certain specified eases of 

necessity, is forbidden by the Habeas Corpus Act, 1679, s, 9, various 
modern stOitutes have enabled prisoners to be removed from one custody 
to another for different purposes (see, for example, the Central Criminal 
Court Act, 1856, 19 & 20 Viet. c. 16, s. 5; Prisons Act, 1865, 28 & 29 
Viet. c. 126,88. 62, 64, and 65; Criminal Law Amendment Act, 1867, 20 
& 31 Viet. c. 35, s. 10; Prisons Act, 1877, 40 & 41 Viet. c. 21, s. 38). The 
necessity for the issue of the writs of habms corpus ad dclihcrandum and 
recipim is thus in many cases obviated. 

Under the Counties of Cities Act, 1798, 38 Geo. iii. c. 52, s. in- 
<lictments found by a grand jury of any city or town corporate, or 
inquisitions taken before the coroner, may be ordered by any Court of oyer 
and terminer or general gaol delivery for the county or city, to be filed 
with the proper officer of the next adjoining county, and the defendants 
removed by writ of habeas corpus issued by the said Court. By sec. 4 the 
judges of the King’s Bench or justices of oyer and terminer or general gaol 
ilelivery are authorised to cause persons in custody for offences committed 
within the county of any city or town corporate to be removed by proper 
writs of haheas corpus into the custody of the sheriff of tlie next adjoining 
county for trial. As to applications for the writs under tins statute, see 
Short and Mellor, (h\ OJ\ Pr. p. 271. 

Application for writs of haheas empus ad dcUbcramluin and recfipim 
must be made on affidavit to a judge at chanil)ers (see C. 0. R. 1886, 
r. 246). The applic^ation must be for two writs, the writ ad dclihcrandum 
to the gaoler to deliver the prisoner, and the writ rcci/nas to the other 
gaoler to receive him (see ibid. r. 248 ; for forms of tlie writs, see ibid. Forms 
No. 185 and No. 186). 

Habeas Corpus on return of Cepi Corpus, — Tliis writ is in use where 
an attachment has been obtained against a prisoner in gaol. By means 
of the writ the i)risoner is brought l»efore the Court or before a judge at 
chambers, and there charged with the writ of attachment (see Attach- 
ment; Contempt of Coukt). 

But where the prisoner has been committed to j)ri8oii by the Court, 
instead of issuing the writ of habeas corpus an order of course may be 
obtained at the Crown Office directing the prisoner to be brought before 
the Court (see C. 0. R 1886, r. 252 (/); see also Short and Mellor, Cr. Of, 
Pr. p. 411). 

The writ is obtained on motion by counsel in Court, founded on 
affidavit. The Crown Office Rules, 1886, i)rovide that if the sheriff returns 
cepi corpus to a writ of attachment for contempt, on an application at the 
Crown Office an order must be drawn up for a writ of iMbeas corpus^ to 
issue to bring yi the body of the defendant (r. 262). For form of affidavit 
for habeas corpus to bring up a prisoner to be charged with attachment, 
see C. 0. R. 1886, Form No. 191 ; and for form of writ of habeas corpus on 
return of cepi corpus, ihid. Form No. 1 92. 


HCibitual Cri m i nal > — ^There are many enactments in the statute* 
b^k increasing the punishment of crimes tried under the Summary Juris- 
diction Acts, in the event of a second or subsequent offence (see 52 & 53 Viet, 
c. 21, 8. 4). Where the punishment on a second conviction exceeds three 
months’ imprisonment, the accused can, as a^neral rule, elect to be tried on 
indictment (1879, c. 49, s. 17); but in some cases the enactments n^l^e the 
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offence indictable on a second or third conviction (see Game Laws, 
Poachingy, and the jurisdiction of justices to try an indictable offence 
summarily cannot be exercised if there is legal proof before the Court of 
a previous conviction, the effect of which is to render the offender liable to 
penal servitude on a subsequent conviction (1879, c. 49, s. 14). 

In the case of some indictable offences, the commission of a subsequent 
offence after a previous conviction entails liability to severer punishment — 
{a) Simple larceny after previous conviction for felony, or an indictable 
misdemeanour, or two summary convictions for certain offences (24 & 25 
Viet. c. 96, ss. 7, 8, 9) ; 

(6) Any felony after a previous conviction for felony (7 & 8 Geo. iv. 
c. 28, s. 11 ; 54 & 55 Viet. c. 69, s. 1) ; 

(c) Uttering base coin after a previous conviction for the same offence 
(24 & 25 Viet. c. 99, s. 10 ; 11 v. Blahy, [1894] 2 Q. B. 170). 

Courts have power to order offenders to be subject to police supervision 
where they are convicted on indictment of “ crime,” i.c . — 

(a) Felony, (6) uttering false or counterfeit coin, (c) obtaining goods or 
money by false pretences (24 & 25 Viet. c. 96, ss. 88-90), (d) conspiracy to 
defraud, (e) being armed with intent to break into a dwelling-house in the 
night (24 & 25 Viet. c. 96, s. 58), and have been previously convicted of 
any of these crimes. 

The supervision under secs. 5, 8 of the Act of 1871, as amended by sec. 2 
of the Act of 1879 (42 & 43 Viet. c. 55), and extended by the Penal Servi- 
tude Act, 1891 (54 & 55 Viet. c. 69, s. 4), requires the offender, after the 
expiration of his sentence or while at large on licence or ticket of leave, to 
reporthimself to the police. And bysecs. 7, 17 of the Act of 1871, as modified by 
sec. 6 of the Act of 1891, offenders twice convicted are subjected to summary 
punishment if convicted a third time within seven years of the expiration of 
a sentence of imprisonment, or seven years from release on licence from 
penal servitude or the expiration of the sentence. And wJiere a man on 
ticket of leave or licence is convicted again he is liable to be sent back to 
penal servitude to serve his original sentence in addition to the new sentence 
(27 & 28 Viet. c. 47, s. 9 ; B. v. King, [1897] 1 Q. B. 214, at 217). Provision 
is made for photographing, measuring, and registering criminals by the Acts 
of 1871, 8. 6, and 1891, s. 8, and regulations made in 1877 (St. E. & 0., Eev., 
vol. V. p. 657) and 1896 (St. E. & 0. 1896, No. 762). 

In the case of a woman twice convicted of “ crime,” special power is given 
under sec. 14 of the Act of 1871 to send to an industrial school children 
under her care or control, and under fourteen, without means of subsistence 
or proper guardianship. 

The indictment for an offence after a previous conviction, to warrant 
the increased sentence must contain a count setting out the fact of the 
previous conviction. The accused is first arraigned for the subsequent offence, 
and if he pleads or is found guilty he is arraigned as to thfc subsequent 
offence, and unless he pleads guilty the jury are required to find the fact. 
The evidence is production of a certificate of the conviction, and identifica- 
tion of the accused with the person named (7 & 8 Geo. iv. c. 28, s. 11 ; 6 & 7 
lym. IV. c. Ill ;' 24 & 25 Viet. e. 96, s. 116; c. 99, s. 37; 34 & 35 Viet, 
c. 112, ss. 9, 18 ; Archhold, Or. PL, 21st ed., 162). * 


Habitual Drunkard. — ^Provision was made for the sequestering 
of habitual drunkards in licensed retreats by the Habitual Drunkards Act, 
1879, ^ & 43 Viet. c. 19. That statute — which was passed for ten jrears 
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only— was made perpetual by the Inebriates Act, 1888, 51 & 52 Viet. c. 19. 
and it was provided (s. 5, Act of 1888) that both statutes should be cited 
as Tub Inebriates Acts, 1879 and 1888. The definition of “habitual 
drunkard" for the purposes of those Acts and the law as to licensed 
retreats is therefore discussed under the heading Inebriates Acts. As to 
the detention of habitual drunkards convicted of cruelty to children, see 
Cruelty to Children, vol. iv. at p. 55. See also Drunkenness. 


Hackney Carriage.— See Cab: Excise. 


Hair Goods. — l. Factories for the making of hair goods are textile 
factories within the Factory Act, 1878 (41 & 42 Viet. c. IG, a. 9o). The 
])rovi8ion8 of the Act prohibiting the taking of meals in certain parts of 
factories (s. 39) have been extended by Horne Ollice Oi'der of 20tL 
December 1882 to tliose parts of such a "factory in which hair* goods arc 
sorted or dusted (St. 11. & 0., Eeviscd.vol. iii. p. 217). 

2. Malicious damage to hair goods in jrrocess of manufacture is a felony 
within sec. 14 of the Malicious Damage Act, 18G1, and punishable by 
})enal servitude for life, or not less than three years, or by imprisonment with 
or without hard labour for not over two years (54 & 55 Viet. c. 69, s. 1). 
The offence is not triable at (Quarter Sessions (5 & G Viet. c. 38, s. 1), • 


Half Blood. — See Affinity ; Ui.ood Uei-ation ; ConsANiiUiNiTV 
1 )isTKinuTiONS, Statute (tp; iNiiEiiiTAXcK. 


Hallamshlre.— Suu Tisaue Marks. 

Hall marks. — See I’LATE. 

Hamefare. — See Burulakv, vol. ii. p. 304. 
Hamesocn. — See Burglary, vol. ii. ]). 304. 


Handwriting may be proved as follows : — 

1. The writer himself may be called to prove his writing. 

2. A witness who saw the writing in question written may be called. 
In the case of documents to the validity of which attestation is requisite 
(such as wills and bills of sale), the execution m^ist be proved by one (or 
more), of the attestiiq; witnesses, unless they are dead or cannot In 
produced, in which case it is sutTicient to prove the signature of one of 
them to the attesting clause (see 17 & 18 Yict. c. 125, s. 6 ; 28 & 29 Viet, 
a 18, 8. 7 ; Wright v. Doe. 1834, 1 Ad. & E. 3, 23). 

3. By calling a witness who knows the handwriting of the writer 
either from having seen him write (Garrellm v. AUmvder, 1801, 4 £sp. 37), 
or from having corresponded with him or otherwise become ac^uaintM 
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his handwriting {Doe v. Huekermore, 1836, 5 Ad. & £. 703, 730, 740 ; 
&nvUh V. SmnAury, 1832, 5 Car. & P. 196). 

4 By comparison (by a witness) of the disputed writing with any 
writing proved to the satiefaetion of a judge to be genuine (17 & 18 Viet, 
c. 126, s. 27, as to civil cases ; 28 & 29 Viet. c. 18^, s. 8, as to criminal 
cases ; and see Cresswell v. Jackson, 1860, 2 F. & F. 24 ; Cohhett v. 
Kilminster, 1866, 4 F. & F. 490). 

No proof is required of the signatures of the judges of the Supreme 
Court appended or attached to any decree, order, certificate, or other 
judicial or official document (8 & 9 Viet. c. 113, s. 2), or of those of the 
judge and registrars in bankruptcy (46 & 47 Viet. c. 52, s. 137), or of 
commissioners of oaths and other persons empowered to administer oaths 
(62 Viet. c. 10, s. 6 ; 54 & 55 Viet. c. 50, s. 2), or of the signatures of 
persons before whom examinations, affidavits, acknowledgments, or other 
docunients are taken in Scotland, Irelandi the Channel Islands, colonies, 
and foreign parts, in accordance with Order 38, r. 6. 

Signatures to official and public documents and signatures to certified 
copies of public, documents need not in general be proved (8 & 9 Viet, 
c. 113, s. 1 ; 14 & 15 Viet. c. 99, s. 14). 


HangCing* Sigens. — The dedication of a highway, even if it has 
beepme a street, does not at common law affect the right of the adjoining 
owners or occupiers to project buildings or signs over the street, provided 
that they do not obstruct free passage, and provided that they are kept in 
repair so as not to fall and injure passengers {Tarry v. Ashton, 1876, 
1 Q. B. D. 314; Morgan v. Hart, 1888, Times, Nov. 27), since the 
highway authorities’ powers extend only to the maintenance of the way 
and preservation of the free passage (see Wandsworth District Board of 
Works V. United Kingdom Telephone Co,, 1884, 13 Q. B. D. 904; Tunbridge 
Wells {Mayor, etc.) v. Baird, [1896] App. Cas. 454). And under secs. 69, 70 
of the Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), the 
authorities may require and compel the removal of any sign, or sign iron 
(erected or placed after the passing of any special Act or the general Act 
which incorporates the clauses), which obstructs safe and convenient passage 
along a street in an urban district. The sections are incorporated with tlie 
Public Health Act, 1875 (38 & 39 Viet. c. 55, s. 160). 

Power has been given by numerous local Acts to local authorities to 
remove or regulate hanging signs which project over streets {Bouverie v. 
Miles, 1830, 1 Barn. & Adol. 31 ; Ooldstraw v. Duckvwrth, 1880, 5 Q. B. D. 
276 ; w. Hooper, [1893] 3 Ch. 483). There are no general provisions 
in the Public Health Acts, 1875 and 1890, on the subject ; nor do the powers 
of by-laws as to buildings appear wide enough to include ttietregulation of 
hanging signs. But the Act of 1875, sec. 171, incorporates sec. 28 of the 
Towns Police Clauses Act, 1847 (10 & 11 Viet. c. 89), whereby it is an offence 
punishable summarily to place projections over a footway being part of 
the street at a level less t^an' 8 feet above the ground, or so as to obstruct or 
ittcommode passengers {R, v. Young, 1882, 52 L. J. M. C. 55; Leicester 
{Mayor, etc.) v. Holland, 1888, 57 L. .J. M. C. 75). 

In the metropolis such projections may contravene Michaelangelo 
Taylor’s Act (57 Geo. iii. c. xxix. s. 65) and sundry local improvenlient Acts 
{Wyatt V. Oems, [1893] 2 Q. B. 226); and also sec. 60 of the Metropolitan 
Police Act, 1839 (2 & 3 Vict.SD. 47), under which a magistrate^if satisfied 
that the board is calculated to obstruct is not required to hear evidence 



HAEBOURING 


151 


that it did or did not in fact obstruct {Bead v. Perrett, 1876, 1 Ex. D. 349). 
The owners of projections can be required and compelled to remove them, if 
the magistrate is satisfied that they cause annoyance or obstruction, under sec. 
119 of the Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), which 
supersedes sec. 72 of Michaelangelo Taylor’s Act {Gabriel v. SU James 
Westminster Vestry^ 1859, 23 J. P. 372; F&rtescue v. Bethnal Green Vestry^ 
[1891] 2 Q. B. 170). And under sec. 164 of the London Building Act, 1894 
(57 & 58 Viet. c. ccxiii.), the London County Council is empowered to make 
by-laws for the regulation (except in the city of London) of lamps, 
signs, and other structures overhanging the public way, which when made 
are to be administered by the local authority. This power has not yet been 
exercised, but steps have been taken with a view to its exercise. It 
is additional to the regulations of tlie Building Act as to structural 
projections (s. 73). 

The law as to sign-posts is different. They are a nuisance unless it 
can be shown that the Avay was dedicated subject to them {Hoare v. 
Metropolitan Board of Works, 1874, L. R 9 Q. B. 296). 

[Authority . — Emdeii on Building, 3rd ed.] 


Hansa. — See Hanseatic Laavs of t^e Sea. 


Hanseatic Laws of the Seat — These were collected intp a 
code promulgated by the League in 1591, and revised in 1614. They formed 
the maritime law of the Hanse towns, and enjoyed authority throughout 
Northern Europe wherever the Hansa intlueiice had penetrated. Beddje gives 
the Hanseatic code high praise as the, till its time, best digested collection of 
the rules of private law affecting maritime commerce. They are, he says, 
“ of such a general, common, and similar nature as to be applicable to inter- 
course betweciii tlie individual inhabitants of different independent countries 
when at peace with each other, as well as between individuals of one and 
the same nation. And to this extent the compilation may be viewed as a 
body of international law for the maritime intercourse of independent 
nations during peace.” See a French translation and commentary in 
Cleirac’s Us ct Coutimesde la Mer, p. 166 ; and an English translated abstract 
in Justice's Sea Laws, p. 249. 

[Authorities. — Kuricke, Jus mariiimum hanseaticum, 1657 ; A. Justice, 
A General Treatise of the Dominion and Laws of the Sea, London, 1706 ; 
Cleirac, Us et Coutumes de la Mer [1647, 1661], Rouen, 1671 ; Reddie, 
Researches Historical and Critical in Maritime InterimtioTml Law, Edinburgh, 
1844, vol. ii. p. 57 ; Pardessus, Collection d^s lois mavitimes ant^rieurs au 
18* si^ck, Pari|, 1829-45.] 


Harbinger.— See Knigut Harbingek. 


Harbouring— 

Constable . — It is an offence, punishable on summary conviction, for 
a persqn licensed under the Licensing Acts knowingly to harbour a 
constable, or knowingly to allow him to remain on the premises while 
on duty, except to restore order or execute his duty (35 & 36 Viet. c. 94, 
8. 16). The offence is not committed if fhe person bond fide believes the*^ 
constable to be off duty {Sherras v. de Rutzen, [1895] 1 Q.J8. 918). The 
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' master is liable under the section, if his servant knowingly breaks the 
section {Mathmn v. Collens, 1874, L. E. 9 Q. B. 292). 

Felons, — 1. A person, other than the wife of a felon, who harbours him 
with a view to his concealment from justice, is an accessory after the fact 
to the felony. See Accessory. 

2. The lodging or harbouring of thieves or reputed thieves, or per- 
mitting their meeting or assembly, is summarily punishable when it is 
knowingly done (1) by the occupier or keeper of a lodging-house, or a place 
where intoxicating liquors are sold, or place of public entertainment or 
resort (34 & 35 Viet. c. 112, s. 10); (2) by the occupier or keeper of a 
brothel (s. 11). The penalty is a fine not exceeding £10, or in default, 
imprisonment for not exceeding four months (ss. 10, 11), and to enter into 
recognisances for keeping the peace or good behaviour, with or without 
sureties, in a sum not exceeding £20, or in default to a further imprison- 
ment not exceeding three months (ss. 10, 11); and in the case of the 
occupier or keeper being the holder of a licence to sell liquors, or for 
music or dancing, the licence is forfeited (s. 10). Failure to produce the 
licence entails a j)enalty (s. 10). The licensee has an appeal as for an 
offence under the Alehouse Act, 1828 (9 Geo. iv. c. 31). 

These provisions extend also to allowing thieves, or reputed thieves, to 
deposit goods on the premises, with reasonable cause for believing them to 
be stolen. A chief officer of police can give a written authority to enter 
such houses to search for stolen goods, if there has been a conviction of an 
occupier within twelve months for harbouring thieves or receiving stolen 
property (s. 16). 

3. "There are no accessories after the fact in misdemeanour, but the 
harbouring of a misdemeanant may be evidence of a conspiracy to defeat or 
pervert justice. 

Prostitutes, — See Prostitute. 

Thieves, — See Harbouring Felons, 


HCirbOUrS- — Harbours are “places (whether artificial or natural) to 
shelter ships from the violence of the sea, and where ships are brought for 
commercial purposes to load and unload goods (and passengers), and quays 
are a necessary part of them ” (Lord Esher, B, v. Hannam, 1886, 2 T. L. E. 
234). They are thus equivalent to ports {q,v,) or havens {q,v,\ and the 
terms may be qpnsidered interchangeable (see 54 Geo. iii. c. 159, s. 14). They 
are generally owned or controlled by Boards or Commissioners appointed 
for that purpose and furnished with powers by special Act8*e)f«Parliament, 
supplemented by embodying the provisions of the General Harbours, Docks, 
and Piers Clauses Act, 1847. 

H^arbour authorities are generally empowered to charge dues on ships 
and goods using the harbour, in order to maintain the harbour in a 
pwper condition ; but whether they take dues or not, the owners ,of a 
harbour are liable to ships using the harbour for its proper condition 
(JB, V. WilliaTns, 1884, 9 App. Cas. 418, harbour belonging to the New 
Zealand Government). They are also liable for the acts of their officials, e,g^ 
the harbour-master, and accordingly must make compensation for any injury 
•resulting from his negligence t# the property of other persons, €.^. a ship 
grounding while being navigated under the harbour-master’s orders 
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ApollOy [1891) App. Cas. 499 ; Bemy v. Magistrates of KirkcudMyht, 1892, 

7 Asp. 221) ; or a ship being put by the harbour-master*8 directions in a 
berth, the bottom of which was uneven and did her damage {The Burlington, 

1895, 8 Asp. 10 and 38) ; or a ship taking the jpound owing to her not 

being able to pass up the channel before the tide fell because she was 
obstructed by a tug chartered to a harbour authority and engaged in towing 
barges up the channel just ahead of the ship {The 1 897, 8 Asp. 

236). But a harbour authority is not liable for an act of one of its ofticials 
which is beyond the scope of his duty, and the powers of the authority 
itself (Shaii\ SavUl, Albion Co, v. Tiinarn Local Board, 1890, 15 App. Cas. 
429, harbour-master acting as a pilot). And in a Queen's harbour or dock- 
yard port the principle of respondeat superior does not prevail, and the 
official in charge of it, or Queen's harbour-master, does not make the 
Crown liable for his acts, nor is he liable for the defaults of his sub- 
ordinates, but he may make himself liable by inviting a ship to go to a 
particular place where she suffers damage ( Wright v. Lvthhridge, 1890, 63 
L. T. 572 ; see Pout (Dockyard) and Dockmaster). 

Harbour authorities generally have power to make by-laws and 
regulations with lespect to the navigation of their harbours given them 
by their local Act, e,g, the Mersey or Humber Rules. Such rules “ con- 
cerning lights and signals to be carried or the steps for avoiding collision 
to be taken by vessels navigating the waters of any harbour, river, or 
other iidand navigation have full effect ” ; and where any such rules are not 
and cannot be made, they may be made by Order in Co\incil on the appli- 
cation of any person having authority over such waters ; or if there is no 
such person, any person interested in the navigation thereof ; and these 
rules shall, as regards vessels navigating those w'aters, be of the same 
force as if they w’ere part of the collision regulations (M. S. A. 1894, 
s. 421 ; see Collisions at Sea). Such local rules of navigation prevail 
over tlic general collision regulations in the local waters ( The Winstanley, 

1896, 8 Asp. 170). 

The general powers and liabilities of harbour authorities are contained 
in the Harbours, Docks, and Piers Clauses Act, 1847 ; but to make the 
provisions of this Act apply, it must be expressly incorporated into the 
special Acts which authorise harbour works being done. The following is 
a summary of the principal provisions of the Act. 

It gives general powers relating to the construction of harbours, docks, 
and piers ; thus for making any works the authority of the Board of Trade is 
required (s. 12), and the quays must be approved by the Treasury and Customs. 
It provides for accommodation being furnished for custom-house officers, 
a supply of lifeboats, tide gauges, the building of warehouses and cranes, 
the taking of rates from ships, and collecting and accounting for them ; 
and that on *p^fyment of rates the harbour is to lie open to all persons 
for shipping and unshipping of goods and the embarking and landing 
of passengers (s. 33). A harbour-master may be appointed, whose powers 
extend to regulating the time and manner in which any ship is to 
enter, leave, and lie in or at the harbour within Ihe limits prescribed for 
it, and jn which she shall be placed, moored, unmoored, and removed there f 
he can also regulate the position in which any vessel shall load or dis- 
charge her cargo, passengers, or ballast, as also the manner in which 
any vessel entering the harbour shall be dismantled as well for her own 
safety as for preventing injury to other vessels and the harbour. He can 
also remove unserviceable vessels and other Obstructions from the harbour 
and keep it clear, and regulate the quantity of ballast or (|ead Veight 
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in the hold which each vessel in or at the harbour shall have during the 
delivery of her cargo or after its discharge, provided that he does not 
act in any way contrary to the Customs regulations (s. 52). His’' orders 
must be obeyed by masters of ships, under a penalty of £5 (s. 63). For 
misbehaviour in the exercise of his authority the harbour-master is 
liable to a fine of £5. Any person offering bribes to him or to any 
officer, employed in or about the harbour, is liable to a penalty of 
£20 (ss. 54 and 55). Unserviceable vessels may be removed from the 
harbour by him at their owner’s expense ; and vessels in the harbour 
or docks may be moored and unmoored, placed and removed by him 
as he thinks fit (ss. 57 and 58). Vessels entering the harbour may be 
dismantled as he directs ; they must have their sails lowered when navi- 
gating in a dock, and must have hilwsers fixed to moorings when required by 
hm ; they must not lie near the entrance of the harbour without his per- 
mission, and they may be removed for the purpose of repairing the harbour 
or docks by the harbour-master if their masters refuse to do so (s. 65). 

The Act further provides for the discharge of cargoes and the removal 
of goods ; and also for the protection of the harbour and vessels therein 
from fire and other injury : thus all combustible matters on quays, docks, 
and wharves must be removed to a place of safety by their owner, or 
if they remain there they must be guarded during the night at their 
owner’s expense. For regulations as to conveyance, loading, and storing 
of dangerous goods, see Dangerous Goods; Explosives; Petroleum. 
Certain acts, such as boiling or heating pitch oil, etc., in a harbour except 
at a. properly allowed time and place, or lighting a fire, candle, or lamp in 
a vessel in the harbour except with the harbour-master’s j)ermis8ion, or in 
the docks or works, or bringing a loaded gun on to the quays or works of 
the harbour, or having or allowing to remain any loaded gun in any vessel 
in the harbour, or bringing gunpowder or allowing it to remain on the quays 
or works of the harbour, or in the dock, or on the pier, or in any vessel 
there, are offences punishable by fine of £10 (s. 71). The harbour-master 
may also enter any vessel in the harbour in order to search for any such light 
and fire, and may extinguish it, and anyone obstructing him in so doing is 
liable to a fine of £10 (s. 72). In this connection it may be noticed that 
the offence of setting fire to any buildings belonging to a harbour is a 
felony punishable with penal servitude for life, or not less than five years, 
or imprisonment for two years with or without hard labour, and if by a 
male under sixteen, with or without whipping, at the discretion of the 
Court (1861, 24 & 25 Viet. c. 97, s. 4). 

The protection of the harbour works is also safeguarded thus by sec. 74 : 
“The owner^of every vessel or float of timber shall be answerable to the 
undertakers (i.e, harbour authority) for any damage done by such vessel or 
float of tirnber, or by any person employed about the sameft© the harbour, 
dock, or pier, or the quay or works connected therewith ; and the master 
or person having the charge of such vessel or float of timber through 
whose wilful act or negligence any such damage is done, shall also be liable 
to make good the samei^ and the undertakers may detain any such vessel 
float of timber until sufficient security has been given for the anmunt of 
damage done by the same ; if such damage does not exceed £60, it may be 
recovered before two justices, who may cause the vessel or float, or any 
tackle or furniture of it, to be kept till the damages are paid, and* in default 
of payment may order it to be sold to satisfy the damage and expenses 
(s. 76); and the owner maye recover for such damage from his servants 
(s. 76jfc Upder sec. 74 it has been held that an owner of a ship which did 
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damage td works, though this was due to inevitable accident, viz, 

stress of weather, and not to any default of those in charge of her at the 
time, is liable to make good such damage {Dennis v. Torell, 1872, L. E.,8 
Q. B. 10). It has, however, under this section, been held (though with much 
hesitation) by the House of Lords, that vrhere damage was done to a pier 
by a vessel through the violence of the winds and waves, at a time when the 
master and crew had been obliged to escape from the vessel, and had con- 
sequently no control over it, the owners were not liable, for they would not 
be liable for damage caused by an act of God at common law, and the 
section did not in express terms impose a greater liability on them {Bimr 
Wear Commissfionsrs v. Adammi, 1877, 2 App. Cas. 743) ; but in a recent 
case the House of Lords has decided that no principle can be extracted 
from this decision, and that under an earlier section of this Act relating to 
a sunken ship (s. 56, see pod), the liability of a shipowner is not the same 
as his liability at common law would be {The Crystal, [1894] App. Cas. 
508, post), A ship which does damage to a breakwater or seawall is 
liable in rem {The Uhla, 1867, L li. Ad. & Ec. 29 n ; The Excelsior, 1868, L. ll, 
2 Ad. & Ec. 268); and so she is if she causes another ship to do so {The 
Irdiistrie, 1871, L. R 3 Ad. & Ec. 303). See Collisions at Sea ; Admiralty. 

The Act also makes provision with regard to lighthouses, beacons, and 
buoys (see Lighthouse), and harbour and dock police (two special constables 
may be appointed by any two justices), and for meters and weighers (ss. 81 
and 82). 

The harl)our authority may also make by-laws for all or any of these 
purposes, viz. regulating the use of the harbour; the exercise of the 
harbour-master's authority ; the admission of vessels into the harbour and 
out of it; the good order and government of such vessels while in 
harbour ; the shipping, unshipping, landing, warehousing, stowing, deposit- 
ing, and removing of all goods in the harbour ; the hours (with consent of 
the Customs Commissioners) during which the entrances or outlets to the 
harbour shall be open ; tlie duties and conduct of all persons as well the 
servants of the harbour authority tas others (not officers of Customs or 
Excise) employed in the harbour; the use of fires and lights in the harbour 
or in vessels therein ; preventing damage or injury to any vessel or goods 
in the harbour; the use of the cranes, weighing machines, weights and 
measures, duties and conduct of weighers and meters employed by the 
authority ; the duties and conduct of porters and carriers employed in the 
premises of the authority, and the pay payable to them for carrying any 
goods, articles, etc., there. A by-law of a harbour authority tlmt no lumpers 
shall work in a dock, unless they were authorised by that authority, and that 
only servants of the authority could work there, was held void g,s beyond the 
power given by this section {Dick v. Badart, 1883, 10 Q. B. D. 387). 
Such by-la ws^nfay be altered from time to time, and enforced by penalties. 
No by-law is to come into force till confirmed, either as prescribed or 
by a judge of the High Court, or by Quarter Sessions ; notice must be 
given of them to the papers a month beforehand, and a copy of the pro- 
posed by-laws must be open to inspection ; whengconfirmed, they must be 
publis^jed by being printed, and by being put up conspicuously in th» 
harbour. Such by-laws, if approved, bind all parties. For recovery of 
penalties and damages the Bail way Clauses ConsoUdation Act, 1845, is incor- 
porated ihto the Act and the special Act. A copy of the special Act must be 
kept by the authority at their office, and another copy deposited with the 
clerk of the peace for the county under penalty; and the rights of the 
Crown, Admiralty, Customs, Wo^s and Forests, Revenue ^eparteents, 
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City of London, Trinity House, Port of Dublin, Commissioners of Northern 
Lights, or any lord of the manor in the particular harbour are all preserved. 

Subsequent Acts increase the facilities for making harbour works. 
Persons who wish to avoid the expense of applying for a special Act may 
in cases where the estimated expenditure does not exceed £100,000 apply 
by memorial to the Board of Ti*ade for a provisional order allowing them 
to execute the works required ; subscribers to such a memorial are taken 
to be its promoters, and security may be taken from them for the Board's 
costs incurred in connection therewith. The rights of the Crown and the 
Duchy of Cornwall are saved, as also are the jurisdictions of the conservators 
of the Thames, Mersey, Clyde, Wear, Humber, and Tyne, and rights acquired 
by royal charter, prescription, and local or personal or private Acts for 
purposes connected with navigation. The Board may grant such provisional 
order, a copy of which must be deposited with the clerk of the peace for 
the county, and notice given by advertisement of such deposit ; the Board 
must then obtain confirmation of such order by Act of Parliament (for 
until such confirmation the provisional order has no effect), and must 
report to Parliament every year their proceedings under this Act. The 
promoters of the undertaking may grant land situated in their works to 
the War Department to be used for the defence of the harbour (General Pier 
and Harbour Act, 1861 (24 & 25 Viet. c. 45)). The Harbours, Docks, and 
Piers Clauses Act, 1847, is incorporated in every provisional order. Plans 
for works authorised by provisional orders must be submitted to the 
Board of Trade for approval, who {inter alia) may survey the proposed 
. works at the expense of the undertakers, and revise rates; such works 
while in construction must be properly lighted by night; and the 
works so authorised must be completed in five years (General Pier and 
Harbour Act, 1862 (25 & 26 Viet. c. 19)). The Passing Tolls Act, 1861 (24 & 

25 Viet. c. 47), allows advances of money to be made to harbour authorities ; 
passing tolls, tolls levied by charitable corporations, and differential dues 
are abolished; and town corporations may transfer shipping dues to 
harbour authorities, who may borrow money on their property and leviable 
rates to carry out such transfer. Harbour authorities have also power to 
borrow for the purpose of carrying out their works under various other 
statutes (1861, 24 & 25 Viet. c. 45, s. 47 ; 1862, 25 & 26 Viet. c. 69 ; 1865, 

26 & 27 Viet. c. 81 ; 1866, 29 & 30 Viet. c. 30 ; 1875, 38 & 39 Viet. c. 89 ; and 
other statutes). They may also be licensed to have testing machines for 
chain cables and anchors (1864, 27 & 28 Viet. c. 27 ; 1871, 34 & 35 Viet. c. 101). 
The controlling authority for all harbour authorities is now the Board of 
Trade, instead of the Admiralty as formerly (1862, 25 & 26 Viet. c. 69 ; see 
Board of Ti^e); though the Admiralty may retain authority over harbours 
where royal dockyards are situated {iMd, s. 8). Before any pier, wharf, or 
jetty can be erected in or near a public harbour in the Unit^cLKingdom one 
month's notice must be given to the Board of Trade (1805, 46 Geo. lii. c. 163). 

Harbour authorities have also special facilities for keeping their 
harbours in good order and clear of obstructions. Statutory provision was 
made for harbours in lievon and Cornwall to guard against their being 
•Injured by deposits from tin workings near them (1531, 23 Hen. vyi. c. 8 ; 
1535, 27 ibid, c. 23). For harbours in Isle of Man, see Man, Isle of. No 
shingle or ballast may be removed from the shores or banks of any port, 
harbour, or haven, and no ballast or rubbish may be thrown Into them 
(1814, 64 Geo. iii. 159 ; Nicholson v. Williams, 1871, L. E. 6 Q. B. 632 ; see 
Foreshore) ; nor is any obstruction to navigation allowed ; and the act of 
dischefrging^water containing solid matter in suspension into a tidal brook 
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which floin into a tidal river, which was carried down and deposited in 
the tidal river though not so as to obstruct the navigation of the river, is 
punishable by penalty {United Alkali Co. v. Simpson, [1894] 2 Q, B. 116). 
Power to remove wrecks which obstruct the navigation of the port was 
given in 1745 (19 Geo. ii. c. 22) ; and is also contained in the Harbours, Docks, 
and Piers Glauses Act, 1847. The expenses of such removal, if made by 
the harbour authority, may be repaid by the wreck being detained' till they 
are paid by its owners, or in default of such payment it can be sold, and the 
proceeds retained by the harbour authority; if tliey are not enough to 
meet the expenses, by the latter Act the owner is personally liable for the 
balance {The [1894] App. Gas. 508); and the same power may 

exist under a local Act, cjj. the Aire and Calder Navigation Act, 1889 
{Barraoloughw. Brown, App. Gas. 615). Under both these latter statutes 
the “ owner ” of the wreck who is personally liable means the owner at the 
time that the expenses are incurred, so that if the shipowner has abandoned 
to his underwriters his liability ceases ; and it seems that the underwriters 
who have paid for the loss, if they have exercised no acts of ownership ovei 
the wreck, do not become liable {Eglinton v. Norman, 1877, 3 Asp. 471, 47o, 
475, and 476, not touclied as to this point by The Crystal, above). It, however, 
depends on the language of the Act applicable whether the owner of the 
wreck can rid himself of his liability in this way or not ; and in Victoria 
under the Victorian Marine Act, it has been held that he ciinnot {Smith v. 
Wilson, [1896] App. Gas. 579, P. (X). Power to remove wrecks is also given 
to harbour authorities by the Wrecks Removal Act, 1877 (39 & 40 Viet, 
c. 16), and its amending Act, 1889 (52 & 53 Viet. c. 5),^ though no personal 
remedy is given as in the earlier general Act ; and so is power to light and buoy 
wrecks ; and the harbour authority may be liable to any ship which is 
injured by their failure to perform this duty {IJormont v. Furness E. C., 
1883, ] 1 Q. B. D. 496) ; while the owners of the wreck, if they have aban- 
doned her, will not be liable {The Douglas, 1882, 7 P. D. 151 ; The Utopia, 
[1893] App. Gas. 492). The power of detaining the proceeds of wreck 
removed or recovered generally extends to the cargo as well as the ship ; 
but if the shipowner agrees with the harbour authority to pay the expenses 
of raising the ship, and the ship and cargo are recovered, he cannot detain 
the goods and claim repayment from the cargo owner {The Ettricic, 1881, 

6 P. D. 127): and under the wording of the Mersey Act, 1858, empowering 
the Harbour Board to “ raise, destroy, etc., any wrecks of vessels and any 
vessels sunk in the port which may be an obstruction to navigation, and if 
the master or owner of sucli vessel or obstruction shall neglect to pay the 
charge of removing the same, to sell the same, and out of the proceeds to 
retain expense of removal,” it was held that the Harbour Board who had 
raised part of the cargo of a ship and had detained the ship mnd the rest 
of the cargo, had no lien on such cargo for their expenses ( Vivian v. Mersey 
Docks, 1869, E. R. 5 G. P. 19). 

Though a harbour authority is rateable in respect of its wharves and 
works, it is not rateable in respect of harbour dues for ships entering the 
harbour, if the soil of the harbour does not belong to it, and such dues 
cannot be added to the valuation of the wharves aiJd quays unless these are 
the “ sale meritorious cause ” of the harbour dues(JS. v. Hull Dock Co., 1846,^ 

7 Q. B. 2 ; New Shoreham v. Lamirng, 1870, L. R 5 Q. B. 489 ; E. v. Berwick, 
1885, 16 Q. B. D. 493 ; Blyth Harbmr v. Newsham and South Blyth, [1894] 

2 Q. B. 293 and 675). The fact of renting from a Harbour Board a quay 
space and sheds for loading and discharging steamers, unless exclusive 

1 Now s. 630, M. S. A. !894. 
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possession of them be given, does not make them rateable {tnman v. We«l 
Derby Union, 1874, L. E. 9 Q. B. 180). Harbour bonds, or bonds secured 
on harbour duties, and generally given to enable harbour works' to be 
: done, are not an interest in land under the Mortmain Act (which formerly 
would have been a void charitable gift, and is now only allowed to be a 
charitable bequest on condition of its being sold or saleable in a year), unless 
they are mortgages on property which includes land {Martin v. Lacon, 1885 
and 1886, 30 Ch. D. 544, and 33 ibiA. 332; Buckley v. Boyal National 
Lifeboat Institution, 1889, 41 Ch. D. 168, and 43 iMd. 27). 


Hard Labour. — See Impbisoxmekt ; Prisox. 
Hares. — See Game Laws. 

Hat Money.— See Pkimaoe. 


Hattisheriff, from the Arab ImU and sherif, noble, an order or 
decree with the executory words in the handwriting of the Sultan and 
signed by him, and therefore clothed with the highest authority. 

Hat Works. — See Factoeies and Woekshops. , 


Have. — In devises, the term "liave” in such phrases as “liave 
issue,” “ the lands which I have,” means have at the date of the testator’s 
de^th (cp. Doe d. Burton v. WTi^e, 1849, 18 L. J. Ex. 59 ; Doe d. York 
V. Walker, 1844, 12 Mee. & W. 591). Semble, the same interpretation holds 
good even when the phrase is “ the lands which I now have ” (cp. Castle v. 
Fox, 1871, L. E. 11 Eq. 542, and other cases cited in Stroud, Jud. Diet.). 
Cole -v. Scott, 1850, 1 Mac. & G. 518, may be consulted per contra. See 
further the notes in Stroud, ad loe. to “ have or convey,” and “ having.” 


Havens. — Hale defines a haven as “a part of the sea within certain 
necks or cinctures of land which are more safe than roads for the riding or 
anchoring of shii)s, whereby they are protected almost on every side from 
the violence of the winds, and not far off from the convenience of the port, 
as Milford Haven, Plymouth Haven, Falmouth Haven, and the like, 
whereof some are larger, some straiter, some purely made up by nature, 
. some made or at least helped by art” {lirst Treatise ; Moorl, Foreshore, 367). 
For the law as to havens, see Haeboues and Port. 


• Hawkers ancf Pedlars, frequently classed with petty chap- 
men, tinkers, etc., are itinerant dealers who trade subject to certain statutory 
restrictions. As " walking pewterers,” they bore a bad reputation (19 titen. vii. 
c. 6), and were later described as “evil disposed persons ” (26 Hep. vnr. c. 9, 
B. 6). Even at the present day, every petty chapman or pedlar wai^ering 
about and trading, without being duly licensed or otherwise adlhoi^d by 
law, ipay be proceeded against as “ an idle and disorderly person ” (fi-^eo. iv.' 
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c. 83, B. They were first made to take oat a licence in 1697 “lor a 
farther provision for payment of the interest of the transport debt for the 
redacing of Ireland ” (8 & 9 Will iiL c. 25), and have ever since been more 
or less in tonch with the revenae. Until 1871, they were dealt with under 
the aanift Acts, but in that year they were divided into two classes, \’iz. those 
trading with and those trading without a beast of burden, and the law 
relating to them has been consolidated by the Hawkers Act, 1888, and the 
Pedlars Acts, 1871 and 1881. Many of the cases decided upon the repealed 
Acts are, however, still applicable, the words upon which they were decided 
having been in effect re-enacted. 

By the Hawkers Act, 1888 (51 & 52 Viet. c. 33), “hawker” means any 
person who travels with any beast bearing or drawing burden, and goes 
^from place to place, or to other men’s houses, carrying to sell, or e.xposing 
for sale, any goods, etc., or exposing samples or patterns of any goods, eta, 
to be afterwards delivered, and includes any person who travels by any 
means of locomotion to any place in which he does not usually reside or 
carry on business, and there sells or exposes for sale any goods, etc., in or 
at any place used by him for that purpose (s. 2). The section, subject to 
exemptions mentioned below, applies to a person who has his goods 
forwarded, and himself travels independently (Bean v. Xing, 1821, 

4 Barn. & Aid. 517), even though it be to one place only (Manson 
V. Hope, 1862, 2 B. & S. 498), and there sells his goods through 
another (A.-G. v. WoolJtouse, 1823, 12 Price, 65), or sells them on com- 
mission (J2. V. Turner, 1821, 4 Barn. & Aid. 510), or as agent for another, 
though on one occasion only (Manson v. Hope, ubi supra) ; but the isolated 
sale of a single article to a particular {>erson is nut necessarily a hawking 
(R, V. Little, 1758, 1 Burr. 609). Barter is equivalent to sale (Bruce v. Oath, 
1858, 6 W. li. 497). 

Every hawker must take out, in his own name (s. 5, subs. 4), a £2 excise’ 
licence, which expires on the 31st March in each year (s. 3, subss. 1, 2), 
and is personal, except that a servant may trade with his master’s licence 
for his master’s benefit (s. 5, subs. 2). Under his licence, a hawker may 
travel with more than one beast (R. v. Rdbotham, 1764, 3 Burr. 1472). 

A licence is not required (s. 3, subs. 3) by any person — 

(1) Selling or seeking orders for goods, etc., to or from persons who are 
dealers therein, and who buy to sell again ; 

(2) Who is the real worker or maker of any goods, etc., and his children, 
apprentices, and servants usually residing in the same house with him, 
selling or seeking orders for goods, etc., made by him. This exemption 
includes cases where a master, without taking any manual share in the 
work, manufactures goods by persons in his employment (R. v. Faraday, 
1830, 1 Bam. & Adol. 275), and, apparently, a sale by a servant under the 
direct j^rsonal supervision of such maker would come within the exemp- 
tion (tiwf.). « Residing” imports the place where the party sleeps (.B.v. 
Mainwaring, 1829, 10 Bam. & Cress. 66) ; 

(3) Selling fish, fruit, victuals (as to which, see B. v. Hodgkinson, 1829, 
10 Bam. & Cress. 74, and cases there cited), or coal ; 

(4) Selling or exposing for sale goods, etc., in Oby public market or fair 

legally .established. This exemption does not apply to a merdy de feusuT 
market, e,g. one hdd on a day other than the day named in the grant by 
which it was created (Benjamin v. Andrews, 1858, C. B. N. S. 299 • see 
MABEitrs^D Pairs). • 

l^e a We exemptions only apply to taking out a licence, and do not 
entitle a licensed hawker to trade in a place Contrary to the by-laws thcro 



160 ' HAWKEES AND PEDLAES 

* 

in force {Sivmn v. Moss, 1831, 2 Bam. & Adol. 543 ; Opemhaw v. Oakdey, 
1889, 60 L T. 929). 

Except by way of renewal, a licence will only be granted on the produc- 
tion of a certificate of good character and fitness, signed by the clergyman 
or minister and two householders of the parish or place where the appli- 
cant resides, or by a justice for the county or place, or chief officer of police 
for the district wherein the Inland Eevenue officer to whom application is 
made resides (s. 4, subs. 1). 

Besides having a licence, a hawker must keep his name and the words 
licensed hawker " visibly inscribed upon every package and vehicle used 
for the carriage of his goods, and upon every room or shop in which they 
are sold, and upon every handbill or advertisement which he distributes 
or i>ublishes (s. 5, subs. 1). 

A fine of £50 and forfeiture of the licence is incurred by any person' 
who forges a certificate for obtaining a licence, or who knowingly produces 
or makes use of any forged certificate or licence (s. 4, subs. 2). And a fine 
of £10 for each offence is incurred by any person who — 

(1) Being a hawker, does not observe the provisions as to exhibiting his 
name, etc., or who lets or lends his licence to anyone other than his servant 
trading for his benefit (s. 5, subss. 1-3) ; 

(2) Not having in force a proper licence, uses words imj^orting that he 
carries on the trade of a hawker, or is licensed so to do ; or trades with a 
licence granted to any person other than his master (s. 5, subs. 4) ; 

(3) Trades as a hawker without having, or without producing upon 

demand by any person, a proper licence in force granted to him or his 
master (s. 6, subs. 1). In either of these cases an offender is further liable 
to be arrested by any Inland Eevenue officer or officer of the peace, and con- 
veyed before a justice to be summarily dealt with {iHd, subs. 3). Moreover, 
any person licensed to carry on any trade, or to sell goods, is liable to a 
penalty ot £20 it he does not produce and deliver his licence within a 
reasonahle time to an officer ol excise demanding it (,0 i^eo. iv. c. 81, s. 2S). 
Penalties are also incurred by persons carrying about for sale tobacco (5 & 6 
Viet. c. 93, s. 13), explosive substances (38 & 39 Viet. c. 17, s. 30), spirits 
(43 & 44 Viet. c. 24, s. 146, subss. 1, 4), petroleum (44 & 45 Viet. c. .67, 
Petroleum Hawkers Act, 1881), and stamps (54 & 55 Viet. c. 38, ss. 6, 7), 
contrary to the regulations imposed by the statutes. A special licence is 
required for hawking or peddling plate (30 & 31 Viet. c. 90, ss. 1, 17 ; 51 & 
52 Viet. c. 8, s. 9, subs. 2 ; cp. Killick v. [1896] 2 Q. B. 196). 

By the Pedlars Act, 1871 (34 & 35 Viet. c. 96), “pedlar” means any 
person who, without any beast bearing or drawing Wrden, travels and 
trades on foot, and goes from town to town, or to other men’s houses, carry- 
ing to sell, for exposing for sale, any goods, etc., or procuring orders for 
goods, etc., immediately to be delivered, or selling or offering for sale his 
fllrill in handicraft (s. 3). To carry about a missionary basket and sell the 
contents for the benefit of a charity, is not trading within the section {Oregg 
V. Smith, 1873, L. R 8 Q. B. 302). ^ ^ 

A pedlar does not require a licence, but he must hold a five shillings cer- 
9 tificate, which remains fii force for one year only from the date of issue (ss. 
4, 5), and is not assignable (ss. 10, 11). Forms of application for a certificate 
are supplied gratis at every police office (s. 9), and the certificate is granted 
by the chief officer of police of the district in which the applicant has rerided 
during one month previous to his application, on such officer being j^tfefied 
that he is above seventeen years of age, of good character, and in good 
faith Jntends to trade as a pealar. On the delivery up of the old certificate, 
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or on the chief officer of police being satisfied that it has been lost, the chief 
officer may at any time grant a new certificate in the same manner as upon 
a first application (s. 5, subss. 1, 6). If the chief officer refuse to grant a 
certificate,, appeal may be made to a Court of summary jurisdiction (s. 15). 
A duly certified pedlar may trade as such within any part of the United 
Kingdom (44 & 45 Viet. c. 46, s. 2), and is a “ licensed hawker ” within the 
Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. c. 14, s. 13), and any 
Act incorporating the same (34 & 35 Viet. c. 96, s. 6), provided he acts as a 
pedlar, and does not trade with a horse or cart ( Woolvrkh Local Board of 
Health v. Gardiner, [1895] 2 Q. B. 497, dissenting from Howard v. Lupton, 
1875, L. E. 10 Q. B. 598). 

A certificate is not required (34 & 35 Viet. c. 96, s. 23) by — 

(1) Commercial travellers or other persons selling or seeking orders for 
goods, etc., to or from persons who are dealers therein, and who buy to sell 
again, or selling or seeking orders for books as agents authorised in writing 
by the publishers ; 

(2) Sellers of vegetables, fish, fruit, or victuals ; 

(3) Persons selling or exposing to sale goods, etc., in any public market 
or fair legally established. As to the two last exemptions, see the cases 
cited relating to hawkers. 

Penalties varying in maximum amount from five shillings to £2 are 
incurred' by any person who — 

(1) Makes a false representation with a view to obtaining a certificate, 
or forges a certificate, or travels with or produces a forged certificate. In 
these cases a subsequent offence is punishable with imprisonment in 
addition to the fine imposed on a first offence (s. 12) ; 

(2) Acts as a pedlar without having a certificate (s. 4) ; 

(3) Lends or assigns his certificate (s. 10) ; or makes use of one granted 
to another person (s. 11) ; 

(4) Eefuses on demand to produce his certificate to, and allow a copy 
of the same to be taken In', any Justice of the jteace, or any police officer, 
or any person to wliom ho offers his goods for sale, or on whose private 
grounds or premises lie may be found (s. 17); or refuses to allow any 
police officer to open and inspect his pedlar s jiack (s. 19). In these cases 
an offender is further liable to be arrested by any of the persons authorised 
to demand the production of his certificate, and by anyone acting in such 
person’s aid at the latter’s request, and to be conveyed before a justice of 
the peace (s. 18). 

A pedlar is liable to the following additional penalties on conviction — 

(1) Of any offence under the Act, the conviction is to be indorsed on 

his certificate (s. 14) ; ^ 

(2) Of begging, his certificate is forfeited (s. 16); ^ 

(3) Of anjt other offence, his certificate may be forfeited at the dis- 
cretion of the Court before which he is convicted (s. 16). v 

As to {lenalties for peddling tobacco, etc., see the statutes cited above 
os to hawkers. 

As to restrictions on employment of childreij, see 39 & 40 Viet. c. 79 ; 
43 & 44 Viet. c. 23; 56 & 57 Viet. c. 51 (Education); and 57 & 58 Vict^ 
c. 41 (Ckuelty to Children), 


Hawking.— The sport of falconry being now practically extinct, 
does not call for treatment in this work. ^The right of hawking is still .m 
occasionally reserved in sporting agreementa See Bibds. • 

VOL. VL .. • ■ 11 
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Hev « — 1. Setting or attempting to set lire to crops or stacks of hay is an 
indietable offence within secs. 16, 17, 18 of the Malicious Damage Act, 1861 
(see Archb. Crim, PL, 21st ed., 699-601). Theft of hay is punishable as larceny. 

2. The sale of hay and straw in London and Westminster, and 
within thirty miles thereof, is regulated by three statutes, 36 Geo. iii. c. 88; 
4 & 5 Will. IV. c. 21 ; and 19 & 20 Viet. c. 114, directed against false packinjg, 
light weight, and mixing old and new hay, and other frauds, in dealings in. 
these commodities. 


Hay bote.— See Estovebs. 


Headborough— Tithing Man — Borshoider. — The 

origin of petty constables is by some (1 Black. Coin. 355) traced to the statute 
of Winton (13 Edw. I. st. 2, c. 6) and explained on the ground that the high 
constables under that Act required local deputies or subordinates. The Act 
created a duty as to watch and ward for towns, which corresponded to the 
duty of constables as to fortresses, and is recognised as devolving in boroughs 
on wardens of the wards {custodes a quocuTique mco hurgi)^ and elsewhere on 
the fraTici plegii or dcceniiarii (4 Seld. Soc. Publ. 80), i.e. on the tithing men. 
Inhere existed before 1285 for the purposes of view of frankpledge (or frith 
borgh) persons who are described as head boroughs or borow heads, 
borsholders (= borgh’s alders), tithing men or chief pledges {capitales 
plegii), who 'were elected in the Court leet, and were responsible for 
the register ^ and peace and order of their frankpledge, tithing, or town- 
ship. And it is (hfficult to trace any reference to parish constables prior 
to 1328 (2 Edw. in. c. 3), where they are classified with “ borgh aiders.” 
In the thirteenth century treatise on Courts Baron (4 Seld. Soc. Publ.) 
these common law ofiBcers are often mentioned, but a constable is not ; 
and in the select pleas from manorial Courts (2 Seld. Soc. Publ.) and 
selection from the Coroners* Polls (9 Seld, Soc. Publ.) abundance of 
evidence is given of the mediaeval status of tithing men with reference to 
manorial jurisdictions and the emergence of the constable. On the creation 
of the commission of the peace the functions of these common law officers, 
and the Courts which they attended, seem slowly to have given way to the 
constable and the Courts of the justices, and frankpledge disappeared before 
articles of the peace. And while in the United States the office of tithing 
man continues in use as a parochial office, in England these offices have 
gradually disappeared or merged in the office of constable of parish or 
hundred, witfe the decay of frankpledge, tithings, hundreds, etc., Courts leet, 
and the supersession of the common law township by the ecclesiastical parish. 
But what are known as the common law powers of a coastable seem to 
have been historically derived from the powers of these ancient officers. 
The latest enactments which speak of them as extant are the Indictable 
Offences Act, 1848 (c. 42, s. 10), and the Summary Jurisdiction Act, 1848 
(c. 43, s. 3). See Constable ; Police. 

• [Authorities.— Bum, Justice, 17th ed., tit. “Constable**; Hawk., P.C., 
bk. iL c. 10 ; Dalton, Country Justice, c. 28 ; Pollock and Maitland. Hist. Eng. 
iaw?, i 642-558.] 

Heeirlng (before Justicet). 

1, At Qi^rter Sessions any two justices in the commission are a quorum 
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to hear ajid determine any indictment or appeal (see Commission of the 
Peace ; Quarter Sessions). 

2. The judicial hearing of cases before justices out of Quarter Sessions is 
of two kinds — 

(а) Preliminary i'tiquiry as to an indictable offence which is regulated 
in the main by the Indictable Offences Act, 1848 (11 & 12 Viet. c. 42). 
This may be held by a single justice at a place which is not an open 
Court (1848, c. 42 ; but see 1879, c. 49, s. 20 (1), and Glenns Summary 
Jurisdktion Acts, 6th ed., p. 147). The person accused must be present at 
every stage of the hearing ; but it is not necessary that it should be confined 
to the matter specified in any information, summons, or warrant, nor even 
that he should have been brought before the justice by any regular legal 
process (P. v. Hughes, 1879, 4 Q. B. D. 614). The accused may be defended 
by solicitor or counsel (1848, s. 17). The procedure is to read the infonna- 
tion, if any, or state the charges, to take the evidence, examination, 
and cross-examination of the witnesses for the prosecution, which i>s 
taken down by the justice s clerk, and when complete read over to and 
signed by the witnesses. When this is complete, the justice, if there is a case 
to be answered, gives the accused the statutory Caution, and if he is a 
competent but not compellable witness on his own behalf, adds, “You 
are entitled but not bound to give evidence on oath on your own behalf.'* 
Then the statement, if any, of the defendant is to be made and taken down, 
and the evidence of himself or any witnesses for the defence in tlie same 
way as that for the prosecution, and when the depositions are completed 
the justice commits tlie accused for trial if he thinks the case one proper for 
a jury, or discharges him if the case appears unsubstantial. 

The justice may adjourn the inquiry and remand the accused from 
time to time. But the remands must not exceed eight days (see B, v. 
Evans, 1890, 62 L. T. 570). On a committal for trial the prosecutor and the 
witnesses for the prosecution and for the defence (other than witnesses 
to character only), and the defendant if admitted to bail, are bound over 
to attend the Court at which the indictment is to be tried (see Bail). 

Where by reason of the character of the offence or the youth of the 
accused an indictable offence may be trialde summarily, the proceedings are 
conducted under the Summary Jurisdiction Acts (see 1879, c. 42, ss. 11-15). 
Conversely, where by reason of a special statute, or the amount of punish- 
ment which can be inflicted, a person prosecuted under the latter Acts can 
elect to be tried on indictment, the Court must inform him of his right, 
and if he so elect, the procedure before justices is that of the Indictable 
Offences Act. Whether information as to the election is a condition 
precedent to the jurisdiction of the justices is at present in c^^ntroversy. 

(б) Summary Trial — Under the Summary Jurisdiction Acts, ex- 
cepting in gaSes where arrest without warrant is legal, accused must be 
brought before the Court by a warrant or summons founded on an informa- 
tion, which should not contain more than one matter of complaint (1848, 
c. 43, s. 10 ; Glen's Siunmary Jurisdiction Acts, 6th ed., 45—49). The trial 
must be in open Court, liefore a petty sessiouak Court consisting of two 
justicies or one stipendiary magistrate, or in the city of London of oriS 
alderman (1848, c. 43, s. 12 ; 1879, c. 49, s. 20; 1889, c. ^63, s. 13 (11)). 
One justice can, however, hear in open Court where so empowered by 
the stafute on which the information or complaint is founded. It is 
• not essential for the defendant to be present, except where an indictable 
offence is being summarily tried, and he iftay, whether present or not, be 
represented by solicitor or counsel (1848, c. 43, s. 12; Be^ll v.^JFilson, 
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1852, 22 L J. M. C. 94). The procedure is to state the charge to the 
defendant, and ask the defendant if he is guilty or not guilty (1848, 
c. 43„8. 14). If he says the latter, the evidence for the prosecution is taken, 
examination and cross-examination. Minutes of the evidence may be taken 
by the clerk, and in cases under the Summary Jurisdiction (Married Women) 
Act, 1895, ought to be taken (see Dksektion of Wife and Children). If 
the evidence shows an offence other than that originally charged, the proper 
course seems to be to dismiss the first charge and insist on a fresh informa- 
tion; but usually an adjournifient is granted if the defendant desires it, 
but the defendant must have clearly stated to him the charge on which the 
final determination is to be made. It is a common practice, but of doubtful 
legality, to hear two or more summary charges together, and decide on all 
after hearing the evidence on each {Hamilton v. Walker, [1892] 2 Q. B. 25). 

3. iMeming Matters . — Since the decision of Boulter v. Kent Justices, 
1897] App. Cas. 556, the proceedings of justices in licensing matters must . 
le regarded not as hearing before a Court of summary jurisdiction, but as 
lusiness of a quasi-administrative character. See Intoxicating Liquors. 


Hearsay . — As to the circumstances under which “ hearsay ” evidence 
is admissible in Courts of justice, see Admissions ; Confession ; Declara- 
tions OF Deceased Persons; and Evidence, where the general law on 
the subject is discussed. 


HedgfebOte. — See Estovei^s. 


Heimatlosen (German) — Those without a home, used on the Con- 
tinent to describe persons without a nationality, pcrcgrini sine civitate. 
Several Continental States, and chiefly Switzerland, from whose institutions 
the term has. been borrowed, have endeavoured in their more recent enact- 
ments to provide against persons having no nationality. Thus in France 
(under the new Law of Nationality, Civil Code, Art. 19),in Portugal (Civil Code, 
Art. 23, s. 4), and in Italy (Civil Code, Art. 14), a woman marrying a foreigner 
’only loses her nationality of origin provided she acquires that of her husband. 
In Belgium (Law of 8th June 1870 on the Militia) and in Eoumania (Law of 
5th March 1876) persons without any or of an uncertain nationality are liable 
to do military service, though they thereby do not acquire Belgian or 
Roumanian nationality (see Weiss, Droit Inter. PrmCParis, 1894, vol. i. p. 22). 

In the Frqnch. Civil Code, again (Art. 8), all persons born in France of 
unknown parents, or of parents whose nationality is unknown, are declared to 
be French citizens. ^ 


Heir; Heirs . — Heir “ iu the legal understanding of the common 
law implies that he is ^ justw nupUia pvoereatus for hceres legitwvus ast 
nuptue devurntrant, and is he to whom lands, tenements, or heredita- 
ments by the act of God and light of blood do descend of some estate of 
inheritance ” (Ob, IMt. s. 7 b). Hence the maxims— (1) That a bastard is 
“nuUius filiu8”iand therefore cannot be an “heir”; (2) "Sohis Deus 
hffiredem facere potest non homo”; and (3) “Nemo est heres viTCntiB." 
, The second maxim differentiates the “heir” of TCngHai. law from iKhe 
.,** ^hf the civil law, for the title of the latter might arise by devise | i£e 
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former, m the other hand, could derive it only by right of blood. The third 
maxim explains itself ; so long as the ancestor is alive he who would on the 
death of such ancestor be his heir can at most be an heir-apparent or heir- 
presumptive. This leads us at once to the classification of heirs. 

1. ITeir-Apparent, — He who, provided he survives the ancestor, must 
succeed to the inheritance, his right to which is therefore indefeasible, €,g, 
the eldest or only son. 

2. Heir-Premmptive, — He who, upon the death, if it were immediate, 
of the ancestor must succeed to the inheritance. His right is defeasible by 
the birth of another person more nearly related to the ancestor, c,g. a 
brother whose presumptive right may be defeated by the birth of a son, or 
a daughter whose presumptive right may be defeated by the like event. 

3. Heir-aULaw. — Heir: he who by the common law of England (as 
distinguished from special customs) after the death of the ancestor has 
the right to the inheritance. 

4. Customary Heir. — The heir to copyhold estates. The customar\* 
heir is generally identical with the heir-at-law unless there be proved a 
particular custom to the contrary. Of such particular customs may be 
instanced — 

i. Borough-English : whereby the youngest son inherits his father’s 

lands (sometimes called ultimogeniture), 

ii. Gavelkind: whereby all the sons inherit as coparcencers (see 

Parceners) their father’s lands. 

5. Heir Special, — He who is not heir-at-law {i,c, common law) but by 
special custom as above or heir to an estate tail. 

The title of the heir derived, as has been said, by right of blood is called 
title by descent. Title by descent is subject to and governed by certain 
rules. 

The rules of descent applicable to persons dying before January 1, 
1834, and a table of such descent will be found in Stephen’s CommentarieSy 
11th ed., vol. i. j). 378 (t). The rules of descent applicable to persons 

dying after Jaiyiary 1, 1834, are contained in the Inheritance Act, 
3 & 4 Will iv, c. 106 ; and further rules in Lord St. Leonards’ Act, 
22 & 23 Viet. c. 35, ss. 19, 20. The descent of trust and mortgage estates 
is now governed by sec. 30 of the Conveyancing Act, 1881 (44 & 45 Viet, 
c. 41). See Inheritance. 

Heirs as a Word of Limitation : Heirs of the Body, — The word heirs ” 
used to be necessary in a limitation in order to create an estate in fee- 
simple. “If a man would purchase lands or tenements in fee-simple it 
behoveth him to have these words in his purchase, ‘ To have and to hold to 
him and to his heirs ’ ; for these words make the estate of iniieritance ” {Co, 
Litt, s. 1). Words like “ to him and his assigns for ever ” gave him but an 
estate for life.# Similarly, in order to create an entail, the word “body” or 
some other *“ words of procreation” (2 Black. Com. 114) defining more 
closely the class of heirs were necessary. The insertion of these technical 
words of procreation to create an estate tail was not, however, necessary in 
wills ; and in three main classes of cases the wo^d “ heirs ” has been inter- 
preted by the Courts so as to have the more restricted meaning of “ heirs oi 
the bfldy.” These are — 

(1) Where the word “ heirs ” is followed by the words “ lawfully 
begotten.” A devise to J. H. and his heirs lawfully begotten for ever has 
been held to give J, H. an estate tail only {Nanfcm v. Leghy 1816, 7 Taun. 
86 ; 17 R E. 463 ; Good v. Good, 1857, 7 p. & Bl. 295). Note, however^ 
that the important word is “begotten,” being practically a word of jrocrea- 
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tion; a devise to A. and his lawful heirs gives A. the fee-simple {Matthews 
V. flteriiner, 1853, 17 Beav. 264). 

(2) Where the original limitation is followed by a gift over on failure of 
issue at any time. A devise to " A. and his heirs and assigns for ever ” 
followed by a gift over after his decease without issue, has been held to 
give A. an estate tail only {Greenwood v. Verdon, 1853, 1 Kay & J. 74; 
Biss V. Smith, 1857, 2 H. & K. 105). 

(3) Where a devise to A. and his heirs is followed by a gift over on A.'s 
death without issue to 13., and B. is capable of being A.’s heir. In this 
case A. has been held to have but an estate tail, for otherwise the gift to B. 
could never possibly take effect {Nottingham v. Jennings, 1700, 1 P. 
Wms. 24). 

The cases on this subject are collected, and rules deduced therefrom, in 
Hawkins on Construction of Wills, pp. 175-177 ; see also Theobald on 
Wills, cap. xxix. (iii.), pp. 341 sqq., 4th ed. But now the law as to the 
necessity of words of limitation in wills is governed by the Wills Act, 1837, 
which enacts as to wills made after the passing of the Act, that where any 
real estate shall be devised to any person without any words of limitation, 
such devise shall be construed to pass the fee-simple or other the whole 
estate or interest which the testator had power to dispose of by will in such 
real estate, unless the contrary intention shall appear by the will (7 Will. 
IV. and 1 Viet. c. 26, s. 28). 

Sbme of the rules qf interpretation for wills above mentioned have been 
applied or adapted to the interpretation of deeds ; and in certain limitations 
the words of his body ” have been supplied by implication after the word 
“ heirs.” The cases are collected in Elphinstone on Interpretation of Deeds, 
1st ed., pp. 231 ct sqq. Now, however, the Conveyancing Act, 1881, 
provides as to deeds executed after the Act that it shall be sufficient in the 
limitation of an estate in fee-simple to use the words ‘‘ in fee-simple ” with- 
out the word heirs,” and in the limitation of an estate tail to use the 
words “ in tail ” without the words “ heirs of the body ” (44 & 45 Viet. c. 41, 
s. 61). That the use of the word “ heirs ” as a word of limitation and not 
as a word of purchase, i,€, to give an estate of inheritance to the ancestor, 
and not to give any separate estate to the heir, is its primary use in the eye 
of the law, is best evidenced by the old rule of law known as the rule in 
Shelley's case, viz. : “ Where the ancestor takes an estate of freehold, and 
in the same gift or conveyance an estate is limited either mediately or 
immediately to his heirs or the heirs of his body, the word heirs is a word 
of limitation and not of purchase ; so that the ancestor takes the whole 
estate comprised in the term, that is to say in the first case an estate in 
fee-simple, in the second an estate in fee-tail ” (1 Co, Rep. 93 ; Tudor’s Zead- 
iruf Cases in R. P. and Conv. 589). 

The rule, it may be mentioned, is of much greater antiquity than the 
case from which it derives its name, and is so called merely from the 
■fact that it was quoted in the argument to Shelleys case. The requisites 
for the application of it are — (1) A limitation of a prior estate of free- 
hold to the ancestor ; an ultimate estate in remainder to the heirs ; 
^) both the estates to arise under the same instrument; (4) the estates 
limited must be both legal or both equitable {Venables v. Morris, 

7 T. R 342 ; 4 B. R 455 ; In re Wyn/ch, 1854, 6 De Gr., M. & G. 188 ; and 
s^ In re White & Eindle's Contract, 1877, 7 Ch. D. 201). 

It must be remembered as to requisite (1) that it is satisfied by an estate 
pw autre vie, or indeed any estate for life subject or not to a -conditional 
limitat^^ Estates). Ana as to requisite (2) that the addition to the 
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word ''heirs” of further words of limitation to their heirs makes no 
difference if these words are of the same import and extent as those first 
introduce (e,g, heirs and their heirs; heirs male . . . heirs male). The 
rule applies to copyholds as well as freeholds ; nor is there any difference 
to be made between deeds and wills in the principles that govern its 
application (see In re White & Hindle's Co7dract, vhi mpra) \ nor is such 
application excluded by a power of appointment given to the life tenant 
{Richardson v. Harrison, 1885, 16 Q. B. 1). 85). It does not, however, 
apply to executory trusts. For a full discussion of the rule in Shelley's 
case, see Challis, Real Property, 2nd ed., cap. xiii. 

In certain cases, however, such an intention may be gathered from the 
context as to justify the construction of “ heir ” as a word of purchase and 
not a word of limitation ; the most notable example is the rule in Archer's 
case, 1 Co, Rep, 66, to the effect that words of limitation added to the word 
" heir ” make the latter word a word of purchase, viz. by a limitation to A. 
for life followed by a remainder to his heir or heiress, and his or her heirs 
and assigns for ever, A. takes a life estate only with a limitation by 
purchase to the person who at A.'s death would answer the description of 
his heir or heiress at law in fee-simple {Greaves v. Simpson, 1864, 12 W. R. 
773 ; 33 L. J. Ch. 641 ; and see the cases therein cited). It has been held 
also that the rule in Shelley's case has no ai)plication in the case of a 
limitation to the use of A. and his assigns during his life, followed by an 
ultimate limitation to the use " of such person or persons as at the decease 
of the said A. shall be his heir or lieirs-at-law, and of the heirs and assigns 
of such person or persons ” — A. by such a limitation taking not an estate in 
fee but for life only, with a contingent remainder in fee to the person or 
])ersons who at his death answered the description of his heir or co-heirs-at- 
law {Evans v. Evans, [1892] 2 Ch. 173, in which case the rule in Shelley's 
case, and the rule in Archer's case, and the decisions thereon were discussed 
by the Court of Appeal). See also the latest case, Van Grutten v, Foxwell, 
1897, 66 L. J. Q. B. 745). 

Other instances of “heir” and “heirs” being construed as words of 
purchase are — 

(1) A limitation to A. with remainder to his “heir” in the singular, 
which, though it may under certain circumstances be brought within the 
rule in Shelley's case, is generally construed as giving a life estate only to 
A. and contingent remainder to his heir {Chambers v. Taylor, 1836, 2 Myl. 
& Cr. 376). 

(2) Where it may be reasonably inferred from the context that the 
intention was to use “ heirs of the body ” as equivalent to “ children,” e,g, 
in construing a limitation to husband and wife for life, remainder to heirs of 
the body of the husband, and, if more children than one, eqdlally amongst 
them as tenant^ in common, it was held that the husband did not take an 
estate tail Irtit for life only, and that the children took by purchase as 
tenants in common in fee in remainder {North v. Martin, 1833, 6 Sim, 
266). 

(3) In marriage articles. See Heirs of the Body. 

The designation of a specified person by a testStor as his heir amounts 
to a residuary devise, and passes the realty undisposed of by the will, and^ 
the words “ I acknowledge X. to be my next-of-kin and heii-at-law to all 
my real ^nd personal property situate at Y.” have been held to be an 
effectual gift to X., who was in fact neither heir-at-law nor next-of-kin of the 
testator {Parker v. Niekson, 1863, 1 De G., J. & S. 177). 

(4) In limitations of gavelkind or bordhgh-English lands to adman's 
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heirs*’ is taken to mean the common law heir. The latter then 
takes as a purchaser, to the exclusion of the customary heir who would 
be the one to take were heir ** construed as a word of limitation \Qarla 71 d 
V. BeverUyy 1878, 9 Ch. D. 213). 

The words “ heir ** and “ heirs ” are often wrongly used in connection with 
personal property, and difficult questions of 90Dstruction arise as to whether 
the next-of-kin is meant or the heir-at-law as a “persona designata.” Their 
use in these cases also may be either as a word of purchase or as a word 
of limitation. In gifts of personalty it is more frequently the former, and 
we will consider that first. 

** Heirs" in Gift of Personalty used asa'^ Word of Purchaser — The presump- 
tion is that the heir-at-law is entitled under the gift, and the presumption 
is made even stronger when such gift is of a Uen^d fund of personalty 
and realty. The rule raised by the presumption applies whether the gift 
be directly to the heirs of any named person, or whether it be in remainder 
to such heirs after a prior life estate (De Beauvoir v. De Beauvoir ^ 1854, 
3 H. L. 524; Smith v. Butcher, 1878, 10 Ch. D. 113). 

The word will therefore receive this its ordinary and primary meaning 
unless such an intention can be gathered from the context as to lead the 
Court to infer that the testator meant to use the word in a secondary and 
less proper sense as equivalent to next-of-kin. And it must be noted that, 
in interpreting heir as next-of-kin, the next-of-kin for this purpose are the 
persons entitled under the Statutes of Distribution (including therefore a 
widow), and that the Statutes of Distribution not only designate who are the 
persons to take, but also the shares in which they shall take (Jn re Steevens, 
1872, L. E. 15 Eq. 110; Jacobs v. Jacobs, 1853, 16 Beav. 557). 

The most frequent instances of such cases are substitutional gifts, e.g, in a 
gift to A. or his heirs, “ heirs” is construed to mean the statutory next-of-kin 
{Jacobs V. Jacobs, ubi supra; Parsons v. Parsons, 1869, L. E. 8 Eq. 260 ; In re 
Stannard, 1883, 52 L. J. Ch. 355). So in a devise of freeholds on trust after 
the death of the survivor of several life tenants to, sell and divide the 
money equally amongst “ their several heirs,” the context is sufficient to 
show that children and not heirs-at-law were intended {B%dl v. Comberhach, 
1858, 25 Beav. 540). Other cases illustrative of such an intention gathered 
from the context will be found in Theobald on Wills, 4th ed., pp. 279- 
281. * 

But where real and personal estate are given together, and there is no 
blending of them into' one fund on the face of the instrument, the word 
“heirs” is taken to have a twofold meaning, viz. heir-at-law as regards 
the real estate, and the statutory next-of-kin as regards the personalty (see 
Keay v. Boulton, 1883, 25 Ch. D. 212 ; following Wingfield v. Wingfield^ 
1878, 9 Ch. iJ. 658, and distinguishing Smith v. Butcher, supra). 

“ Heirs ” in Gifts of Personalty used as a Word of Limitation." — A be- 
quest of personalty to A. and his heirs gives A. an absolute intfirest therein.. 
So likewise there can be no, estate tail in personalty ; and a bequest thereof 
to A. and the heirs of his body gives A an absolute interest {Leventhorpe v. 
AshMe, Eolle’s Ab., 831, jl. 1 ; Tudor’s L. C. B. P. 861 ; In re Barker, 1883, 
^2 L. J. Ch. 565). It is immaterial for the purposes of this general rule 
that the income only is given to A. for life. The ride has been stated shortly, 
that whatever disposition would suffice in the case of realty to give an 
estate tail in personalty passes to the first taker the absolute interest. So 
that if it can be shown that “ heirs ” is used as a word of purchase and not of 
limitation, the first taker's life; estate will not be enlarged (In re JtumU, 
1885. 52 L. T. 659). * 
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HGirlOOmSa — Heirlooms, strictly so called, are such personal, 
chattels as pass on their owner’s death, by force of a special custom, to his 
heir, along with his inheritance, and not to his executor or administrator. 
Coke says {Co. Litt. 18 h) that in some places chattels as heirlooms (as the 
best bed, table, pot, pan, cart, and other dead chattels moveable) may go to 
the heir ; and explains that the heirloom is due by custom and not' by the 
common law. He also points out {Co. Litt. 185 h) that a devise of chattels, 
which are heirlooms, is void. In Polgrenn v. Fcara (Hen. vi.), 1 Cal. xxxix., 
a bill in Chancery was brought by the heir against the executor of a dead 
Cornishman, alleging a custom in Cornwall for the heir to have the prin- 
cipal goods of the deceased (see also Bro. Ahr. “ Discent,” 43). The ancient 
jewels of the Crown are heirlooms (Fitz. Ahr. “ Exors.” 108 ; Co. Litt. 18 h). 
The owner of heirlooms may dispose of them in his lifetime, though not by 
will (Cro. (3) 344; 2 Black. Com. 429). 

There are also certain chattels personal which are said to be in the 
nature of heirlooms, and as such to pass to the heir at common law. Of 
this nature are things erected in a church in honour of a dead person, as 
the coat armour or other ensigns of honour of a nobleman, knight, or esquire 
(Corucu’s, case, 12 Rep. 105 ; Co. Litt. 18 h). The garter and collar of S. S. 
of a deceased knight have been held to be things of the same kind {Earl of 
Northumberland's case, 26 Eliz., Owen 124). And the same was said iii 
the well-known suit for delivery up of the Pusey horn {P%isey v. Pusey^ 
1684, 1 Vern. 273), of an ancient horn where the land is held by cornaga 
Deed boxes containing the title-deeds of land appear to be another instance 
(Wentworth, Offwc of Exor. 156, 157, 14th ed.). 

In popular language the term “ heirloom ” is generally applied to plate, 
pictures, furniture, or other articles, which have been assigned by deed of 
settlement or bequeathed by will to trustees, in trust to permit the same 
to be used and enjoyed by the persons for the time being in possession, 
under the settlement or will, of the mansion-house in which the articles 
may be placed. 

[Authorities . — See also 1 Wms. Exors. Pt. II. bk. ii. ch. ii. s. 3, pp. 
G3;^G35, 9th ed. ; Wms. Pers. Projt. 13, 14, 11th ed. ; 125, 126, 14th ed.] 


Heirs end Assigns. — The addition of the word assigns to the 
word “ heirs,” though now of no value for practical purposes, originated with, 
and is the evidence of, an attempt (made before the Statute Quia Emj)tores 
and in the times of subinfeudation) to give the tenant in fee ampler powers 
of alienation, by depriving the lord of his right of escheat. It was then the 
accepted opinion that if a tenant in fee — holding to himself and his 
heirs— alienated, such alienation could he validly made oftly for such 
time as heirs tof the tenant existed. Upon failure of such heirs the 
new grantee^ estate escheated to the lord. The grantee by subinfeudation, 
in fact, held during the life of the heirs of the original tenant only. To 
counteract this arose a new kind of grant, viz. lands were granted not 
only to A. and his heirs, but to A. his heirs and assigns. “ If the tenant 
under such a gift assigned his land to another ifi fee, the latter and his 
heirs Tiad the right to hold the land on failure of the former’s heirs as*" 
tenants of the former’s lord, who was by his original gift bound to warrant 
quiet possession to the assigns as well as the heirs of his donee ” (Williams, 
Beal Property, 17th ed., p. 68), By the Statute Quia Emptores (18 Edw. 1. 
c. 1) every tenant in fee was enabled to substitute another in his place to 
hold to himself and his heirs whether the ori^nal grant had or had not been 
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to the first tenant his heirs and arngm (see Pollock and Maitland^s 
Hist. Eng. Law, vol. ii pp. 14 and 16 ; Williams, Real Proj^rty, 17th ed., 
pp. 66-71). 

Where the word “ heirs ” if used alone would have made a gift sub- 
stitutional, the addition of the word assigns ” will rebut the presumption, 
so that in a gift to A. or his heirs or assigns, the words “heirs or 
assigns” will be treated as words of limitation, and A. will take absolutely 
{In re Walton, 1856, 8 De G., M. & G. 173 ; see also the case of Broohman 
V. Smith, 1871, L. R 6 Ex. 291; 1872, L. R 7 Ex. 271). See Heirs. 


Hcl rs of the Body. — These words were before the Conveyancing 
Act, 1881, necessary to create an estate tail ; sec. 51 of that Act (44 & 45 Viet, 
c. 41) provides as to deeds executed after the Act that it shall be suffi- 
cient in the limitation of an estate tail to use the words “in tail” without 
the words “ heirs of the body.” 

Heirs of the body may in the limitation be restricted — (1) as to sex, to 
heirs male or heirs female ; or (2) as to the person from whom they are to 
spring {e,g, heirs of the body of A. by B., his present wife). • 

The only kind of estate tail to create which the words “ heirs of the 
body ” were not necessary was an estate in franhmarriage, the word “ frank- 
marriage ” not only ex vi termini creating the inheritance if used in tlie 
gift, but also limiting it so as to make the donees tenants in tail special. 
See Erankmarriage. 

Heirs of the lody is in marriage articles often construed as “the 
first and other sons ” and the settlement is made on them successively 
in tail — otherwise the manifest intention of the parties, viz. to make 
provision for the issue of the marriage, might be defeated by the parents 
{Stonor V. Curwen, 1832, 5 Sim. 264), and the rule was applied by analogy 
to the case of chattels, these being made to vest in the eldest son. 

In a devise upon a discretionary trust for the benefit of the heirs of the 
body of E. L. for the trustees to educate at their discretion the said heirs and 
to pay the residue to them as E. L. might appoint, “ heirs of the body ” 
was construed to mean such of the statutory next-of-kin of E. L. as were 
descended from her {In re Jeaffreson, 1866, L. R 2 Eq. 276). 

A peculiar form of entail should be noticed here, viz. : A devise to the 
heirs of the body of A. confers an estate tail though there be no previous 
estate of freehold limited to the ancestor. This is the well-known “ rule in 
Mardeville-s case ” (see Co, Litt s. 26 6). “ It might not be very difficult 
to show that the exigency of the Statute de Bonis, which peremptorily 
directed that the will of the donor should always be observed, left no 
alternative btit to decide Mandeville's case as it was decided, inasmuch as 
when the estate was limited to the heirs of a particular ai^cestor without 
any estate of freehold limited to the ancestor himself (either® expressly or 
by implication) it was impossible to effectuate that expressed will of the 
donor . . . except by regarding the limitation as if it were an estate tail 
which had originally vested in and descended from the ancestor himself ; 
^nd yet the first taker mSist take as purchaser because no estate did in fact 
*vest in or descend from the ancestor ” (per Kindersley, V.C., in Wright v, 
Vernon, 1854, 2 Drew, at p. 455, cited in Moore v. SimMn, 1885, 31 
Ch. D. 99). To these reasons is due the creation of this anomalous kind 
of entail; called often a quasi-entaiL And in Moore v. Simhin, supra, it 
Was held that there was no reason why the rule should be applied to aii 
ordina^ case where the limitation is to heirs general and not to heirs 
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special also on this rule, Note (e) Jarman on Wills, 6th ed., p. 906. 
See Estates OF Inhebitance ; Heibs. 


Helig'Olanci. — An island in the North Sea, taken by the British 
Government from the Danes in 1807, and formally ceded in 1814. During 
the British occupation the island was under a Lieutenant-Governor ; the 
people retained their own laws and customs. There was an appeal from 
the magistrates to the Lieutenant-Grovernor, and from him to H.M. 
in Council (see Siemens v. Heirs of Bufe, 1856, 11 Moo. P. C. 62). The 
sovereignty of Heligoland was ceded by Great Britain to the German 
Emperor by an agreement dated 1st July 1890, confirmed by Act of Parlia- 
ment (53 & 54 Viet. c. 82). 


Henceforth. — See From; and Stroud, Jnd, Diet, s.v. “From 
henceforth.” 


He or they paying* Freight.— These words arc generally 
found in bills of lading or charter-parties where goods are shipped by one 
person and consigned to another or his assigns, who are to pay freight for 
them. The consignees in such a case are liable to pay the freight due if 
they receive the goods, unless on the face of the contract they are only 
agents, for their receipt of the goods implies a contract on their part to 
pay the freight (Cork v. Taylor, 1811, 13 East, 399 ; 12 E. E. 378 ; Amo^^ v. 
Temperley, 1841, 8 Mee. & W. 798). But the clause is intended for the 
l)enefit, not of the shipper, but of the master or shipowner, to enable him, 
if he thinks fit, to insist on payment before delivering the goods ; but it 
does not oblige the master to obtain the freight before delivery, and 
consequently tlie shipowner, if the consignee will not pay the freight after 
receiving the goods, can resort to the shipper for the freight due under the 
bill of lading, whether there is a cliarter-party or not (Lord Ellenborough, 
Shepard v. jCe Bcrnales, 1811, 13 East, 565; 12 E. E. 442; Domett v. 
Bcckford; 1833, 5 Barn. & Adol. 521, overruling Drew v. Bird, 1828, 
Moo. & M. 156^. See Bills of Lading. 


Heralds; Heraldry; Heralds’ College.— The office 
and functions of heralds, the science or art of heraldry, and the College of 
Arms, which was incorporated in 1483 by Eichard iii., still survive, and 
possess a certain legal importance ; though the greater part of the learning 
connected with^hein has had chiefly an antiquarian or quasi-legal interest 
since the end*of the seventeenth century. The Court of the Earl Marshal 
of England (q.v,) became obsolete, partly owing to the decay of the mediaeval 
military system, and partly to the prohibitions which the common law 
Courts issued against proceedings brought in it for infringements of the 
privileges of the heralds. The last declaration of ^ar by heralds in Europe 
was in*1657 on a war between Sweden and Denmark ; and it was exactly a 
hundred years before that England made use of them for that purpose 
for the last time. After the cases of Oldis v. Donmille (Show. P, C. 68) 
and JRussers case, (1692, 4 Mod. Eep. ; 4 W. & M. 42) the conusance, 
correction, and disposition of coats of ams, and ordering of funeral pomps, 
which time out of mind had belonged to the heralds, were taken in hand by 
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undertakers, seal-engravers, carriage painters, gold and silver smiths, and 
others, who resisted the efforts of the authorised heralds to subject them to 
the discipline of the Earl Marshal’s Court ; and those officers discovered 
that the only remedy left to them, whatever it was worth, was an action on 
the case for wrong done to them in their office, a mode of redress which, 
however, they seem never to have sought. 

It appears, from the cases above quoted, that the common law Courts 
would not have considered themselves entitled to restrain proceedings in the 
Earl Marshal’s Courts taken for the purpose of redressing wrongs, done to 
the rightful possessors of arms, against the rules of honour. Yet, from that 
time, there was always sufficient doubt, after the constable of England ceased 
to be appointed, as to the jurisdiction of the marshal alone to make recourse 
to it a matter of great uncertainty- (See Eabl Marshal.) 

Thus the visitations of the heralds exercising commissions under the 
Great Seal to examine into the rights of all persons who assumed to bep 
arms, ceased after the year 1686, as the heralds could no longer maintain 
their authority, enforce their commands, or punish delinquents by means of 
that Court. The Courts of common law had and have never taken under 
their cognisance the subject-matter of armorial bearings; and the rights 
thereto, therefore, lost all their significance in law. The practical use of 
heraldry now consists in whatever value it may possess of furnishing proofs 
in questions of descents and pedigrees in cases of disputed titles to honours, 
dignities, and inheritances. (See Armorial Bearings.) 

The heralds, from the time of the establishment of the Court of the 
Constable and Marshal, were the ministers of those great officers of 
State ; and they were subject to the commands of the sovereign aiid his two 
officers in the discharge of their respective military and ceremonial functions, 
and in’ their jurisdiction over the matter of armorial bearings. As to the 
time when heralds were introduced into England, their functions as the 
messengers of the kings in peace and war, and orderers of court, and other 
ceremonies, when their creation passed into the hands of the Earl Marshal, 
and other such matters, many of which are extremely obscure, reference 
must be made to the books which treat at large of heraldry and the laws 
of arms. But at the incorporation of Heralds’ College, or the College of 
Arms, the Earl Marshal was placed at the head of the new corporation, and 
the division of the officers into Kings of Arms, Heralds of Arms, and Pur- 
suivants was fixed as at present ; and the orders and statutes drawn up in 
1568 by command of Queen Elizabeth, to be observed and kept by the 
officers of arms, recite that the Earl Marshals had the nomination or 
placing of all the king’s heralds and pursuivants of arms into their several 
offices, and authority to make orders and statutes to be observed and kept 
both in geiJbral and amongst themselves in regard to each other. The 
officers then, as now, were the three kings of arms, Gartlbr. Clarencieux, 
and Norroy ; six heralds, viz. Somerset, Chester, Windsor, Bichmond, Lan- 
caster, and York ; and four pursuivants. Rouge Dragon, Portcullis, Blue 
Mantle, and Rouge Croix. (See Companions (Knights Companions) of the 
Garter.) 

^ Garter was declared \he principal king of arms, with pre-eminence over 
the others ; Clarencieux, provincial king in all parts of England soutfi of the 
Trent ; Norroy, provincial king north of it. No new arms were to be 
grmted without the consent of the Earl Marshal; but the three kings 
.might jointly give new crests and share the profits, no other officer of arms 
having any rights in the mattjr, though in respect of other business in the 
college the fees were shared amongst them. 
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With t^e consent of the Earl Marshal, therefore, the two provincial 
kings grant arms and crests and other armorial ensigns within their 
respective provinces, as they are empowered to do in their patents. The 
sovereign, however, by virtue of his prerogative, may make such grants, 
either to subjects or foreigners, without the interposition of these officers. 

Bath, who is a king of arms, is not a member of the college ; the Order 
of the Bath at the time of the above statutes not having been constituted 
(see Bath, Order of), and there having, previous to the incorporation of 
the heralds, been no herald of that name. But, by the constitution of the 
Order, the Bath herald was made a king of arms and principal herald of 
the parts of Wales. 

The pursuivants are not officers of arms but the next degree under, being 
only in the state of the noviciate for the office of herald. They were the 
“ followers ” of the heralds, and acted as their scribes. For the origin of 
the pursuivants and their nomenclature, see Edmondson’s Heraldry, vol. 
i. pp. 123, 124. 

Heralds, or pursuivants, extraordinary are sometimes created ; the two 
at present being Surrey Herald and Maltravers Herald. One of the 
purposes for which they are created seems to be to enable them to be 
promoted to vacancies of the kings of arms, or of the heralds, out of the 
ordinary course. 

The privileges granted to the heralds by charter of Edward vi., and with 
the authority of Parliament, by which they were freed and discharged from 
all subsidies, tolls, taxes, and customs, and as well from watch and ward as 
from the election to any office of mayor, sheriff, bailiff, constable, scavenger, 
churchwarden, or any other public office, are no longer valuable. In the 
modern Acts of Parliament imposing taxation, such as the Income Tax Acts, 
the Land Tax Acts, and the Customs Acts, the privileges of such corporations 
and officers have been expressly taken away. 

The records of Heralds’ College, which are kept either there or in the 
Harleian Library, are of importance as sources of evidence in support or 
defence of peerage claims or other claims where pedigrees are in question. 
Twelve different classes of these documents may be mentioned : — 

1. The visitation books, containing the arms and pedigrees of the 
nobility and gentry, which were delivered to the heralds l)y virtue of their 
commissions from the Crown authorising them to be made out, proved, and 
delivered. They range from the reign of Henry viii. in 1528-29 to the 
reign of James ii. in 1686. They are of authority as evidence in the nature 
of official records, and their admissibility has never been judicially questioned; 
but copies, though made by heralds, do not stand on the same footing. 

2. Books containing miscellaneous pedigrees and arms, being ejitries made 
in the office as well during the time when visitations were in use as since 
that period, a]^d%iown to the present day. These are not “ official records,” 
entitled to be of themselves admitted in evidence ; and heralds’ books have 
been often rejected on the ground of their being ex parte statements. In the 
De Lisle Peerage case the House of Lords said tliat on the cessation of the 
visitations, and where the books were mere entries o^^ that which the parties 
had chosen to have entered in the repstries, without any due authority 
being stown, they had not been received in evidence. Thus the House 
requires the production of the original commission under which a visitation 
was held before admitting the visitation book itself to be put in evidence ; 
and the connection between the commission and the visitation must also be 
shown. In all the cases the question of adnj^tting or rejecting the docu- 
ment turned upon whether there was the proved signature of some member 



174 HERALD^; HERALDRY; HERALDS' COLLEGE 

of the family appended ; in which event the pedigrees were used as secondary 
evidence in the nature of declarations and reputation. 

3. Books of pedigrees apd arms of the peers made pursuant to standing 
orders of the House of Lords in 1767. They were registered after proof 
at the bar of the House ; but the Order was rescinded in 1802, and the 
registry then ceased and has never been revived. 

4 Books of pedigrees and arms of baronets, which are registered under 
a Royal warrant made in 1783. The patents of baronets were not registered 
before then ; but the first registration was then made under that Order, and 
still continues ; and the pecSgrees of baronets are ordered to be recorded 
before the passing of the patent. 

5. Books of entries of funeral certificates, being attested accounts of the 
time of death, place of burial, and of the marriages and issue of the several 
persons whose funerals were attended by officers of arms or their deputies. 
The original certificates are admitted in evidence in the same way as the 
original visitation. Such of the certificates as are not originals, as some of 
them appear to be, would probably not be received in evidence. The books 
in which they have been registered have also been produced and admitted 
in various cases. The certificates are good evidence as official statements of 
the fact of death ; but if it is intended to prove matters of pedigree, as 
marriage or issue, the signature of some person of the family is necessary. 

6. Books containing accounts of Eoyal marriages, coronations, and 
funerals. 

7. Earl Marshals' books from the time of Queen Elizabeth to the 
present time. They contain entries of such instruments and warrants passed 
under the Royal sign-manual as relate to the arms of the blood royal, 
licences from the Crown for the change of surnames and arms, or for 
acceptance of foreign honours, etc., and, generally, whatever relates to that 
part of the office of Earl Marshal which concerns the superintendence of 
the college, or relates to matters of State concerning which the public orders 
are issued by the Earl Marshal, or within his department. The books are 
received in evidence as ofi&cial records. 

8. Books of arms of the nobility and Knights of the Garter and Bath, 
and dockets or copies of all grants of arms to the present time. 

9. A list of knights from early times, and the only authentic record of 
the names, etc., of individuals upon whom the honour of knighthood has 
been conferred from the commencement of the reign of James i. up to 1834. 
(See Knights Bachelors.) 

10. A register of the pedigrees and arms of Knights of the Bath {q.v.) 
and their respective esquires since 1804. 

11. Eeffisters of arms and pedigrees relating to Scotch and Irish families, 
copies of wiich have been transmitted from the respective offices of Lyon 
King of Arms of Scotland, and Ulster King of Arms of Irdiapd. 

12. A series of partition books from the reign of Henry viii., containing 
an account of fees received on the creation of peers, baronets, and knights, 
and upon the consecration and translation of bishops; as also for the 
attendance of the officqfs of arms at Royal coronations, funerals, and other 
public ceremonies. 

All these last five classes are receivable in evidence as official records. 

For the numerous cases illustrating the various points on the subject of 
evidence above mentioned, see Hubback on Succemon, pp. 638-566. In 
Slade y. Tucker, 1880, 14 Ch. D. 824, it was held that a pursuivant or 
herald of Heralds' College, employed in the conduct and support of a protest 
against a peffigree sought to be enrolled in the college, is not a legal adviser ; 
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therefore coxrnnunications between him and his employer are not privileged 
in a court of law. The defendant, as pursuivant, had lodged a protest against 
the registering of a pedigree on a succession to a baronetcy (which, as above 
mentioned, it is the duty of the college to register) on behalf of an adverse 
claimant, and by the custom of the college he had been ordered to advise 
and assist the protestor. In an action by plaintifl’ for the purpose of 
recovering the estates, the defendant had refused to answer certain questions 
as to matters of pedigree with which he had become acquainted while thus 
acting officially, and claimed the privilege of a legal adviser ; but he was 
ordered to answer the questions. 

[Auihoriiies. — Edmondson’s Heraldry, vol. i. ; Hall, International Iajlw, 
4th ed., p. 393 ; Twiss, The Law of Nations, p. 60.] 


Hereafter valued and declared.— These words are 
generally found in a “ floating *’ policy of marine insurance, which leaves 
the interest which is to be insured to be declared wdien the risk is about 
to begin on it, e,g, in tlie case of goods, when they are about to be 
shipped. Floating policies are generally utilised to cover a shipment of 
goods for which the means and time for shipping are not known to the 
person wishing to insure them when he makes the policy. See Marine 
Insurance. 


Hereditaments. — Hereditament is the largest word of all in 
that kind; for whatsoever may be inherited is an hereditament, be it 
corporeall or incorporeall, reall or personall, or mixt ” {Co, Litt, s. 6 a). 
See Corporeal Hereditaments ; Incorporeal Hereditaments. 

The definition of the word in Moo'r v. Iknn, 1806, 2 Bos. & Pul. 247> 
that “the settled sense of the word is to denote such things as may 
be the subject-matter of inheritance, but not the inheritance itself,” implies 
how comprehensive is the term ; this definition was recognised in Tomkim 
V. Jones, 1889, 22 Q. B. D. 599, where Bowen, L.J., said, “ The word is not used 
as describing the quantum of interest of the subject-matter, but as describ- 
ing the subject-matter itself, namely, the land.” At times, however, the 
context may be such as to restrict the ordinary and wide meaning of the 
word. The word has frequently been the subject of judicial interpretation 
as regards the meaning to be given to it in certain statutes. The most 
recent case is The Metropolitan liwy, Co. v. Fowler, [1893] App. Cas. 415, 
where the right and interest of a railway company in a particular tunnel 
was held to be a hereditament and not merely an easement, aqjl the com- 
pany were held liable in respect thereof under sec. 4 of the Ltind Tax Act, 
1797 (38 Geo.^ilt. c. 5). 

In Tomkins v. Jones {ubi supra) (also 58 L. J. Q. B. 222) it was held 
that the County Court had no jurisdiction to try an action in which the 
title to leasehold was in question ; sec. 56 of the County Courts Act, 1888, 
providing that “ the Court shall not have cognisance of any action in which 
the title to corporeal or incorporeal hereditaments shall be in question,” 
the Codrt of Appeal holding that, in the section in question, her^tament 
included land, and land included leaseholds. See also Chew v. Holroyd, 1852, 8 
Ex. Rep. 249, a decision under 9 & 10 Viet. c. 95, s. 58, of the old County Court 
Act of 1846. On the other hand, it has been decided that “paving rates” 
are not hereditaments within the latter Act^and that the County Courts 
had jurisdiction {Baddeky v. Denton, 1849, 4 Ex. Rep. 508 ; 19 L. J. Ek. 44 ; 
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Ghopme v. Knight, 1848, 1 Ex. Eep. 802 ; 17 L. J. Ex. 168 ; and see Annual 
Cownly Courts Practice, 1898, p. 417). 

. For the judicial interpretation of the word in connection with secs. 3 and 
68 of 8 & 9 Viet. c. 18 (Lands Clauses Act), and secs. 6 and 16 of 8 & 9 Viet, 
c, 20 (Railway Clauses Consolidation Act), see B. v. Camhrian Bwy, Co,, 
1871, L. R 6 Q. B. 422. 

In the construction of a will, the words estates and hereditaments have 
been held to include moneys directed to be laid out in the purchase of lands 
and resettled {Bassett v. SL Levan, W. N., 1894, 204). 

Heredltai^ Revenues of the Crown.— The rents of 
Crown lands (see Crown, Land Revenues of) formed from vpy early ttmes 
the chief source of this branch of the royal revenue. To this, others were 
in course of time added ; these were (1) feudal dues, for which, on their 
abolition at the Restoration, was substituted an excise duty on beer, ale, and 
other liquors ; (2) the proceeds of the Post Office ; (3) wine licences ; and 
(4) moneys arising from fines on various writs. On the accession of 
George iii., the king, in return for a fixed civil list (see List (Civil)), 
surrendered his life interest in the hereditary revenues, which were 
then paid into what was first called an aggregate fund, and afterwards, 
on its institution, into the Consolidated Fund. Again, on the accession of 
George iv. a similar surrender' of the hereditary revenues took place. A 
still further transfer of the proceeds of the hereditary revenues of the 
Crown to the Consolidated Fund took place on the accession of William iv., 
and again when Her Majesty the Queen ascended the throne, for iji those 
two instances the rents of the Crown lands, etc., in Scotland were likewise 
included. Each surrender, however, has been only of the sovereign’s life 
interest, and has been accompanied hj an express declaration that after the 
sovereign’s demise the hereditary revenues should be payable and paid to his 
or her successors (see Civil list Act, 1837, s. 2) ; but it is unlikely that the 
present arrangement of paying the income from them into the Consolidated 
Fund and settling a fixed civil list on the sovereign will ever be dis- 
turbed. See List (Civil) ; Crown ; Crown, Land Revenues of. 

[Autho'i^y, — May, Constitutional History of England, 3rd ed., ch. iv.] 


Herein. — As to when the term “herein ” in a will includes a codicil 
by reference, see 1 Jarm. Wills, 9th ed., 151. The question arises in con- 
nection with legacies and exemptions from legacy duty. See further, 
Stroud, Ju^, Diet, s,v. “ Herein,” “ Hereinafter ” ; and article Wills. 


Heresy (aipso*/;).— Heresy properly means the maintenance of 
a false opinion repugnant to some doctrine of the Church not involving 
an absolute denial of Christianity. The following definition is approved 
by Sir iMatthew Hale,,P, C., i. 388 : “ Sententia humano sensu excogitate, 
palam docta et pertinaciter defense.” 

Heresy was throi^hout the Middle Ages punished by the •Church 
Courts in England, but the penalties in^cted were only ecclesiastical 
censures, imposition of penances, excommunication, and in the case of 
clerics deprivation of ecclesiastical benefices (but as to this, see Maitland, 
article cited, infra). The civU law of the Roman Empire, however, prodded 
death by burning at the hana of the State as the penalty for obstinate 
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relapsed heretics, who had not sought mercy before sentence was passed ; 
and the English canonists certainly regarded this provision as part of 
the common law of England (lindwood, lib. v. tit. 6. p. 239 n). A 
writ dt eomhirendo harttico was in fact issued for the burning of a 
heretic between 1400 and 1677, but whether the offence of heresy was 
properly punishable by death at common law, and whether such a 
writ had in law any authority, is a point of great difficulty (Stephen, 
Hist Crim. Law, pp. 438-469, and consider Sawtrds case in Stephen. 
supra, and Bracton, de Corond, lib. 113, c. 9, fol. 129 a). The writ was 
not a writ of course, but issued only by the special direction of the 
King in Council. 

It was further doubtful whether a conviction before the ordinary 
was sufficient ground for the writ de cowhurcndo hoeretico, or whether 
a conviction before Convocation was not also required. The burnings of 
heretics, which frequently took place under the Lancastrian and Tudor 
sovereigns, were carried out for the most part in virtue not of commcn 
but of statute law (namely, the Acts 5 Rich. ii. st. c. 5 ; 2 Hen. iv. c. 16 ; 2 
Hen. V. c. 7 ; 25 Hen. viir, c. 14 ; 31 Hen. viii. c. 14 ; 34 & 35 Hen. viii. c. 1 ; 
1 & 2 Phil. & Mary, c. 6), but all statutes against lieresy were repealed by 
1 Edw. V. c. 12, s. 2, and 1 Eliz. c. 1, s. 6 (which latter Act repealed the 
statutes re-enacted by 1 & 2 Phil. & Mary, c. 6). 

Prior to the last-mentioned Act (1 Eliz. c. 1) there had been no legal 
definition of heresy ; the lay Courts accepting on this point the finding of 
the ecclesiastical tribunals, although a temporal judge might incidentally 
take knowledge whether a tenet was heretical or not. But the Statute 
1 Eliz. c. 1 provided that nothing should be adjudged heresy by the 
commissioners appointed under it, except such matter or cause as had 
formerly been adjudged to be heresy by the authority of the canonical 
Scriptures or of the first four general councils, or by any other general 
council, wherein the same was declared heresy by the express words of 
canonical Scriptures, or such as should thereafter be adjudged to be heresy 
by Parliament, with the assent of the clergy in Convocation. Although 
this particular section has been repealed, the principle which it lays down 
appears to have been acted on by the Courts since the Reformation. 

The Act 29 Car. ii. c. 9 abolished the writ de Iweretico comhureudo ; but 
by sec. 2 reserves the rights of archbishops, bishops, and ecclesiastical judges 
to punish heresy by excommunication, deprivation, degradation, and other 
ecclesiastical censures in such sort as before that Act. When it is only a 
question of punishment by ecclesiastical censure, a diocesan may proceed to 
sentence for heresy. 

The ecclesiastical penalties for heresy therefore remain, but the law is 
obscure, and it is almost needless to say not put in practice. Sir James 
Stephen exprgsfes an opinion that a layman guilty of heresy may still be 
presented in an ecclesiastical Court, and if he refuse to recant, be excom- 
municated ; the effect of which would be that the Court might direct him to 
be imprisoned for any term not exceeding six months (Stephen, Hist. Grim. 
Law, vol. ii. p. 681). See also articles Apostasy; Blasphemy; Discipline, 
Ecclesiastical ; Excommunication. 

[Avlhoritus. — Lindwood, Prot?.; Gibs. Codex \ Ayliffe, Parr, Hawkins, 
I Pleas of the Crown \ Hale, Pleajs of the Crown \ Black. Com.’; Fbillimore, 
Eecl. Law, find ed. ; Stephen, Hist. Crim. Law. See also as to the earlier 
law on the subject. Professor Maitland, Law Quarterly Review, voL ii p. 
153, article “ The Deacon and the Jewess, or .^iP^tasy at Canon Law ” ; and 
^ article Canon Law in vol. ii ante.'\ • 
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Harlot ■—The etymology of the word "heriot” is from the Anglo-Saxon 
hertgeatu^ military apparel (Pollock and Maitland, RiM, JEng. Lem, 
vol. i p. 270; see also Scriven on Copyholds, 7th ed., p. 24A ;^Garland v. 
Jeckyll, 1824, 2 Bing. 273 ; 27 E. E. 630). 

In ancient times it is said that the arms of the tenant, originally sup- 
posed to have been given by his lord, were returned to him that they might 
continue to be used in the service of the State (see Laws of Cnut, vol. ii. 
pp. 70, 71 ; Pollock and Maitland, supra). It is probable that as before the 
Norman Conquest the lord had commenced to provide his tenants with land 
instead of armour, the payment of the heriot was regarded somewhat in the 
nature of a relief paid in respect of the land. As to the distinction in 
modern law between a heriot and a relief, see Watkins on Copyholds, p. 99, 
note. By the thirteenth century the payment of the heriot had been com- 
muted for a payment in money or for the tenant's beast or other dead or live 
chattel. As to whether the heriot of the best beast was a commutation for 
the military heriot, and as to how far it was a voluntary payment, see 
Scriven, p. 244; Wilkins, p. 100; 2 Black. Com. p. 97; Pollock and Mait- 
land, supra. 

Heriots fall into three divisions — 

Heriot service ; 

Suit heriot ; 

Heriot custom. 

Heriot service, properly so called, is supposed to arise as the condition of 
an original reservation or grant on a fee-simple tenancy of freehold lands 
made before the Statute Quia Emptores (18 Edw. i.), and the right to take 
advantage of the conditions follows the seignory or lordship of the manor. 
It consists in the lord's right to seize the best beast or chattel or some beast 
or chattel of a tenant seised of an estate of inheritance. It is doubtful 
whether a right in a lord of the manor to take a heriot ap due by heriot 
. service can exist in the case of a copyhold tenant (see Western v. Bailey, 
[1897] 1 Q. B. 86; Watkins, p. 104; Scriven, p. 286). Heriot service is of 
the nature of a rent, and the lord may therefore distrain for it, but only on 
the tenant’s lands within the manor {Austin v. Bennett, 1693, 5 Will. & Mary, 
1 Salk. 365), but the distress may be levied on the beasts or chattels of a 
stranger found on the manor. When the right is to seize the best beast, as 
the property is in the lord on the tenant's death, he may seize the same, and 
is bound by his election. He may not, however, seize the beast of a 
stranger, and his title will be defeated by a sale by the executors of the 
tenant in market overt {Odiham v. Smith, 1593, 35 & 36 Eliz. Cro. (1) 
689). 

The purchase by the lord of any part of the tenant's land in respect to 
which heriot service is due will extinguish it ; but if the tenant sell part 
of the land to a stranger and afterwards the residue to tlfe ^lord, the land 
held by the stranger will still be subject to heriot {Chapman w. 

Pendleton, 1609, 2 Brownl. 293). 

To bind an assignee to pay a heriot it is necessary that he be 
particularly named {Bandell v. Semy, 1633, 8 Car. i. Cro. (3) 313). 

Suit herwt arises by way of reservation in a grant or lease of modem 
times. It is not necessarily confined to the best beast, and practically does 
not differ from the reservation of an additional rent. It is often described 
as rent service, but should be distinguished therefrom, as is it not a service 
ansing from tenure. The lord cannot seize for suit heriot, but must either 
bring an action for non-payment or distrain for it {Edwards v. MosclyAH^, 
Wm«s,192> ^ 
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iTeriM tustom is a heriot due by virtue of the immemorial usage of a 
certain (dace or district It is usually an incident of copyhold manors, but 
is sometimes found as an incident of freehold manors, subject to customary 
rules. Under heriot custom a heriot is due from every tenant on death or 
alienation or on alienation only. Heriot custom is varied in its incidents, 
and is not confined to the best beast or to animals generally. In some cases 
it has been commuted from ancient times to a sum of money. The lord 
cannot distrain for heriot custom, but he may seize the heriot in any place ; 
and when a beast is due to the lord by heriot custom, it may be seized 
without the manor, although it has never been within the manor ( Western v. 
Bailey ^ supra ; see also Parker v. Q^ige, 1688, 1 Show. 81, Holt, 337). But 
where heriot custom is the render of a beast, and the tenant has not 
any beast at the time of render or alienation, or only holds it as a 
parti^ersliip asset, the lord’s right is lost, and this will also apply to heriots 
due by heriot service. The best remedy for the lord in all cases where 
he cannot seize is by action in the nature of detinue. An action of the 
nature of a qui tarn actio (13 Eliz. c. 5, s. 3) may be brought by a lord who is 
deprived of his heriot by a fraudulent conveyance. 

Heriots are due on the death of a reversioner, of a trustee (but not of a 
ccstui-que trust), of a disseissor, until the entry of the disseissee or heir has 
been tolled, of the tenant by curtesy or the tenant by dower ; but notin the 
case of joint tenants and coparceners, as tliey make together but one tenant. 

Tenants in common are, however, in a different position, as they are 
solely seised. Therefore when a tenement becomes the property of several 
as tenants in common, the lord is entitled to a heriot from each of them ; 
but if the several portions are reunited in the person of one tenant, only one 
heriot is payable in respect thereof {Attrce v. Scott, 1805, 6 East, 476; 
Garland v. Jcckyll, supra; Holloway v. Berkely, 1826, 6 Barn. & Cress. 2; 
30 R R 228). Multiplication of heriots means that where a heriot is due 
by custom on alienation, it is multiplied by the tenant’s alienation either of 
part of his interest in the laud or of the land itself. On this question 
further, see Scriven, pp. 253 et scq. ; Elton, pp. 204, 208. 

It may be necessary in certain cases {c.g. where allotments and exchanges 
have been made under Inclosure Acts, and the tenant refuses to pay) for 
the lord to prove the tenant’s seisin of some part of the lands {Mayor of 
Basingstoke v. Lord Bolton, 1854, 3 Drew. 52). 

As to the Statutes of Limitations, a seizure by the lord for heriot custom 
or heriot service is not an entry or distress or bringing an action to recover 
rent within the meaning of the Statute of Limitations (3 & 4 Will. iv. c. 27, 
ss. 2, 3, and 34 ; see also s. 42) ; and it is therefore doubtful, although 
in sec. 1 of that Act it is provided that the word “ rent ” shall extend to all 
heriots, whether the Statutes of Limitations apply to heriots (XSrd Zouclie v. 
DaUiow, 1875, k R 10 Ex. 172 ; Owen v. Dc Beauvoir, 1847, 16 Mee. & W. 
347). • 

It is probable, however, that, if the lord does not enforce his rights 
to a particular heriot within six years, he loses it. 

As to husband and wife in respect to heriots tenure, see Husband and 
Wife. 

Heflriots will be extinguished on enfranchisement or extinguishment of 
copyhold tenure. As to which, see article Copyhold. 

The Copyhold Act, 1894, s. 2, provides tliat the lord or tenant of any 
land liable to any heriot may require and compel its extinguishment in like 
manner as nearly as possible as is provided in that Act for the enfranchise- 
ment of copyhold land. See elso ss. 3, 6, 49, Ihd 66. See article Copyhold. 
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' [Author&ies. — Stubbs, CoiutUutional Hittory of JEngUmi, voL i; 
Freeman, Normm Conguett, vol. v.; Pollock and Maitland, jBisf. Eng. L(m\ 
Blackstone, Com.\ Watkins on Copyholds-, Elton on Copyholds, 2nd ed.; 
Scriven on Copyholds, edited by Brown (which last two works contain a 
full statement of the law on the subject)]. 


High and Low Water Mark.— See Fobeshobs. 

High Bailiffs. — See voL i. p. 451 ; vol. iii. p. 530. 

High Constable. — See Constable and Constable ^ and 
Maeshal. 

High Court. — See SapEEME Couet ; Delegates, High Coubt of. 


Highness. — A title of honour given to princes and certain other 
persons of high rank. In this country it belongs exclusively to members of 
the Royal Family. Prior to the reign of Henry Vlll. the sovereign himself 
was called Highness, but that monarch adopted the title of Majesty, which 
has been used by English sovereigns ever since. The title Highness is, 
however, used by some princes exercising sovereign powers, as, for example, 
the Khedive of Egypt. 


Highroad. — See Highways, infra , j). 185. 


High Seas. — See Collisions at Sea; Salvage; Necessabies. 


High Steward. — See Lobd High Stewabh. 


High Treason.— See Tbeason. 

HighiVay Authority.- Prior to the passing of the Local 
Government Act, 1894 (56 & 57 Viet. c. 73), highway* authorities in 
England and Wales were of many different kinds, and so wbre the areas 
controlled by such authorities. Tlie main highway areas were — 

(i.) The highway parish ; 

(ii.) The highway district ; and 
(iii) The urban sanitary district. 

The first two were always rural ams. Tlien, in addition to this list, 
the six counties of South Wales had till 1888 (see s. 13 of the Local 
Government Act of that year) a special highway organisation of' jiheir own 
under Acts of 1844 and 1860. The Isle of Wight also had its special 
constitution {Md. s. 12). The metropolis, too, was excluded from the opera- 
tion ^f the general Acts. There were also other places and towns which 
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had special Acts, varying, or adding to, the higliway powers, which the local 
authority would otherwise have possessed. 

The highway authority in a highway parish was the surveyor of 
highways, iu a highway district the District Highway Board, in an 
urban sanitary district the local Board of Health. 

(i.) The Highway Parisk — At common law the duty of maintaining 
and repairing highways lay upon the parish. If the inhabitants of the 
parish neglected this duty, they might be indicted. This general rule was 
subject to two exceptions, which are still preserved — first, a particular 
individual might be bound rcUione tenurm to repair the public roads passing 
through his property ; and, secondly, a particular individual, or even a 
township or hamlet, might ratimie tenurm be exempt from the general duty 
The Highway Act of 1835 (5 & 6 Will. iv. c. 50) adopted the common law 
for its basis, and provided the machinery by which the parish was to per- 
form its duties. The vestry was required to appoint a surveyor, who held 
office for a year, and was liable to a penalty if he refused to act. Tho 
vestry might, if they thought fit, vote him a salary (s. 9) ; and this became 
the usual course. The surveyor might appoint a deputy, and by leave of the 
vestry he might appoint a collector. It was his duty to see that the roads 
were properly maintained, and witli the siinction of tlie vestry he might 
enter into contracts for their repair. It was also his duty to assess and levy the 
necessary highway rate. If the vestry did not appoint a surveyor, it was the 
duty of the justices to appoint some person to the office. The paid siu'veyor 
was generally a professional man of skill and experience in such matters. 

The highway parisli did not necessarily coincide with tlie poor-law 
parish. By custom, a i)articular township or hamlet which was part of a 
poor-law parish was for highway purj) 08 es a separate parish. In short, any 
parish, township, or place which maintained its own highways was a high- 
way i)arish. Thus, in Shropshire, there were 740 highway parishes, but 
only 224 poor-law parishes. In parishes where the j)opulation exceeded 
5000, the vestry might appoint a Board to discharge their functions in 
respect of highways. This Board was in efiect a committee of the vestry; 
but there were never apparently more than nine such Boards. 

(ii.) The Highway District — Under the Highway Acts of 1862 and 1864 
(25 & 26 Viet. c. 61 ; 27 & 28 Viet. c. 101) power was given to the Quarter 
Sessions to combine parishes into highway districts. In the exercise 
of these powers, highway districts, coni])rising about 8000 highway 
parishes, w'ere created. Unfortunately, these districts seldom coincided 
with either the unions or the petty sessional divisions or the sanitary 
districts ; but were a fresh collocation of parishes. A District Highway 
Board was composed of the justices residept in the district, and d a number 
of way wardens elected by the several combined parishes. No one could serve 
as a way warden, unless he lived in the i)ari8h or an adjoining parish, and 
(a) had an estate in land or houses within the parish in his own right, 
or in right of his wife, of the yearly value of £10 ; or 
(&) had a personal estate of the value of £100 ; or 
(c) was the occupier or tenant of land or a house of the yearly value of £20. 
A Highway Board discharged all the duties both of a surveyor of high- 
ways and also of the vestry wffich appointed that surveyor. And additional 
powers were also conferred on a Highway Board ; it might raise a loan and 
appoint other officers besides a surveyor ; the vestry could do neither of these 
things. Thus, iu addition to a district surveyor, the Board appointed a 
treasurer, a clerk, and sometimes also an assistj^t surveyor. The expensesr 
incurred by a Highway Board were borne, partly by a common^und, partly 
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by the different parishes. The comnion fund was formed by contributions 
in proportion to the poor-law valuations of the several parishes. The 
amount of the contribution so due from a parish and that of its separate 
charges for its own roads were levied by a precept. If the parish was not 
a poor-law parish, the precept went to the way wardens, and the amount was 
raised by them by a separate highway rate. In other cases the precept went 
to the overseers, and the amount was paid out of the,poor-rate. The accounts 
of every Highway Board were audited by the Local Government Board. 

(iii.) The Urban Sanitary District — ^Highway Boards were at first very 
, popular ; as many as 424 were created. But, as the local sanitary authority 
grew in importance and power, and its efficiency became more and more 
obvious, the ratepayers begg,n to doubt the necessity for another local 
authority, with an area of much the same size, and a separate staff of clerks 
and officers. By sec. 144 of the Public Health Act, 1875 (38 & 39 Viet, 
c. 55), it was enacted that every urban authority should, within its district, 
exclusively of any other person or authority, execute the office of, and be, 
the surveyor of highways, and have, exercise, and be subject to, all the powers, 
authorities, duties, and liabilities of a surveyor of highways and also of the 
parish vestry by which such a surveyor was appointed. The urban sanitary 
authority thus became itself “ the surveyor of highways ” for the district ; 
their surveyor is only, so to speak, a deputy surveyor, with power to per- 
form all ministerial acts required by any Act of Parliament to be done by a 
surveyor of highways. 

In further pursuance of the same policy, the Highways and Locomotives 
(Amendment) Act, 1878 (41 & 42 Viet. c. 77), contained a clause (s. 4) 
dealing with rural districts and enabling any rural sanitary authority, 
whose area coincided with the area of a highway’district, to apply to the 
justices to transfer to it the powers of the Highway Board. If the justices 
thought fit to make such an order, the Highway Board ceased to exist, and 
its powers were transferred to the guardians. But this power was not 
largely used, as the guardians had already quite enough to occupy their 
time in the administration of the poor law. Only forty-one Boards of 
Guardians took over highway powers. 

(iv.) Parish Councils , — In this way the control of the highways was to a 
very considerable extent taken away from the officers of the highway parish 
and vested in various Boards; but there still remained in 1894 about 
5000 highway parishes which maintained their own roads. But the 
Local Government Act passed in that year (56 & 57 Viet. c. 73, s. 25 (1)) 
put an end to all existing highway authorities, so far as any rural district 
was concerned. Power was given, it is true, to the County Council to 
postpone the operation of this Act for three years from the day when the 
first District Council came into office, or for such further period as the Local 
Government Board may, on the application of the Count^ Council, allow. 
But, except in some forty-five instances in which the Local Government 
Board has exercised this power, all Highway Boards have ceased to exist, 
all highway parishes have ceased to repair their own roads, and no more 
surveyors of highways will be appointed by any vestry. 

The newly-created Parish Council is not, speaking generally, a highway 
authority at all, it rather takes the place of the vestry. It has tne veiy 
important right of vetoing the stopping-up or the diversion of any public 
right of way (see post, p. 197) ; it may refuse to consent to a tleclaration 
tluit any public highway is unnecessary (see p. 191); it may make a 
representation to the District Council (and if that be ineffectual, to the 
Ooufll^ Council), complainmg of the stoppage or obstruction of any ^kt 
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of way ill the parish or in any adjoining district (L G. Act, 1894, s. 26 (4)). 
In aU other highway matters the District Council now acts, without 
obtaining the consent of any vestry, parish council, or parish meeting (see 
Dyson v. Greetland Local Board, 1884, 13 Q. B. D. 946). Thus a Parish 
Council is not bound to maintain any highway in the parish. There is one 
case — and only one — in which a Parish Council may, if it thinks fit, employ 
its funds in maintaining a highway ; it may, subject to the restrictions on 
expenditure imposed by the Act (s. 11), undertake the repair and main- 
tenance of all or any of the public footpaths within the parish, not being 
footpaths at the side of a public road ; but neither the existence nor the 
exercise of this power will relieve the District Council from its general 
liability to repair and maintain such jmths (s. 13 (2)). 

(v.) District Councils , — The District Council is now, speaking generally, 
the highway authority in all parts of England and Wales. By sec. 25 of the 
L. G. Act, 1894, every District Council, whether urban or rural, has, as 
respects highways, all the powers, duties, and liabilities of a surveyor of 
highways appointed by the vestry under the Highway Act, 1835, and of the 
vestry itself under that Act or any Act amending the same, and also of an 
urban sanitary authority under secs. 144-148 of the Public Health Act, 1875. 
The Rural District Council of any district in wliich there formerly existed a 
Highway Board under the Highways Acts, 1862 and 1864, lias also all the 
powers and duties and liabilities of such a Board which, as we have seen, 
were in some respects larger than those of a surveyor of highways. The 
Legislature, no doubt, intended to confer on every District Council all the 
powers, duties, and liabilities of a Highway Board ; but the language of the 
section leaves it at least doubtful whether this presumed intention has been 
carried out with respect to any district in which the liighway authority 
prior to 1894 was a surveyor of highways and not a Highway Board. The 
Local Government Board may, however, confer on any Rural District Council, 
on its application, any of the powers possessed by an Urban District Council 
as to highways (Public Health Act, 1875, s. 276). 

It is the duty of every District Council to protect all public rights of 
way, and to prevent, as far as possible, the stopping or obstruction of any 
such right of way, whether within its district or in an adjoining district in 
the same county, whenever such stoppage or obstruction would, in its 
opinion, be prejudicial to the interests of its district ; it is also the duty 
of every District Council to prevent any unlawful encroachment on any 
roadside waste within its district (L. G. Act, 1894, s. 26, subs. (1)). 

(vi.) County Council — Prior to 1888 all main roads (see Highways, post, 
p. 193) and all county bridges were repaired by the highway authority of , 
each parish or district, but the justices always repaid one-half of the expense 
out of the county funds, if such repairs were done to the satisfaction of the 
county survefor. Now, however, by sec. 11 of the Local Government Act, 
1888, all mftin roads in a county and all county bridges are vested in, and 
must be repaired and maintained by, the County Council, except such as an 
Urban District Council may elect to retain under its own control. The 
County Council may either itself maintain and repair a main road, or it 
may require the District Council in whose district such main road lies to 
undertake these duties in consideration of an annual payment to be agreed ' 
upon or settled by arbitration. Any main road which an Urban District 
Council, retains under its control vests in it in the same way as any 
or^ary high road, and in that event the County Council pays the Urban 
District Council an annual contribution, the amount of which must he 
agreed between them, or determined by^the Local Government Board 
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after inquiry (s. 11 (2), (3)). And whenever any part of a main road, is out 
of repair, and the duty of repairing it rests on a District Council, the County 
Council may give notice requiring the road to be placed in proper repair, and, 
if this is not complied with, may itself do the repairs, and the expense will 
be a debt due from the District Council to the County Council (s. 11 (8)). 

In any county in which some of the bridges are repairable by the 
hundred, the County Council may, by order, declare that some portions of a 
main road {e.g. the main road leading up to and over such a bridge) shall 
be repairable by the same hundred, and the expenses of repairing so much 
of the main road must then be raised in the same way as the expense of 
repairing the hundred bridge (H. & L. (Amendment) Act, 1878, s. 20; 
L. G. Act, 1888, s. 11 (13)). A declaration by the County Council under 
sec. 15 of the Highways and Locomotives (Amendment) Act, 1878, that a 
certain road shall henceforth be a main road, will not take effect until the 
road has been placed in proper repair by the District Council to the 
satisfaction of the County Council (L. G. Act, 1888, s. 11 (7)). A County 
Council may make an agreement with any highway authority as to the 
construction or improvement or the freeing from tolls of any main road or 
bridge wholly or partly within its district (Highways and Bridges Act, 
1891 (54 & 55 Viet. c. 63), s. 3). A County Council may also, if it think 
fit, contribute towards the costs of the maintenance, repair, enlargement, 
and improvement of any highway or public footpath in the county, although 
the same is not a main road (L. G. Act, 1888, s. 11 (10)). A County Council 
may also purchase or take over on terms agreed existing bridges not at 
present county bridges, and erect new bridges, and maintain, repair, and 
improve any bridges so purchased, taken over, or erected (s. 6). And all costs 
of repairing and maintaining main roads and county bridges will be charged 
to the general county account (s. 11). 
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I. The Natuke and Extent of the Eight. 

Various Kinds of Highways. — A. highway is a way along which the 
pubUc generally has a right tof)ass. If the public has a right to p^iss on 
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foot only* the way is a public Footpath; if the public has a right to ride 
or lead a horse along the way, it is a Bridle-path (j.r. vol. iL p. 247); if 
the public has a right to drive cattle along the way, it is a Drift-way 
(q.v. vol. iv. p. 359); if the public has the right to drive in carts or 
carriages along the way, it is a Highroad. In each case the extent of the 
right of the public is determined principally by antecedent user {Ballard 
V. Dyson, 1808, 1 Taun. 279 ; 9 E. R 779 ; Hemming v. Bnrmi, 1852, 
8 Ex. Eep. 187). Such a right is in no case an easement ; for there is no 
dominant tenement. It is a public right, enjoyed by all subjects of the 
Crown. Hence an occupation road, or any other private way, is not a 
highway ; nor, as a rule, is a railway. A navigable river may be, a tidal 
navigable river generally is, a highway ; a walk or towing-path along the 
bank of a river may be a highway {Ghrecmoich Board of Works v. Mandday, 
1870, L. E. 5 Q. B. 397 ; Grand Junction Canal Co, v. Petty, 1888, 
21 Q. B. D. 273); so may a bridge over a river. A highway is not 
necessarily a thoroughfare (see Bailey v. Jamieson, 1876, 1 C. P. D. 329* 
and CuL DE Sac, vol. iv. p. 56). A street is almost always a highway ; 
but not necessarily so. The definition of a “ street ** in the Public Health 
Act, 1875, and the Metropolis Management Act, 1855, is so wide that it 
is possible for a carriage-way to be a “ street,*' tliough it has never been 
dedicated to the use of the public {St, Mary, Islington v. Barrett, 1874, 
I^. E. 9 Q. B. 2*18 \ Midland Rwy. Co, v. Watton, 1886, 17 Q. B. 1). 30; 
Artcr V. Vestry of Hammersmith, [1897] 1 Q. R 646; and see Street). 
But every way which is open as of right to all the king's subjects is a 
highway, whether the expense of repairing and maintaining it falls on the 
rates or not. 

Ownership of the Soil, — The right of the public is merely to pass and 
repass along the way, pausing only for such time as is reasonable and 
usual when persons are using a highway as such {Harrison v. Duke of 
Butland, [1893] 1 Q. B. at p. 146). The soil remains the property of the 
freeholder, who is generally the owner of the adjoining land. If the land 
on each side of the highway belongs to different owners, the presumption 
is that each adjoining owner owns the soil of the highway bisque ad, 
medium filum ; but this presumption may be rebutted by evidence of the 
circumstances in which the highway was created, or the grant of the 
adjoining land was made {Beckett v. Corporation of Leeds, 1872, 
L. It. 7 Ch. 421 ; Leigh v. Jack, 1879, 5 Ex. D. 264 ; Duke of Devonshire v. 
Pattinson, 1887, 20 Q. B. D. 263 ; Pryor v. Petre, [1894] 2 Ch. 11). In 
the case of a street repairable by the inhabitants at large, the soil under 
the street is, by secs. 4 and 149 of the Public Health Act, 1875, vested in 
the Urban District Council, or other highway authority, but onW so far as 
is necessary for its use by the public as a highway, or for any other of the 
purposes of the Act {Baird v. Tunbridge Wells, [1896] App. Cas. 434 ; and see 
Street). Buff subject to the right of the public or the highway authority, 
the soil and the herbage remain the property of the freeholder ; he is “ in 
possession and occupation ” both of the soil and the surface {R, v. Pratt, 
1855, 4 El. & Bl. 860 ; 24 L. J. M. C. 113); he may use both for his own i 
purposes in any manner not inconsistent with such right {St. Mary,! 
Hemngion v. Jacobs, 1871, L. E. 7 Q. B. 47) ; and may maintain an artion 
against anyone who trespasses thereon or depastures it with cattle {Sir 
John Lade y. Shepherd, 1733, 2 Stra. 1004 ; Stevens v. Whistler, 1809, 11 East, 
51 ; Harrison v. Duke of Rutland, [1893] 1 Q. B. 142), or makes a tunnel 
or lays pipes under it {Souoh v. E. L. Rwy. Co., 1874, 22 W. R 666/, 
Ooodeon v. Richardson, 1874, L. E. 9 Ch. 281). The soil of a highway 



HIGHWAYS 


186 

may be subject to a private right of way coexistent with the right of 
the public {Brownlow v. Tomlinson, 1840, 1 Man. & G. 484) ; and by special 
custom the right of the public to pass and repass may be subject to 
temporary interruption, e.q. by the erection of booths during a fair {Elwood 
y. BuUodc, 1844, 6 Q. B. 383). 

Extent of the Eight of the PuUie. — The right of the public extends 
over the whole width of the highway, and not merely over the part which 
is metalled or trodden down (Fowler v. Sanders, 1618, Cro. (2) 446). This 
is so whether the highway, in question be a carriage-road, or only a foot- 
way or bridle-path (Pullin v. Deffd, 1891, 64 L. T. 134). Thus, where an 
electric telegraph company without legal authority erected telegraph poles 
in a permanent manner on the waste at the side of a highway, leaving 
room enough for the use of the highway, and not affecting either the 
metalled road or the footpath by the side of it, this was held to be .a public 
nuisance, because the company had thus obstructed a small portion of 
space which the public had a legal right to use (B. v. United Kingdom 
Telegraph Co., 1862, 3 F. & F. 73 ; 31 L. J. M. C. 166). And it makes no 
d^erence that trees, bushes, furze, etc., have for a period of twenty-five 
years or more been allowed to grow up to within a few feet of the metalled 
part of the highway (Turner v. Eingwood Highway Board, 1870, L. E. 
9 Eq. 418). Further, as to the rights of the public over such roadside 
wastes, e&e,po8t, p. 197. 

Bight of the Piiblic to Deviate. — It has been laid down in more than 
one ancient case that whenever a highway becomes so out of repair as to 
be what is called “ founderous,” the public have a right to pass and repass 
over the adjacent soil, whether enclosed or not. But this alleged right is 
very doubtful ; it probably exists only, if at all, in cases where the owner 
of such adjacent soil is under an obligation to keep the soil of the highway 
in repair and has neglected so to do, or has himself obstructed the highway 
(see Arnold v. Holhrooik, 1873, L. R 8 Q. B. 96, and Dawes v. Hawhins, 
1860, 8 C. B. N. S. 848 ; 29 L J. C. P. 343). Clearly there is no such right 
when a private way is obstructed or allowed to become impassable. And 
there is another distinction between a public and a private right of way. 
The owner of land adjoining a public highway is entitled to erect gates or 
open doors so as to give him access uo the highway at any point he pleases, 
whether the soil of the highway be his or not (Marshall v. VUeswater 
Steam Navigation Co., 1871, L. R 7 Q. B. 166 ; 25 L. T. 793 ; Bamuz v. 
Southend Local Board, 1892, 67 L. T. 169). The owner of land adjoining 
a private way may not do this. 

II. How SUCH A Eight is Created. 

A pulSfic right of way can of course be created by statute (see Cuhitt v. 
Moose, 1873, L E. 8 C. P. 704). Otherwise it comes into existence only 
by what is called a dedication to the pubUc. The public cannot take 
•by grant, though the inhabitants of a village or parish may (Vestry of 
Bermondsey V. Brown., 1865, L. R 1 Eq. 204 ; 35 Beav. 226). 

Dedication. — A dedication may be express : a man may write a letter 
to the newspapers inviting the public to use his new road. But this 
seldom happens. A dedication is generally to be implied from therconduct 
of the orraer of the soil Thus if a :h:eeholder makes a new road joining 
two existing highways, and builds houses on both sides of it, and leaves it 
open and unfenced at both ends, and never - seeks to prevent the public 
from rising it, the presumption is irresistible that he intended to mfdto it a 
public rotm. The exact moBient at which the right of the pul^ attaches 



HIGHWAYS 


187 


depends bn the circumstances of each case. These may be so unequivocal 
that a dedication takes place immediately. Usually, however, the 
presumption only arises after a certain length of time, during which the 
public have enjoyed an uninterrupted user of the way. The acquiescence 
of the freeholder in such user is strong evidence that he intended to 
dedicate the road to the use of the public; and if such acquiescence 
continues for a substantial length of time, it will be sufficient to create 
a highway. Eight years, and even eighteen months, has been held long 
enough {North London Ev% Co, v. St Mary, Islington, 1872, 21 W. R. 
226, though in this case there was some evidence of an express dedication). 
In all such cases, however, the presumption of dedication may be rebutted 
by the special circumstances of the case. Thus placing a bar across the 
entrance to a new street rebuts the presumption which would otherwise 
arise from the fact that the new street opened into an ancient highway ; 
and this is so even though the bar be i)romptly knocked down {Roberts 
V. Karr, 1808, 1 Camp. 262 n,). 

Who can Dedicate, — Strictly only the owner of an estate in fee-simpie 
in possession can dedicate a way to the public. A tenant for life or for a 
term of years may by his conduct give the public a right as against 
himself, but not so as to bind the inheritance or the reversion. Though 
where there has been a succession of tenants, and it was notorious that the 
public were using the way as of right during each successive tenancy, the 
consent of the landlord may be presumed {R, v. Barr, 1814, 4 Camp. 16). 
A dedication can be presumed against the Crowui as readily as though 
the land belonged to a private person {R, v. East Mark, 1848, 11 Q. B. 
877; Turner v. Walsh, 1881, 6 App. Cas. 636). A corporation or other 
public body may dedicate, provided that the dedication suggested is not 
ultra vires or inconsistent with the purposes for which they exist {Grand 
Junction Canal v. Petty, 1888, 21 Q. B. D. 273). That the public accept 
the dedication is shown by their using the way. The consent of the parish 
need not be shown ; this never was necessary, even vrhen the parish were 
ipso facto bound to repair every highway from the moment it was dedicated 
to the use of the public {R, v. Inhabitants of Leake, 1833, 5 Barn. & AdoL 
469). 

Limited or Qualified Dedication, — ^A highway, as we have seen, is not 
necessarily a carriage-way. The person dedicating may confer on the 
public the right to use the way as a footway, bridle-path, or drift-way only. 
He may also, by contemporaneous acts, limit the user of the way to certain 
times or seasons {e,g, he may grant the public the right to use his bridge 
whenever it is dangerous to cross by the ford {R, v. Inhabitants of North- 
ampton, 1814, 2 M. & S. 262)). Or he may reserve to himself the right to 
periodically plough up the soil of the way {Mercer v. Woodgate, f 869, L. E. 5 
Q. B. 26 ; Arp^Sld v. Blaker, 1871, L. E. 6 Q. B. 433 ; Arnold v. Holbrook, 1873, 
L. E. 8 Q. B. 96). But though he may thus restrict the user, he may not 
limit the number of persons who may use the way. E,g, a dedication to the 
inhabitants of a parish or to any other limited portion of the public is void, 
and confers no right on anyone ( Vestry of Bermondsey v. Brown, supra) ; 
though such a right may be created by grant or, it is said, by custom {Co, 
Litt, 110 b, 56 a). Nor can a dedication be limited in respect of the dura- 
tion of the right ; every dedication is necessarily in perpetuity. Nor can a 
dedication, in the absence of statutory authority, be made subject to 
payment of a toll {Auderberry v. Coloration of Oldham, 1885, 29; Objfc* 
D. 750). But if, at the time of dedication, there exists in or near the high- 
way an obstruction, such as trees or projecting steps, or an excavation, such 
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as a cellar covered with a flap, it will be presumed that the dedication is 
subject to any such obstruction or excavation which existed at the time of 
de(fication, though it renders the way incommodious and even dangerous 
for passengers. And though such obstruction or excavation would be an 
actionable nuisance, had it been placed there subsequently, its presence 
does not make the dedicator liable for damages if anyone using the way 
is injured (Le Neve v. Mile Nnd Old Tovm, 1858, 8 El. & Bl. 1054; 27 L. J. 
Q. B. 208 ; Fisher v. Frowse, 1862, 2 B. & S. 770 ; 31 L. J. Q. B. 212). But 
a man who has dedicated a way cannot make any use of the adjoining land 
that would make the way dangerous ; if, after dedication, an excavation be 
made so near the way as to be a nuisance, he must fence it off {Barnes v. 
Ward, 1850, 9 C. B. 392). 

III. How SUCH A Eight is Lost. 

A public right of way cannot be lost by abandonment or non-user ; the 
public retain the right, though they may not have occasion to exercise it. 
Again, a public right of way cannot be released or alienated ; for there is 
no body or person who can grant away the property of the public. Hence, 
at common law the maxim was, “ Once a highway, always a highway ” ; for 
the law knew no presumption or prescription to extinguish such a right. 
Still, of course, an Act of Parliament can by express words or necessary 
implication destroy a highway {Corporation of Yarmouth v. Simmons, 1878, 
10 Oh. D. 518). And if the soil along which the way runs is destroyed by 
a landslip or washed into the sea, the right of the public will be suspended 
until such time as it again becomes possible to pass that way (72. v. Hornsea, 
1854, 23 L. J. M. 0. 59; R v. Greenhow, 1876, 1 Q. B. I). 703). So if a 
navigable river changes its course, the right of the public is by the act of 
God diverted to the new channel. And, in former days, a highway could 
apparently be diverted by proceedings taken under an old writ of ad quod 
damnum, by means of which the sanction of a sheriff’^s jury could be 
obtained to the diversion. But such proceedings now are obsolete. 

Certificate of Justices, — And now by secs. 84-92 of the Highway Act, 
1835 (5 & 6 Will. IV. c. 50, as amended by the L. G. Acts, 1888 and 1894), 
two justices may, at the instance of either a District or a Parish Council, 
with the consent of both bodies, and after certain formalities and certain 
advertisements, “ stop, divert, or turn ” a highway. The prior consent of 
both the Parish and the District Council is now necessary (L. G. Act, 1894, 
s. 13 (1)). Any inhabitant who wishes to stop up, divert, or turn a high- 
way may bring the matter before either of these bodies in the form of a 
written proposal ; he generally l)egins with the District Council, as that is 
now the highway authority. (See Highway Authokity, ante, p. 183.) Or 
either of these authorities may of its own initiative take such a matter into its 
consideration. In either case, unless both Coimcils agree that ij is expedient 
that the highway should be stopped up, diverted, or turned, either entirely 
or with the reservation of a footway or bridle-path, the matter drops. The 
•^nly ground on which a highway can be stopped is that it is unnecessary. 
TJi>:.#]^only ground on which a highway can be diverted is that the proposed 
new Wray is “ nearer or more commodious than the existing way. If, how- 
ever, totfch Councils pass a resolution in favour of stopping up or diverting 
the highwlj^a further proceeding is rendered necessary by sec. 13 (1) of 
the L. G. ActSl894. The Parish Council must give public notice of such 
resolution in thS\manner directed by sec. 51 of that Act. And the resolu- 
tion will not operabt^fa) unless it is conflrmed by the Parish Council at a 
meetij^g held not less i^an tw8 months after the public notice is given; nor 
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(b) if a par^ meeting held before such confirmation resolve that the consent 
ought not to be given. 

As soon as the resolution has been carried in both Councils — ^it is not 
necessary, though it may be expedient, to wait to see whether the resolu- 
tion of the Parish Council will be confirmed, or whether it will be vetoed 
by a parish meeting — ^the clerk of the District Council applies to two 
justices to view the way. The two justices must themselves go over the 
ground together (B. v. Cambri^cshire, 1835, 4 Ad. & E. Ill ; B.y. Wallace, 
1879, 4 Q. B. D. 641). If it appears to them upon such view that the 
existing highway is unnecessary, or that the proposed new highway is 
nearer or more commodious to the public, and the owner of the land over 
which the new highway is intended to be made consents in writing to the 
diversion, then notices stating the details of the proposed alteration must 
be posted “ at the place and by the side of each end of the highway from 
whence the same is proposed to be diverted, and turned or stopped up ** 
(see B, V. Surrey, 1870, L. E. 5 Q. B. 466 ; B, v. Surrey, [1892] 1 Q. B. 867). 
A similar notice must be advertised in a local paper for four successive 
weeks, and posted on the church-door of every parish in which the high- 
way lies for four successive Sundays. The justices, then, must wait till the 
prescribed period of “ not less than two months after public notice is given ” 
of the resolution of the l^arish Council. As soon as that resolution has 
been duly confirmed, witliout any veto from a parish meeting, and the 
justices are satisfied that all necessary notices have been duly published, 
and a plan of the old and proposed new liighways has been delivered to 
them, they must make their certificate, stating their reasons, and setting 
out the due performance of all conditions precedent required by the Act of 
1835. This certilicate must be lodged with the. clerk of the peace for the 
county, and be read by him in open Court at the Quarter Sessions held next 
after four weeks from the day of its being so lodged, and then be enrolled, 
with the other documents, among the records of tlie county (5 & 6 Will. iv. 
c. 50, 8. 85). 

Any person aggrieved by the certificate may appeal to the said Quarter 
Sessions. He must give the District Council fourteen days' notice of his 
appeal, accompanied by a statement of the grounds of appeal. Upon tlie 
appeal, a jury decides whether the old highway is unnecessary, or whether 
the proposed highway is nearer or more commodious, and whether tlie 
appellant is aggrieved. If there is no appeal, or the appeal is dismissed, 
the Court must make an order that the old highway be stopped or diverted, 
and the ground for the new road purchased. And as soon as the new road 
is made and completed to the satisfaction of two justices, it at once becomes 
a public highway, and the former highway is stopjied. If the tjfoceedings 
were initiated by a private person, he must pay all the costs of the view, 
notices, etc.; if#not, the District Council pays them. The costs of any 
appeal follow Its event (s. 90). 

If several highways be so connected together that they cannot be 
separately stopped or diverted without interfering one with the other, they 
inay all be included in one order or certificate (s. 86). A certificate affect- 
ing several highways may, on appeal, be confirmed in part and quashed in 
part (jB. V. Midyley Local Board, 1864, 5 B. & S. 621 ; 33 L. J. M. C. 188). , 
A cross-road will by necessary implication cease to be a highway, if evety 
road with avhich it communicates has been lawfully stopped or diverted, so 
that no one can have access to the cross-road without committing a trespass 
{Bailey v. Jamimn, 1876, 1 C. P. D. 329). 

IrudoBure Acts. — By sec. 62 of the General Iftclosure Act, 1845 (8 & 9 ^ict. 
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c. 118), power is given to the valuer acting in the matter of any inclosure 
to set out and make public roads and ways, and to stop up, divert, or alter 
any of the roads or ways passing through the land to be inclosed, or through 
any old inclosures in the parish in which the land to be inclos^ is situate ; 
and this power is not confined to roads passing through old inclosures or 
intakes from the waste or common inclosed, but extends to roads passing 
through any old inclosures within the parish {Hornhy v. Silvester, 1888, 
20 Q. R D. 797). 

IV. Eepaib of Highways. 

At common law it is the duty of the inhabitants of each parish to 
maintain and repair all highways within it. There is no escape from this 
liability. No contract will free the parishioners from it. It may be sus- 
pended, if for any reason the burden can be shifted on to others ; but it 
revives as soon as the liability of those others ceases (i2. v. Oxfordshire, 1825, 
4 Barn. & Cress. 194). And in spite of all the changes introduced by the 
various Local Government Acts, if a " highway repairable by the inhabitants 
at large ” be out of repair, the proper course is still to indict the inhabitants 
of the parish, 

Batione tenurce, etc , — There were at common law only three cases in 
which the duty of repairing a highway could be primarily placed elsewhere — 

1. By prescription, the duty of repairing a particular road may be cast 
on some person or corporation. But there must be some consideration for* 
such a liability, e,g. some land adjacent to the way held on the tenure of 
performing such service. An unincorporated body which is incapable of 
holding land (such as the parishioners of an adjoining parish) cannot be 
Ikble to repair a highway rationc tcnurce. Such a liability is generally 
established by proof that the present or former occupier of that land has 
actually repaired that highway; but such evidence is only presumptive, 
and may be rebutted. The liability once established attaches to the land 
into whosever hands it may come. But the person liable may make an 
arrangement with the highway authority to take over the repair of the 
highway on terms (Highway Act, 1835, s. 62; Public Health Act, 1875, 
a 148). If no such arrangement be made, and a highway repairable ratiom 
tenures falls into disrepair, the District Council, after due notice given and 
request made to the person liable, may itself repair the highway and recover 
the cost from that person (L. G. Act, 1894, s. 25 (2)). Such a liability will 
cease if a highway authority under its statutory powers so alters the nature 
and course of the road as to practically destroy the former highway (iZ. v. 
Barker, 1890, 25 Q. B. D. 213 ; but see s. 93 of the Highway Act, 1835). 

2. By (ii^tom, the inhabitants of a particular township or tithing, as 
distinct from the whole parish, may be bound to repair that portion of a 
highway which lies within their own boundary (see B. v. ^cclesfield, 1818, 

1 Bam. & Aid. 348 ; 19 E. E. 335). 

3. If a highway ran over open land, and the occupier of the land sub- 
sequently enclosed the road, he is liable to repair it ra/tione claumrcc so long 
as the enclosure exists ; because, it was said, he had deprived the public of 
their right to deviate over his land, should the way become impassablet 
But now if the enclosure be made with the written consent of the*parish, 
no such liability will attach (Highway Act, 1862, s. 46). 

“ Talcing over'" a Hightoay , — Unless the liability could thus.be cast on 
others, the inhabitants of each parish prior to 1836 were bound to repall^ 
every highway in their parish, ancient or modern. The amount of money 
requisite for this purpose w* raised by a highway rate which was levied 
• • . ' . ^ 
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on all property in the parish rateable to the relief of the poor, and also on 
woods, mines, and certain sporting rights. It was thus in the power of 
any landowner by dedicating a way to the public to impose on the parish 
the burden of repairing and maintaining it, without the leave or consent of 
his fellow-parishioners, and whether the way was of any use to them or not. 
This was felt to be a hardship. Accordingly by sec. 23 of the Highway 
Act, 1835, the law was altered, and the general liability of the inhabitants 
of a parish restricted. They remained liable to repair any road, occupation- 
way, drift-way, or bridle-path which had been set out and dedicated to 
public use by a private person or corporation at any date prior to 20th 
March 1836 ; but no such liability arose in respect of any new way unless 
and until certain formalities were gone through and the way accepted (“ taken 
over,” it is called) by the parish. The steps which now are necessary 
before a way dedicated to the public becomes repairable at the expense of 
the district, are as follows : — 

1. Any person who desires to dedicate a way to the public must give 
three months’ notice of his intention to the District Council and to the 
justices of the division of the comity in petty sessions assembled. 

2. The District Council must be satisfied that the road is properly made 
and that it is useful and not unnecessary. 

3. The justices must inspect the road, and satisfy themselves that it is 
properly made and of the proper width (30 feet), and give a certificate to 
that efieet. 

4. Their certificate must be em’olled at the next Quarter Sessions, subject 
to a possible appeal. 

5. The public must use the road for twelve months, and during that 
time the dedicator must himself repair it. 

Then at the end of the twelve months it becomes a highway repairable 
by the District Council 

A District Council may also agree with a landowner who is proposing to 
make a road in their district and to dedicate it to the public, that it shall 
on completion become a highway repairable by the District Council ; and it 
will then become such a highway without the intervention of any justices 
(Public Health Act, 1875, s. 146). 

If a road be dedicated to the public after 20th March 1836, and is not 
“ taken over ” in either of these ways, it remains a public highway, but no 
one is bound to repair it. No such duty rests on the dedicator, or on the 
owner of the soil The inhabitants of the parish have no duty and no right 
to repair it ; if they do so against the will of the owner of the soil, they 
commit a trespass {Eyre v. New Forest HigJmoay Boards 1892, 56 J. P. 517). 
But an urban sanitary authority may take over a private street^which has 
been properly sewered, levelled, paved, flagged, metalled, channelled, and 
made good to flie satisfaction of its surveyor, under secs. 150, 152 of the 
Public Healtl?Act, 1875, or sec. 41 of the Public Health Act, 1890, where 
adopted, or sec. 19 of the Private Street Works Act, 1892, where adopted. 

Unnecessary Highways , — But the Act of 1835 was not retrospective. 
It did not relieve the inhabitants of a parish from the necessity of repairing 
any existing highway. They were left still liable to repair all highways which 
were rfipairable by the inhabitants at large on 20th March 1836. But this 
liability has since been narrowed. For if an ancient highway has now 
become unnecessary for public use, proceedings can be taken — with the 
consent in a rural district of the Parish Council — to have it declared to be 
no longer repairable by the parish or at the public expense (Highway Act, 
1864, 8. 21 ; H. & L. (Amendment) Act, 1878, V 24; L. G. Act, 1894, % IS). 



192 


HIGHWAYS 


But these Acts provide means for reviving the liability of the inhabitants of 
the parish should the highway again be needed for public use. 

District Councils, — The District Councils created by the L. G. Act of 
1894 are now, speaking generally, the highway authorities in all parts of 
England and Wales ; and to them the powers, duties, and liabilities of the 
former surveyor of highways and of the former Highway Boards have been 
transferred (s. 25 ; and see ante, p. 183). Hence now primd facie the duty 
of repairing every highway which is repairable at all at public expense 
lies on the District Council. There are two exceptions : — 

(i.) By sec. 13 (2) of the L. G. Act, 1894, a Yaxish Council may under- 
take the repair of any public footpath in the parish, not being by the side 
of a public road; but this will not relieve the District Council from its 
liability to repair such footpath should the Parish Council fail to perform 
the duty which it has undertaken. 

(ii.) The County Council is primarily liable to repair every “ main road ” 
in its county ; though in some cases an Urban District Council may volun- 
tarily undertake the duty (see post, p. 194). 

Non-repair, — For a mere omission to repair the road, the highway 
authority, apparently, is not liable, even though special damage has been 
directly caused thereby to the plaintiff {Young v. Davis, 1863, 2 H. & C. 
197 ; Cowley v. Newmarhet Local Board, [1892] App. Cas. 345 ; Thompson v. 
Mayor, etc,, of Brighton, [1894] 1 Q. B. 332; Municipal Ccnincil of Sydney v. 
Bourke, [1895] App. Cas. 433). The proper remedy for such neglect is a 
complaint to the Local Government Board under sec. 299 of the Public 
Health Act, 1875 {Robinson v. Workington Corporation, [1897] 1 Q. B. 619 ; 
Peebles v. Osbaldtwistle Urban District Council, ibid, 625). But if the 
County Council is satisfied that a District Council has neglected its duty to 
repair and maintain a highway in its district, it may make an order requir- 
ing the District Council to perform this duty within a certain period, and 
if the work is not then done the County Council may appoint some person 
to do it, and recover the cost from the defaulting District Council. If the 
District Council dispute their liability to repair, the County Council may 
prefer a bill of indictment against them at the next practicable assizes for 
the county with a view to having the question of liability to repair decided 
by a jury, the costs of the trial to be borne as the Court may direct (41 & 
42 Viet. c. 77, s. 10). 

Where a highway repairable rations tenuroc appears on the report of a 
competent surveyor not to be in proper repair, and the person liable to 
repair it fails on request to do so, the District Council may do the 
repairs and recover the expenses from him, under the L. G. Act, 1894, 
s. 25(2). ^ 

SpecM Powers of a District Council, — A District Council is invested 
with wide power to enable it to repair highways at small e:!^ense. It may 
take road material from any common, waste land, river, or brook in a parish . 
without making any payment (Highway Act, 1835, s. 51). It may gather 
stones off any man’s land after one month’s notice, paying compensation 
for any damage done by the carts, but nothing for the stones (s. 53). It 
may open gravel-pits and quarries to obtain road materials, paying both for 
the material and the damage done in hauling (s. 54). Such gravel-pfts and 
quarries must be properly fenced, while open, and filled up or sloped down 
when they are no longer needed (s. 55). It can order the owner or occupier 
of any adjoining land to grub up and remove any tree, bush, or shrub 
planted on any highway witliin fifteen feet of the centre. It may order its 
surveyor to prune or lop any^trees or hedges which overshadow the high- 
• • 
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way too uiiich, and exclude the sun and air (ss. 65, 66) ; to make, scour, 
cleanse, and keep open all ditches, gutters, drains, and watercoiu’ses in and 
tlirough any land adjoining a highway (s. 67) ; and to remove any timber, 
hay, soil, or rubbish left on a highway so as to be a nuisance (s. 73 ; Denny 
V. Thwaites, 1876, 2 Ex. D. 21 ; and see ss. 24, 25, 26). An Urban District 
Council may also by agreement undertake the maintenance, repair, cleansing, 
and watering of any street or road for which they would not otherwise be 
liable (Public Health Act, 1875, s. 148). As to level crossings, see Railways. 

Widening Highways. — An Urban District Council may purchase any 
premises for the purpose of widening, opening, enlarging, or improving any 
street, or (with the sanction of the Local Government Board) for the 
purpose of making any new street (Public Health Act, 1875, s. 154). A 
Rural District Council may, under sec. 47 of the Highway Act, 1864, widen 
or improve a highway under their control on their own initiative, and may 
for the purpose acquire the necessary land by agreement. They may also, 
with the sanction of the Court of Quarter Sessions, borrow money to meet 
the expense of widening or improving such highway. A County Council 
has power, if it thinks fit, to contribute towards the cost of the improve- 
ment of any highway, although not a main road (L. G. Act, 1888, 
s. 11 (10)). Any District Council may enter into an agreement with the 
County Council for the construction, reconstruction, alteration, or im- 
provement of any highway (Highway Act, 1891, s. 3). In certain cases 
the justices in petty sessions may order narrow highways to be widened 
(Highway Act, 1835, s. 82) ; but a bridle-path cannot be enlarged into a 
carriage-way under this section. When a road is widened or diverted, the 
parish must, by sec. 93 of the Highway Act, 1835, repair the whole of the 
widened road or all the new higliway, as the case may be, but the justices 
must, by order, fix the amount to be paid by the persons or corporations, if 
any, previously liable to repair the old highway. 

V. Main Roads. 

Turnjnke Roads. — Highroads (by which is meant public carriage-ways or 
cartways) are of two kinds — main roads and ordinary highroads. Main 
roads are the great arteries along which the main traffic of the country 
flows; they were formerly known as the “king’s highways.” The 
distinction between such main roads and by-roads which only serve a 
small area, was recognised from the earliest times; but it only became 
important when the various Turnpike Acts of the last century began 
to be passed. Under these Turnpike Acts the control of the roads to 
which th§y applied was vested in trustees, who were empowered to defray 
their expenses by collecting tolls. In theory nothing could be fqjrer than 
this system of direct taxation. Everyone who used the road contributed 
towards the exjX^nse of maintaining it, and contributed an amount which 
was in exact proportion to the use which he made of the road. But in 
practice this system of collecting tolls was found to be costly ; and it was 
certainly annoying to the public. Hence no new turnpike trusts were 
created, and all the old ones are now at an end : the last toll has been 
collected, and the Turnpike Acts have all expired. 

Main Roads. — Before 1878, when a road ceased to be a turnpike road, it 
became once more an ordinary highroad. But by an Act of that year, known 
as the Highways and Locomotives (Amendment) Act (41 & 42 Viet, a 77 , 

: 8. 13), it was provided that all roads dis-turnpiked after 1870 should be 
|;deeined to be main roads. The Act further provided that the counly 
i authority (is. at that date, the justices in Quarter ' Sessions ; now the 
VOL. VI. f • 13 * 
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County Council) may declare any important highway (e.y. one which is 
the medium of communication between great towns, or which leads 
to a railway station) to be a main road (s. 15). On the other hand, 
such authority may apply to the Local Government Board for an order 
declaring that a main road or any part of a main road shall cease to be 
such, and become an ordinary highway (s. 16). But no such order can be 
made with respect to a main road within a municipal borough without the 
assent of the Borough Council being first obtained (54 & 55 Viet. c. 63, s. 4). 
Hence no exact definition of a “ main road ” can be laid down : one can 
only say that moat main roads were formerly turnpike roads, though many , 
former turnpike roads are not now main roads. 

A main road was formerly repaired by the highway authority of each 
district ; but one-half the cost of such repairs was repaid by the justices of 
the county, provided the road was repaired and maintained to the satis- 
faction of the county surveyor. Now, however, by sec. 11 of the L. G. 
Act, 1888, every road in a cdunty which is for the time being a main road, 
and every bridge carrying such road, if repairable by the highway authority, 
is to be wholly maintained and repaired by the County Council, except such 
as an Urban District Council may elect to retain under their own control. 
Before any such road is taken over by the County Council it must be placed 
in proper repair by the highway authority to the satisfaction of the county 
surveyor. An Urban District Council may retain under its own control 
any main road in its district ; and then the duty of repairing, maintaining, 
and improving such main road and the paved footways, if any, at its sides 
rests on that Urban District Council; but the County Council makes an 
annual payment towards the cost of repairing such road and pavements 
{Buralem v. County Council of Staffordshire^ [1896] 1 Q. B. 24; County 
Council of Derby v. Matloch-Bathy [1896] App. Cas. 315). And the County 
Council may also require any District Council to make a contract with it 
for the repair of any main road within its district. Should the District 
Council fail to carry out its contract, the County Council may give them 
notice to put the road into proper repair, and if this notice be not complied 
with within a reasonable time, may do the work itself, and charge the 
District Council with the cost (L. G. Act, 1888, s. 11). 

VI. Bkidges. 

At common law the inhabitants of a county at large were primarily 
liable to repair all public bridges in the county. This duty was part of the 
triwdu Tweessitas, But by usage, prescription, or ancient tenure, the duty 
of repairing a particular bridge may be cast upon a hundred, parish, town- 
ship, or individual. And if a wholly unnecessary and superfiuous bridge 
was erected by a private individual, the county was not bound to repair it, 
even though the public used it {B, v. Southampton^ 1852, 18 Q. B. 841). 
All other bridges were called ‘"county bridges,” and thfe obligation of 
repairing them, which was laid by the common law upon the county, has 
since been repeatedly confirmed by statute ; see especially the Statutes of 
Bridges (22 Hen. viii. c. 5, and 1 Anne, c. 12) and the County Bridges Act 
of 1803, formerly known as Lord Ellenborough^s Act (43 Geo. iii. c. 69). 
The last Act imposed one important restriction in the case of aU bridges 
erected after 24th June 1803 ; the county was not to be liable for the repair 
of any such bridge, unless it was built in a substantial manney under the 
direction or to the satisfaction of the county surveyor (s. 6 ; if. v. D&von, 
1833, 5 Bam. & Adol. 383 ; and see B. v. Inhabitants of Sovihampton^ 1886>. 
17 Q. B. D, 424; 1887, tlO Q. B. D. 690). Another limitation 
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introduced by the H^hway Act of 1835, which came into operation on 
20th March 1836. Till that date the county was liable, under 22 Hen. vili. 
c. 5, s. 7, to repair not only the bridge, but also the approaches to it for a 
distance of 300 feet on either side. And this liability (jontinues in the 
case of every bridge which was built before that date. But as regards all 
bridges built since 20th March 1836, the burden of maintaining the 
approaches and the roadway supported by the bridge is thrown by sec. 22 
of the Act of 1835 on the highway authority, and not on the county. 

And now under the L. G. Act of 1888, all county bridges are to be 
repaired by the County Coimcil ; and all business formerly done by Quarter 
Sessions in respect of bridges and roads repairable with l)ridges, and all 
powers vested in the justices of a county by the Highways and Locomotives 
(Amendment) Act, 1878 (41 & 42 Viet. c. 77), are transferred to the County 
Council (L. G. Act, 1888, ss. 3 and 11). Any bridge which is not a county 
bridge must still be repaired as it was before the Act. The duty of repair- 
ing a bridge extends to tlie repair of all the artificial parts of the structure, 
anil includes rebuilding, if necessary ; as in tlie case of the bridge built by 
Queen Anne at Datchet (K v. Inhaintants of BnckSy 1810, 12 East, 192 ; 
11 K. E. 347). 

Any County Council may from time to time make and carry into eflect 
agreements with any liighway authority or the Council of any adjoining 
county ill relation to the construction, reconstruction, alteration or improve- 
ment, or the freeing from tolls, of any bridge (including the approaches 
thereto), wholly or partly situate within the jurisdiction of any one or more 
of such bodies (54 & 55 Viet. c. 63), s. 3). A County Council may also 
purchase or take over, on terms agreed on, existing bridges not at present 
county bridges, and erect new bridges, and maintain, repair, and improve 
any bridges so purchased, taken over, or erected (L. G. Act, 1888, s. 6). All 
costs of repairing and maintaining county bridges are charged to the general 
county account (s. 11). 

As to offences relating to bridges, see Bridges, vol. ii. p. 247. 

VII. FOOTrATITS AND OTHER EIGHTS OF WAY. 

Obstruction , — The L. G. Act of 1894 makes it the duty of every 
District Council, whether they are the highway authority or not, to 
protect all public rights of way, whether footpaths, bridle-ways, or roads, 
and to ])revent, as far as possible, the stopping or obstruction of any such 
right of way, whether within their district or in an adjoining district in 
the county, whenever such stoppage or obstruction is in its opinion 
prejudicial to the interests of its district (s. 26 (1)). By subsec. (3) of the 
same section it may institute or defend any legal proceedings and generally 
take such steps as it deems exi)edient for the purpose of cdJrying the 
section into effect. And this section applies equally to cases in which 
footways an(t bridle-paths have been unlawfully obstructed or stopped 
either before or after the passing of the Act. Hence where there is clear 
evidence that the public have in past times enjoyed such rights, the District 
Council will be entitled to take proceedings to enforce them. There is no 
limit of time within which public rights must be enforced. Still, where an 
obstrustion has been acquiesced in for a considerable time, there may be 
great diflBculty in obtaining the evidence necessary to establish rights wl^ch 
have not been exercised for so long. 

Though this duty is laid on the District Council, which succeeds to the 
office of surveyor of highways, still it was felt that in many instances the 
Parish Council might be more vigilant ancUmore anxious to detect any 
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obstruction of a public right of way. The District Council governs a much 
larger area, and its members might not have the same personal interest or 
the same intimate knowledge of the locality as the members of the smaller 
body. Hence power is given to the Parish Council (or if there be no Parish 
Council to the Parish Meeting, s. 19 (8)) to “ sound the alarm.” If such 
Parish Council or Meeting is satisfied that any right of way within the dis- 
trict in which their parish is comprised or in any adjoining district in the 
same county has been unlawfully stopped or obstructed, it is empowered 
by Bubsec. (4) of sec. 26 to make a representation to that effect to the 
District Council ; and thereupon it becomes the duty of the District Council, 
unless satisfied that the statements made in such representation are 
incorrect, to take proper proceedings accordingly. If the District Council 
refuse or fail to take proceedings in consequence of such representation, the 
Parish Council may petition the County Council for the county in which the 
way is situate. The County Council may then, if it thinks fit, take such 
proceedings as the District Council might have taken in respect to the 
stoppage or obstruction of the right of way, at the expense of the District 
Council (s. 26, subs. (4)) ; but the Legislature did not intend by giving this 
power to the Parish Council or Meeting in any way to diminish the general 
duty of the District Council or to restrict its powers to cases in which a 
representation is made to it by a Parish Council or Meeting under this 
section. The District Council should take action on information received 
from any reliable source. 

Should the District Council decide to take action, there appear to be 
three courses open to it — 

(1) To direct their surveyor to remove the obstruction ; 

(2) To indict the person who has caused the obstruction for a mis- 
demeanour; or 

(3) To proceed by way of action in the name of the Attorney-General, 
for which his “ fiat ” must be obtained in the usual way. 

The remedy by indictment will generally be found the quickest and 
cheapest; as the case can then be tried either at the next assizes or 
Quarter Sessions in the county, so that the witnesses will not have far 
to travel. If, however, the 'case be one of considerable intricacy, it may be 
preferable to apply for the “ fiat” of the Attorn ey-General. It is only where 
the public right appears to be quite clear that the District Council should 
direct their surveyor to remove the obstruction, leaving it to the person 
who has placed it there to bring an action of trespass if he wishes to 
question the right of the public. In such a case due notice should first 
be given to the parties concerned to remove the obstruction them- 
selves. ^ 

The owner of the land over which a public footpath lies has the right to 
maintain existing stiles or swing gates across it, provided they are of a 
reasonable kind, and are such that the public are not debarred from that 
use of the footway to which they are entitled. But it will be the duty of 
the District Council to see that the use by the public of a footpath is not 
hindered by the erection of any stiles or gates which are substantially less 
convenient than those which have existed in the past. If it is, such stiles 
and gates are obstructions. « 

Legal Diversion or Stoppage of Footpaths.— The L. G. Act, 1894, s. 13, 
subs. (1), makes the prior consent of both the Parish Council j(or of the 
Parish Meeting, where there is no Parish Council) and the District 
Council necessary before justices in Quarter Sessions can give their sanction 
to any proposed diversion ot stoppage of a footpath or bridle-way. The 
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only ground on which such a way can be wholly stopped without the sub- 
stitution of another way is that it is unnecessary, and the question whether 
it is or is not unnecessary will therefore at once arise for the consideration 
of both the parish and the district authorities. Where it is proposed to 
divert a footpath, the question for consideration will be whether the 
proposed footpath is or is not nearer or more commodious for the public 
than the existing one (Highway Act, 1835, ss. 84-92). 

If the consent of the Parish Council be asked first, and be given, the Dis- 
trict Council may still refuse their consent. But as the District Council is 
now almost invariably the highway authority, its consent will probably be 
obtained first, and in that case it will communicate its views to the Parish 
Council or Parish Meeting in whose parish the footway is situate. 

In a parish which has a Parish Council, the Parisli Council must give 
“public notice” of any resolution passed by them giving consent to the 
stoppage or diversion of a footpath ; and the resolution will not operate 
until it is confirmed by the Parish Council at a meeting held not less than 
two months after such i>ublic notice is given. If in the meantime a parish 
meeting is held, and a resolution carried that the consent ought not to be given, 
the resolution cannot be confirmed, and the whole proceeding is at an end 
(L. G. Act, 1894, 8. 13 (1)). A parish meeting may be summoned by the 
chairman of the Parish Council or by any two parish councillors, or by the 
chairman of the parish meeting, or by any six parochial electors (s. 45 (3)). 
A poll must be taken on the question, if it is demanded by one parochial 
elector present at the meeting (Sched. 1. r. 7). The question for the electors 
at the poll will be whether the assent of the i)arish should be given to the 
stopping or diversion of the footpath. 

In a parish where there is no Parish Council, the resolution of the Parish 
Meeting in favour of the stopping or diversion of a footpath must be con- 
firmed at a subse(j[uent meeting of the parish not less than two months after 
public notice has been given of the resolution passed at the first meeting 
(s. 19 (8)). 

A Parish Council may, subject to the provisions of tlie Act with respect 
to limitations on expenditure, acquire by agreement any right of way, 
whether within their parish or an adjoining parish, the acquisition of which 
is beneficial to the inhabitants of any part of the parish (s. 8 (1) (g)), A 
Parish Council may also, subject to the like limitations on expenditure, 
undertake the repair and maintenance of all or any of the jmblie footpaths 
within their ])arish, not being footpaths at the side of a public road 
(s. 13 (2)). 


VIII. Eoadside Wastes. ^ 

In most coi^try roads there is a strip of grass-land left between the road 
and the fencewon either side. The presumption is that this strip belongs to 
the owner of the adjoining enclosed land, whether freeholder or copyholder 
(Steel V. Prickett and Others, 1819, 2 Stark. 463 ; 20 R. R. 717). But this 
presumption may be rebutted by evidence of acts of ownership over the 
land. And if the strip joins two portions of a common or is obviously part 
of a coinmon, then the presumption is that it also is part of the waste of the 
manor, and as such the property of the lord, subject to the manorial rights of 
the commoners (Grove v. West, 1816, 7 Taun. 39). In some few cases 
these opeil strips belong to the District Council (e.g. where the road has been 
laid out under an enclosure aw8^d,or under some private Act of Parliament). 
But to whomsoever the soil may belong, such strips are part of the highway 
and are subject to the right of the public t<t pass and repass along^them 
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{Fowhr V. SavderSy 1618, Cro. (2) 446; Pullin v. Deffcl, 1891, 64 L T. 
134). 

Such roadside strips, however wide, cannot lawfully be enclosed by the 
owner of the adjoining land or by the lord of the manor or by any other 
person. The adjoining owner has no right to straighten the line of his 
fences by taking in any portion of such a strip. It is sometimes supposed 
that the right of the public extends only over 30 feet in the middle of the 
highway, and that the adjoining owner has a right to enclose up to 15 feet 
from the centre of the road. But this is not the law. The public, unless 
the contrary be proved, has a right to use the whole space between the 
opposite fences; and, moreover, the District Council has no power to 
authorise the enclosure of any portion of such roadside waste. The fact 
that trees or shrubs have been allowed to grow up on these roadside strips, 
so as to interfere with their use by the pulblic, does not necessarily destroy 
such right or justify their enclosure {Trirner v. Bing wood Highway Board, 
1870, L. R 9 Eq. 418). 

It is the duty of every District Council to protect such roadside wastes, 
and to prevent any unlawful encroachment or obstruction thereon 
(L. G. Act, 1894, s. 26 (1)). It may, for the purpose of performing this 
duty, institute or defend any legal j)roceedings, and generally take such 
steps as it deems expedient {ibid, (3)). Sliould the District Council neglect 
their duty in this matter, the Parish Council — or if there be no Parish Council, 
the Parish Meeting (s. 19 (8)) — may make a representation on the subject to 
the District Council, and if this proves unavailing, the Parish Council (or 
Meeting) may appeal to the County Council. The County Council may then, 
if it thinks fit, take action in the matter as though it were the District Council 
(s. 26 (4)). But it must not be supposed that the powers of the District 
Council are limited to cases in whkdi a representation is made by a Parish 
Council or Meeting under sec. 26. The duty of the District Council is a 
general one : it should at once take into consideration any information which 
it may have received that encroachments have been made on a roadside 
waste, from whatever source that information may come. Note also that 
the powers of the District Council are not limited to future encroachments 
or enclosures of roadside wastes. There is no limit of time imposed on the 
assertion of the right of the public to the use of roadside wastes. The Dis- 
trict Council should therefore consider all encroachments which haye been 
inade within recent times ; though there will obviously be more difficulty 
in establishing the right of the public when an encroachment has been 
acquiesced in for a long period. 

The legal remedies in the hands of the District Council, where encroach- 
ments on fbadside wastes have been made, are the same as in the case of 
stoppage of footpaths {a7ite, p. 196). Where there is no doubt as to the 
public right, it will, as a general rule, be advisable to assert the right of the 
public by removing the obstruction, after due notice to the person who has 
made the encroachment, leaving it to him to assert his right if he seriously 
thinks he has one, by an action of trespass. 

As regards main roads, the L G. Act, 1888 (s. 11 (1)), confers on 
County Councils the necessary powers for preventing and removing 
obstructions, and for asserting the right of the public to the use and enjoy- 
ment of roadside wastes (see Hairis v. Northamptonshire County Council, 
1897, 61 J. P. 599). The District Council should therefore, in the case of 
a main road, call the attention of the County Council to any such obstruc- 
tion or interference with thg public rights in respect of roadside wiastes 
within their ^trict. • 
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IX. Nuisances to Highways. 

Action for Damcyes, — ^The person who dedicates a highway is not liable, 
as we have seen, if an injury is caused to anyone using the highway by an 
obstruction or excavation in or near the highway which existed at the 
time of dedication {Fisher v. Prowse, 1862, 2 B. & S. 770). But he cannot 
subsequently do anything which will render the way less commodious to 
the public. If he or anyone else subsequently makes and leaves unfenced 
an excavation so near a highway that the passersrby may without negligence 
stray into it, such an excavation is a public nuisance, and anyone who does 
fall into it will have a good cause of action against him {Barms v. Ward^ 
1850, 9 C. B. 392). If a house adjoining a highway be allowed to become 
ruinous and likely to fall, it is a nuisance to the highway {R. v. Watts^ 
1704, 1 Salk. 357). A low wall with spikes on it immediately abutting 
upon a public highway may be such a nuisance {Fenna v. Glare & Co., [1895] 
1 Q. B. 199). So, too, it is the duty of anyone who diverts a liighway under 
statutory powers to take proper precautions, by fencing or otherwise, to 
protect passengers from injury through their inadvertently continuing to 
use the former track {Hurst v. Taylor, 1885, 14 Q. B. D. 918). 

Again, anyone who uses «any part of a highway in an unusual and 
unreasonable manner, and thereby causes special damage to another, is liable 
to an action at the suit of that other. Tims, a man who left a steam plough 
or a roller or a heap of refuse on a strip of grass which was part of a high- 
way, and thereby frightened the plaintiffs horse and caused him injury, 
was held liable in damages {Harris v. Mdbhs, 1878, 3 Ex. D. 268; Wilkins 
V. Day, 1883, 12 Q. B. I). 110; Brotvn v. Eastern and Midlands Rwy. Co., 
1889, 22 Q. B. D. 391). So was a man who repeatedly caused large crowds 
to assemble on a portion of a highway, and thus obstructed tlie access to 
adjoining premises {Barlcr v. Pcnlcy, [1893] 2 Ch. 447). So where a tram- 
way company sprinkled salt on the snow {Ogston v. Aberdeen District Tram^ 
ways Go., [1897] App. Cas. 111). And if a water company under its 
statutory powers places in a highway an apparatus, which remains under 
its control, it is liable for injuries caused by neglect to keep it in repair 
{Chapman v. Fylde Go., [1894] 2 Q. B. 599). 

A private individual has a right of his own authority to abate a nuisance 
in a public highway, provided it does him a special injury ; but he must 
only abate it as far as is necessary to erialile him to exercise his right of 
passing along the highway {Dimes v. Petlcy, 1850, 15 Q. B. 276 ; 19 L. J. 
Q. B. 440 ; Arnold v. Holbrook, 1873, L. K. 8 Q. B. 96 ; Denny v. Thwaites, 
1876, 2 Ex. D. 21). And see Nuisance. 

A highway authority cannot be made liable in damages for a mere non- 
feasance or omission to perform its duty. Thus it is the duty of the 
sanitary authorjfiy in London to keep the streets properly swept and 
cleansed (54 4 55 Viet. c. 76, s. 29); this involves the removal of snow; 
yet if the authority omit to sweep away the snow, a sii^ri who sufTers 
special damage in consequence has no right of action {Saunders , 
v. Holborn District Board of Works, [1895] 1 Q. B. 64). So, as we have 
seen {ante, p. 192), no action lies against a highway authority for. merely 
neglectjpg to repair the way. But if the surveyor or . other officer of a 
District or Borough Council has in the execution of his duties done any 
wrongful act, or committed any default other than passive neglect, the 
Council is liable in damages, e.g. if he uses steam rollers of such a weight as 
to break the water or gas mains lawfully laid under the road. But the 
action must be brought within three months after the act complained of, 
under sec. 109 of the Highway Act, 1835, ancf not within six months lyider 
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sec, 264 of the Public Health Act, 1875 {Burton v. Corporation of Salford, 
1883, 11 Q. B. D. 286 ; Graham v. Maycyr, etc., of Neivcastle-upon-Tyne, [1893] 
1 Q. B. 643). 

Extraordinary Traffic. — It sometimes happens that a particular person 
uses the highway in an extraordinary manner or to an unusual degree ; and 
though such uses may be not unlawful, nor a nuisance, still it may put an 
unfair strain on the metalling of the road and cause an undue amount of 
damage. It was felt that such a person ought to make a special contribu- 
tion to the funds of the highway authority. Accordingly, by sec. 23 of the 
Highways and Locomotives (Amendment) Act, 1878, whenever damage has 
been caused to a highway “ by excessive weight passing along the same, or 
extraordinary traflBc thereon,” the expense of repairing it can be recovered 
from the person who created the traffic. The phrase “ extraordinary traffic” 
is discussed and explained in Hill v. Thomas, [1893] 2 Q. B. 333, and 
Etherley Orange Coal Co. v. Auckland D. H. B., [1894] 1 Q. B. 37). The 
meaning of the phrase “ excessive weight ” is defined by Lord Esher, M. R, in 
Kent County Council v. Vidler, [1895] 1 Q. B. at p. 452 ; and see Wirral Local 
Board v. Newell, ibid. 827 ; Kent County Council v. Lord Gerard, [1897] 
App. Cas. 633 ; and Tkaction Engine. 

X. Highavay Offences. 

Misdemeanours . — It is a misdemeanour at common law, punishable on 
indictment or information with fine and imprisonment, for any man to 
obstruct a highway ; for this is an injury to the community at large ; it is, 
in fact, a common nuisance. Cutting a trench, or digging a ditch across a 
highway, ploughing it up, or erecting any fence or building, or placing any 
timber, stones, or other obstacle on any part of it, is an illegal obstruction to 
the passage of the public along the way. Everyone, in short, commits a 
common nuisance who does anything which renders the highway less com- 
modious to the public than it would otherwise be ; or who prevents them 
from having access to any part of it by an excessive and unreasonable, 
though temporary, use of it ; or who so deals with the land in the imme- 
diate neighbourhood of the highway as to prevent the public from using and 
enjoying it securely. Thus it is a misdemeanour to saw timber or carry on 
any other trade in the street (if. v. Jones, 1812, 3 Camp. 230) ; to allow 
waggons to stand before a warehouse for an unreasonable time, as to occupy 
a great part of the street for several hours by day and night {B. v. Bussell, 
1805, 6 East, 427 ; 8 R R 506) ; to keep up a hoarding in front of a house 
in a street for the purpose of repairs for an unreasonable time (3 Camp, at 
p. 231) ; to dig up the roadway without statutory authority in order to lay 
down gas^ipes {B. v. Stoke Fenton Gas Co., 1860, 29 L. J. M. C. 148); to 
excavate an area close to a footpath and leave it unfenced {Barnes v. Ward, 
1850, 9 C. B. 392) ; and to blast stone in a quarry so as throw stones 
upon the houses and road(R v. Mutters, 1864, L. & C. 489; 34 L. J. M. C. 
22; 10 Cox C. C. 6). And if a tramway be laid down on a highroad in 
such a manner as to obstruct the use of the road by common carriages, it is 
a public nuisance, although it may be a great convenience to many who go 
that way {B. v. Train, 1862, 2 B. & S. 640 ; 31 L. J. M. C. 169). 

It is equally a misdemeanour to wilfully divert or obstruct the cdurse of 
any navigable river so as appreciably to ^minish its convenience for pur- 
poses of navigation, even though the alteration may, upon the whole, be for 
the convenience of the public {B. v. Bandall, 1842, Car. & M. 496 ; B. v. 
Bussell, 1854, 3 El. & Bl. 942 ; 23 L. J. M. C. 173). It will be otherwise if 
the obstruction be caused by vessel which was sunk through an unavoidable 
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accident (JS. v. JFatis, 1798, 2 £sp. 675). But even in that case it is the 
duty of the owner, so long as he retains possession and control of it, to 
buoy his vessel or otherwise provide against other vessels striking on it 
{WhUe V. CV^, 1854, 10 Ex. Kep. 318). 

It is a misdemeanour for any individual who is bound by law to repair 
a highway or bridge, to leave it unrepaired. Thus an indictment lies against 
anyone who is bound to repair a road ratione tenurm, if he neglects his 
duty in this respect (.B. v. Barker^ 1890, 25 Q. B, D. 213). In former days 
the question of liability ratione tcnuroe was generally raised and decided on 
an indictment ; now it is more frequently settled by a proceeding under sec. 
25 (2) of the L. G. Act, 1894. An indictment still lies against the inhabitants 
of a parish, if any highway in the parish which is repairable by the District or 
County Council be out of repair. But an indictment for non-repair of a high- 
way will not lie against a Parish Council (i2. v. Shipley Parish Coumil, 1897, 61 
J. P. 488 ; 13 T. L. R 486). It did not lie formerly against a surveyor of 
liighways (Young v. Davis, 1863, 2 H. & C. 197), therefore it did not lii* 
against a Highway Board to which the duties and liabilities of such a surveyor 
were transferred (B.\. Mayor ofPoole,lSS7, 19 Q. B. D.at p. 608; Loughborough 
Highway Board v. Curzon, 1886, 16 Q. B. D. at p. 570). But under sec. 10 
of the Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Viet, 
c. 77), an indictment apparently will lie against a District Council for non- 
repair of a highway (ii. v. Mayor, etc,, of Wakefield, 1888, 20 Q. B. 1). 810). 

The above misdemeanours are triable either at the assizes or at Quarter 
Sessions. The defendant is a competent witness, and may be compelled to 
give evidence for the 2 )rosecution (40 & 41 Viet. c. 14, s. 1). It will bo a 
defence to an indictment . against parishioners if they can show that a 
jiarticular landowner is bound to repair that particular highway or j>ortion 
of a highway, ratione tenurm or raiione claimirm, or that by custom a 
jiarticular hundred or townshif) in the imrisli is bound to repair it (ante, 
p. 190). But such a defence must be specially pleaded. 

As to offences against bridges, see vol. ii. p, 247. 

Offences Triable Summarily , — There are also many highway offences 
triable summarily before justices : — 

Any person who works a steam engine or other machinery, or sinks a 
shaft, within 25 yards of the centre of a carriage-way, or erects a windmill 
within 50 yards of it, will be liable to be fined £5, unless sufficient screens 
are erected to prevent horses being frightened (Highway Act, 1835, s. 70). 

So it is an offence, under sec. 72 of the Highway Act, 1835, for which 
every jierson offending may be fined 40s., over and above the damages which 
he occasions — 

To wilfully ride upon any footpath or causeway by the side qf any road 
made or set apart for the use or accommodation of foot jjassengers ; 

To wilful^ lead or drive any horse, ass, sheep, mule, swine, or cattle, or 
carriage of any description, or any truck or sledge, upon any such footpath 
or causeway ; 

To tether any horse, ass, mule, swine, or cattle on any highway, so as to 
suffer or permit the tethered animal to be thereon (see the Highway Act, 
1864 (27 & 28 Viet. c. 101), s. 25); 

Tc> cause any injury or damage to be done to any highway, or to the 
hedges, posts, rails, wadis, or fences of any highway ; 

To wilfully obstruct the passage of any footway ; 

To wilfully destroy or injure the surface of any highway ; 

To wilfully or wantonly pull up, cut down, remove, or damage the posts, 
blocks, or stones fixed by the surveyor of the highway authority (see 24); 
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To dig or cut down the banks which are the securities and defence of 
any highway ; 

To break, damage, or throw down the stones, bricks, or wood fixed upon 
the parapets or battlements of bridges, or otherwise injure or deface the 
same; 

To pull down, destroy, obliterate, or deface any milestone or post, 
graduated or direction post or stone, erected upon any highway ; 

To play at football or any other game on any part of a highway, to the 
annoyance of any passenger' or passengers (see Pappin v. Maynard^ 1863, 
9LT. 327; 27 J. P.745); 

For any hawker, higgler, gypsy, or other person travelling, to pitch any 
tent, booth, stall, or stand, or to encamp upon any part of any highway ; 

To make or assist in making any lire, or wantonly fire off any gun or 
pistol, or set fire to or wantonly let off or throw any squib, rocket, serpent, 
or other firework whatsoever within 50 feet of the centre bf any carriage-way 
or cartway ; 

To bait, or run for the purpose of baiting, any bull upon or near any 
highway; 

To lay any timber, stone, hay, straw, dung, manure, lime, soil, ashes, 
rubbish, or other matter or thing whatsoever upon any highway, to the 
injury, interruption, or personal danger of any person travelling thereon ; 

To suffer any filth, dirt, lime, or other offensive matter or thing whatso- 
ever to run or flow into or upon any highway from any house, building, 
erection, lands, or premises adjacent thereto ; 

To in any way wilfully obstruct the free passage of any such highway 
(see (Mly v. Smith, 1883, 12 Q. B. D. 121). 

The owner of any cart or waggon will be liable to a fine not exceed- 
ing 40s. if it has not his name and address painted on the offside in 
white letters not less than an inch high on a black background or in black 
letters on a white ground (s. 76). 

Any person riding without reins or leaving a vehicle on the road, or 
keeping his wrong side and obstructing the free passage of others, or riding 
or driving furiously so as to endanger the life or limb of any passenger, is 
liable to a penalty (s. 78), A person riding a bicycle on a highway at such 
a, pace as to be dangerous to passers-by may be convicted of furiously 
driving under this section {Taylor v. Goodwin, 1879, 4 Q. B. 1). 228). 

The owner of any horse, mare, gelding, bull, ox,cow,heifer, steer, calf, mule, 
ass, sheep, lamb, goat, kid, or swine found straying or lying about a highway, 
or the sides (except such parts of it as pass over common waste or unenclosed 
ground), is liable to a penalty not exceeding 5 b. for every animal, up 
to 30s., recoverable summarily with the expenses of removal (Highway 
Act, 1864, s. 25 ; and see Golding v. Stocking, 1869, L. E. 4 (J. B. 516, and 
BothamUy v. Daviby, 1871, 24 L. T. 656). • 

Any person who encroaches by making or causing to be made any 
building, or pit, or hedge, ditch, or other fence, or by placing any dung, 
compost, or other materials for dressing land, or any rubbish on the side or 
sides of any carriage-way or cartway, within 15 feet of the centre thereof, 
will be liable on conviction for every such offence to pay a fipe not 
exceeding 40s., in addition to the costs of removing the obstruction 
(Highway Act, 1864, s. 51). Proceedings under this section must be taken 
within six months from the completion of the obstruction, otherwise the 
remedy will have to be by indictment. 

Every person who rides a bicycle or tricycle more than an hour after 
sunsei without carrying h. ligl^ed lamp, is liable on siimmary convicric^ for 



HINDU LAW 208 

each and every such offence to a fine not exceeding 408. (L. G. Act, 1888, 
B. 85). But though this Act expressly declares bicycles and tricycles 
to be “ carriages ” within the meaning of the Highway Acts, it contains no 
provision enabling a constable to arrest an offender without warrant ; nor 
does it incorporate sec. 78 of the Highway Act, 1835. Hence there is no 
power to arrest a bicyclist who is travelling at night without a lighted lamp, 
and who refuses to stop when called on by a constable to stop {Hatton v. 
Tretiby, [1897] 2 Q. B. 452 ; 66 L. J. Q. B. 729 ; 61J. P. 586). 

[Atdhorities . — Pratt on Highioays, 14th ed ; Glen, Law of Highways, 
2nd ed.] 


Hilary — The name of one of the four yearly sittings of the Supreme 
Court of Judicature, as, prior to the abolition of terms by sec. 26 of the 
Judicature Act, 1873, it denoted one of the four terms of the legal year; 
the term being so called as it always began approximately near the festival 
of St. Hilary of Poictiers, which is observed on 13th January. Hilary 
sittings now commence each year on 11th January and terminate on the 
Wednesday before Easter (II. S. C. Order 63, r. 1). See Terms. 

In the Inns of Court, Hilary term is one of the four dining terms of the 
year ; it begins on 11th January and ends on 1st February. 


HInde Palmer^S Act. — The statute known by this name 
(32 & 33 Viet, c. 46) provides that in the administration of the estate of 
a person dying after 1869, none of his debts or liabilities shall be entitled 
to priority by reason merely that it is securec.! by or arises under a bond 
or deed, or is otherwise a specialty debt, but that all the creditors shall 
])e treated as standing in equal degree. This is without prejudice to any 
‘security or lien a creditor may have. The statute does not take away 
the priority over other creditors of a judgment creditor who has obtained 
judgment against the executor before a decree is made for administration 
by the Court {In re Stuhhs* Estate, 1878, 8 Ch. D. 154), nor the executor’s 
right of retaining his own debt {Wilson v. Coxwcll, 1883, 23 Ch. D. 764). 
It has not altered the right of retainer so as to enable the executor, where 
there are specialty debts unpaid, to retain the amount of a simple con- 
tract debt as against these {loc, ciL), In sucli a case the estate ouglit 
to be treated as appropriated rateably between the debts, in order to 
ascertain what the executor can retain {In re JoneSy 1885, 31 Ch. 1). 
440). 

Rent is a specialty debt within the statute, and therefore fF landlord 
has no preferential claim against the estate of a deceased tenant as against 
the other creditors {In rc HcLstingSy 1877, 6 Ch. D. 610). 


H i ndu Law . — The Portuguese who discovered the way to India used 
the term Moros or Moors to describe the Mohammedan feudatories and 
subjects of the Mogul ; other races were included under the general name 
of GeTtioos, Of the Gentoos the great majority were Hindus by religion, 
and their Mohammedan rulers permitted them to follow their ovrn customs. 
At the pr^nt day a Hindu living in British India {q,v,) is for many pur- 
poses subject to Anglo-Indian law. If he commits a crime, he may be tried 
under the penal code ; if he brings an action i|^ our Courts, he must follow 
bur rules of procedure. But the customs whic4 regulate marriage, succession 
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to property, etc., are so intertwined with the religious beliefs of the people 
that the British authorities have not attempted to disturb them. Hindu 
law holds its ground as a personal law, forming part of the status of every 
family governed by it. The customs which form the basis of the law existed 
prior to and independent of Brahmanism; they have been modified by 
religious influences, especially in Bengal; and in modem times they have 
been to some extent affected by Western ideas. The customs of particular 
families and districts vary widely, and it is necessary to bear this in mind 
when the decisions of British Courts are referred to. A custom which is 
binding in one district, or among the members of one family, may be of no 
authority elsewhere. 

The texts of Hindu law include the Sruti or revelation — the four Vedas, 
now seldom referred to ; the Smriti, or Vedic literature, of which the so- 
called Laws of Manu may be taken as an example ; and the Commentators, 
The most important commentary is the Mitakshara^ which embodies the 
more primitive version of the customs relating to the joint family. In 
Western India the Mayuha is followed; in Bengal the Day a Bhaga, a 
commentary which tests legal acts by their religious efficacy, and favours 
several property. The existence of these separate schools makes it almost 
impossible to codify or harmonise the Hindu law ; but the British Courts, 
though rightly conservative in their adherence to accepted texts and rules, 
have introduced an element of unity by endeavouring to make the customs, 
as far as possible, consistent with justice and sound policy. On some 
important points legislation has introduced general rules ; see especially 
the Hindu Wills Act, 1870, the Minority Act IX. of 1875, and the Transfer 
of Property Act, 188^ 

[Authorities , — The substance of the foregoing article is taken from Mr. 
J. D. Mayne’s Hindu Law and Usage, 4th ed., 1888. See also the Digests 
of Colebrooke and of West and Blihler. Many important questions are 
discussed in the series of Tagore Lectures, published annually. For practical 
purposes the most important authorities are the Indian Law Reports (Cal- 
cutta, Madras, Bombay, and Allahabad Series) and the Indian Appeals 
begun by Moore and continued in connection with the English Law Reports. 
A complete list of the Indian Law Reports will be found under Law 
Reports, Indian:\ 


Hinterland (German, literally Behindland) is the territory inland 
which forms a natural extension of the possessions on the coast. The term 
has come into use in connection with the occupation of the seaboard of 
Africa aid the unexplored regions beyond the immediate coast-land 
occupied, the assumption being that the European Power wljjch is settled on 
the seacoast has a preferential right to establish its authority more or 
less inland. 

Though the term is of recent origin, the theory it involves is as old 
as the controversy on the western boundary of Louisiana between the 
United States and Spain (Twiss, Pea/ee, p. 207). The former asserted 
as a principle that ‘‘ when any European nation takes possession of any 
extent of seacoast, possession is understood as extending into the interior 
country to the sources of the rivers emptying within that coast, to all their 
branches and the country they cover, and to give it a right in exclusion of 
all other nations to the same, and thus, that by the discovery and pos- 
session of the Mississippi River in its whole length and the coast 
adjoming it, the United States were entitled to the whole country 
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dependent on that river, the waters which empty into it, and their several 
branches within the limits on that coast ” (p. 209). 

It has been generally admitted, said President Adams in a message 
to Congress dated December 28, 1827, that priority of discovery of the 
mouth of a river, followed within a reasonable time by an establishment 
thereat, gives the right of occupation, and extends the right of sovereignty 
to the country drained by such river and its affluents (Kivier, i. p. 196). 

The question did not again arise till the scramble to possess or extend 
colonies in unsettled Africa brought the uncertainty as to what constitutes 
title by occupation in international law once more into the foreground. 

To give greater precision to the principles of occupation was one of the 
objects of the Conference of Berlin. It drew up a general Act (Feb. 26, 1885) 
under which any Power thereafter taking possession of territory on the coast 
of Africa (apart from existing possessions) is bound to notify this fact to the 
other Powers, and to insure in such occupied territory “ the existence of an 
authority sufficient to faire rejecter les droits acquis'' . . . The original 
wording of this article set up obligation d'dtaUir ct maintenir dam les 
tenntoires occupSs une juridiction siiffisante pour faire observer la paix, 
respecter les droits acquis^" etc. At the instance of the French ambassador 
the words “ assurer V existence d'uTie aidoriU siifisante were substituted for 
itablir et mainicnir^ etc.” (arts. 34 and 35). The chapter of the Act 
containing these two articles is entitled, “ Declaration relative aux conditions 
essentiellcs d remplir pour que des occupations nouvelles sur les cotes du 
continent africain soient considcr^xs comine effectives," Importance is attached 
on the Continent to the use in the heading of the word ‘‘ effective.” As 
regards the import of title-heads in treaties, see Treaties. 

The object of these articles was to put an end to “ paper occupations,” 
if we may borrow from a well-known analogy. They do not, liowever, 
meet the difficulty of conflicting occupations or claims based on treaties 
with natives. Thus in recent negotiations between France and Germany 
for the delimitation of the boundaries of Dahomey and Togoland, it has 
been stated on German official authority that it was found impossible “ to 
base claims on the mere fact that territory had been duly occupied by one 
or other of the negotiating Powers,” since in point of fact such occupation 
had frequently been effected independently and even simultaneously 
{TimeSy October 21, 1897). 

By the device of fixing the “ spheres of influence ” (g^.?;.) of contiguous 
settlements by different States, the possibility of dual occupations has been 
in several cases avoided, and the territory in question, in so far as affected, 
taken out of the operation of the General Act of Berlin. 

Similarly the Hinterland theory has been resorted to as a ^vice for 
preserving the necessary but indeterminate geographical extensions inland 
of coast settlemftits, prior to and therefore not affected by the General Act 
of Berlin, fronf its application. 

Thus while the appropriation of Africa is, by agreement of European 
States, to be effected in accordance with the new principles of occupation, 
counter principles of ‘‘spheres of influence” and “Hinterland” have 
grown up to meet material difficulties on the one hand and protect vested 
intereste on the other. (See Occupation ; Sphere of Influence : Treaties.) 

[Authorities, — Twiss, Law of Natiom in Time of JPeaxCy Oxford, 1884 { 
Rivier, Pripoipes du Droit des Oem, Paris, 1896 ; Salomon, L'Occupaiion des 
Territoires sans MaUre, Paris, 1889 ; Heimburger, Der Erwerb der Gehietsho- 
heUy Karlsruhe, 1888 ; French Yellow Book on the Affairs of the Congo and 
of Western .^rica, 1885.] • 
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A hiring agreement may, in general, be made verbally — subject in the 
case of land, tenements, etc., to secs. 1 and 4 of the Statute of Frauds — or 
in writing, or, indeed, in any way in which contracts can be made. It may 
have for its subject-matter services, or lands, or houses, or ships, etc. The 
law relating to several of these is treated under other headings, see especially 
Master and Servant ; Landlord and Tenant ; Charter-Party. In this 
place it is proposed to confine attention to the law relating to the hire of 
chattels, and in particular to that fonn of agreement known as a “ hire- 
purchase agreement.'* 

A hiring agreement relating to chattels is an arrangement (often 
embodied in a document) between two parties, the one the hirer, the other 
the owner (or lessor), whereby the owner agrees to lend and the hirer to 
'hire certain chattels in return for a consideration, usually money, payable 
by instalments at fixed dates, the goods to be returned on demand or at a 
specified time. A hire-purchase agreement is a development of this. It 
usually provides that on the due payment of all the instalments the 
chattels shall become the property of the hirer and the agreement shall 
terminate, either by the mere payment of the instalments or on payment 
of a nominal sum ; but that so long as any of the instalments remain 
unpaid, the cliattels shall remain the property of tlie owner. 

It is obvious that the delivery of goods under an agreement for hire 
constitutes a bailment (see ante, Bailments, under which title some of the 
chief characteristics of the contract of hire are mentioned). In the absence 
of agreement to the contrary, it is the owner's duty to put the hirer in 
possession of the articles he agrees to let on hire, and to take care that they 
are fit for the purpose for which it is contemplated they will be used, that 
is to say, as fit as care and skill can make them {Framis v. Cockrell, 1870, L. 
E. 5 Q. B. at p. 503 ; Hyman v. Nye, 1881, 6 Q. B. D. 685), unless, indeed, the 
hirer prefers to rely on liis own judgment in selecting the goods. But a 
lessor is not impliedly an insurer, and so if he take proper care, as just 
defined, is not liable in damages for supplying goods which are unfit on 
account of a latent, i,e, undisco verable, defect {Christie v. Griggs, 1809, 
2 CampT79 ; Readhead v* Midland Rwy, Co^, 1869, L. E. 4 Q. B. 379 ; and 
per Mathew, J., in Hyman v. Nye, sujpra). The responsibility just referred 
to is to the hirer ; the lessor may also be responsible to third parties for 
damage caused by his failure to supply goods fit for the purpose intended, 
but if so the liability would not arise ex eonircxtn, but from negligence (see, 
e,g,. Heaven v. Pender, 1883, 11 Q. B. D. 503 ; and see under Negligence). 
The lessor is bound to allow the hirer to have possession of the goods during 
the whole time agreed, save that if the hirer does anything incansistent 
with a continued recognition of the lessor’s ownership, the lessor may at once 
demand the return of the goods, and sue for conversion if they be not handed 
over to him {Fenn v. BUtlestone, 1861, 21 L. J* Ex. 41 ; Farrarvt v. Thrnnjpso^ 
1822, 5 Bam. & Aid. 826 ; Cooper v. WUloimdt, 1845, 14 L. j. 0. P. 219), 

The hirer is bound to tajce reasonable care of the goods, not the moift 


Definition . . . . 

Hiring Agreement generally — 
Duties of the Hirer 
Duties of the Lessor 
Action by the Hirer . 
Action by the Lessor . 
Assignability of . 
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exact care, as stated in Coggs v. BtrmrA, 1702, Eaym. (Ld.) 909, but such 
care as an ordinarily careful man would take of goods of the class hired 
(Jones, BaUments, 86; Beven on Negligenee, 956); the same care would 
not be required of a market gardener’s cart as of a brougham ; each case 
must depend on its own circumstances, the question whether the hirer has 
fulfilled his implied undertaking to exercise care being one entirely of fact 
{Searle v. Laverwk^ 1874, L. E. 9 Q. B. 122; Deane v. Keate, 1811, 3 Camp. 4). 
If the hirer returns the goods in a damaged condition, the burden of 
proving that the damage was caused by circumstances for which he is not 
responsible may be on him, or it may be for the lender to make out a primd 
facie case of negligence against the hirer ; if the damage is such that in 
ordinary course it does not happen to a thing of the nature hired if used with 
proper care, the burden of showing that he is not to blame is on the hirer ; 
alitevy the complaining lessor must make out a primd facie case {Cooper v. 
BartoUy 1810, 3 Camp. 5 n), A hirer is under ordinary circumstances not 
liable, in the absence of special agreement, for damage caused to an article 
by fair wear and tear (Hale, C.J., in Pomfret v. llieraft, 1 Wins. Saun. 321, 
323 (ft)). The hirer may not use the goods for a purpose other than that 
for which they were hired {Bnrnard v. Haggis, 1863, 32 L. J. C. P. 189) ; and 
if in the course of such wrongful user they are damaged he will be liable 
to the lessor, even if the damage might have hai)pened to them though 
they were used according to the contract (per Tindal, C.J., in Davis v. 
Garrett, 1830, 6 Bing, at p. 724). It has been decided that the hirer of a 
chattel is responsible for the damage caused by the want of reasonable care 
of a person whom he allows to use the chattel, even though that person is 
not at the time acting as servant to the hirer {Ooup4 Co, v. Maddick, [1891] 
2 Q. B. 413) ; and assuming that the delegation of the use is unauthorised 
expressly or by implication, the decision is unquestionable ; but if the use 
of the tliird person was of a nature witliin the contemplation of the parties 
to the hiring, there are reasons for questioning the correctness of the judg- 
ment in this case (see Beven on Negligence, 964, 965). The hirer is respon- 
sible to the lessor for the negligence of his servant as for other torts and 
breaches of contract. See Mastek and Servant. 

The hirer is entitled to enjoy the use of the chattels during the specified 
time, but he cannot enforce this right against one who has a right to the 
chattels paramount to that of the lessor, as a bailee cannot be in a better 
position than his bailor ( Wilson v. Amlerton, 1830, 1 Barn. & Adol. 450). 
He has a right to proceed against a person wrongfully taking the goods during 
the period of hiring, the proper action being one of conversion against any 
but the lessor, and against him an action on the contract. Whether he has a 
right of action for damage wrongfully or negligently done to the goods by a 
person other than the lessor during the period of the hiring depends upon 
whether he hiliself suffers any damage or not by the wrongful act or negli- 
gence ; in particular, he may sue the third person and recover damages, if he 
is himself liable over to his lessor for the damage done {Claridge v. Smith 
Staffordshire Tramway Co., [1892] 1 Q. B. 422). 

At the end of the period for which the goods are hired he must return 
them to the lessor in proper condition, and he cannot justify his refusal 
to giv£ them up by setting up di.jus tertii {Barker v. Furlcmg, [1891] 2 Ch. 
172), at anyrate unless he refuses delivery under the authority of and 
defends the action for the third person {Rogers v, Lambert, 1890, 24 Q. B. D 
573, following Biddle v. Bond, 1866, 6 B. & S. 225). To this there is an 
exception, for the hirer is not responsible for failure to redeliver where he is 
unable to make it through no fault of his own^e.^. if the goods are seized and 
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or if the goods are destroyed under circumstances which throw no liability 
either in contract or in tort on the hirer {Taylor v. Caldwell, 1863, 32 
L, J. Q. B. 164). And he is not responsible if he has been evicted by title 
paramount, unless, indeed, he took the goods with notice that he was liable 
to such eviction {Ex parte Davis, 1882, 19 Ch. D. 86). 

The lessor may not, during the hiring, bring an action against a third 
party who converts the goods, for he has no possession. But if the hiring 
is put an end to by the conversion, e.g, if the hirer is a party to it, or if 
otherwise the lessor is entitled to resume possession, then the lessor may 
bring the action {Cordon v. Harper, 1796, 7 T. R 9 ; Nicolls v. Bastard, 
1835, 2 C. M. & R at p. 660 ; Bryant v. Wardell, 1842, 2 Ex. Eep. 479, 
482). The lessor’s right to bring an action for negligence causing damage to 
the goods during the continuance of the hiring depends upon whether the 
injury to the goods is such as to cause damage to his reversionary interest, 
as would happen if permanent injury is done to them {Hears v. London and 
South'- Western B,wy, Co., 1862, 31 L. J. 0. P. 220, with which compare Tarwred 
V. AUgood, 1860, 28 L. J. Ex. 362). 

The lessor's right to sue a third party for conversion of goods which that 
party takes under a disposition from the hirer, does not exist where a 
chattel is let to one who affixes it to his land in such a way as to make it a 
fixture, and afterwards sells or mortgages his land to another who has no notice 
of the lessor’s rights to the chattel ; and the fact that the chattel is a trade 
fixture, and that the lessor of the chattel has reserved to him by agreement 
with the hirer the right in certain circumstances to retake possession of the 
chattel — as is frequently provided in hire-purchase agreements — will not 
suffice to oust the purchaser of the land without notice of these facts {Hobson 
V. Oorringe, [1897] 1 Ch; 182) ; aliter, if the chattels be seized by the lessor 
and removed before the mortgagee goes into possession, and the facts are such 
as to warrant the conclusion that the mortgagee authorised the mortgagor 
to hire and bring on to the land fixtures necessary to conduct the business 
{Gmgh v. Wood, [1894] 1 Q. B. 713). See under Fixtures ; Mortgage. 

A hiring agreement is assignable, and though accompanied by a licence 
to retake the chattels comprised therein is not a bill of sale even within the 
extended meaning of that term given by the Bills of Sale Acts {In re Davis, 
1888, 22 Q. B. D. 193) ; the licence to seize (if any) is unassignable {Brown 
V. Metropolitan Counties Life Insurance Co., 1860, 28 L. J. Q. B. 236). The 
instalments, both those in arrear and those payable in the future, may also 
be assigned, and such assignment is good against the assignor’s trustee in 
bankruptcy; and the assignee is entitled to instalments becoming pay- 
able afte^the commencement of the bankruptcy, provided that they were due 
at the date of the assignment and payable unconditionally (see and contrast 
In re Davis {supra) ; Ex parte Nicholls, 1883, 22 Ch. D. 1^2 ; Wilmot v. 
[1897] 1 Q. B. 17). 

Hire-Purchase and Bills of Sale Acts. — A hire-purchase agreement, if it 
be what it professes to be, is not a document within the Bills of Sale Acts, 
and therefore need not be registered or otherwise made to satisfy the 
requisitions of those Acts. And the reason is this, that the agreement is not 
a document on which the title of the owner {i.e. the lessor) of the (ffiattels 
depends ; the chattels must (in ordinary course) have been his before the 
agreement was executed {Ex parte Crawcour, In re Robertson, 1878, 9 Ch. P* 
419). Neither is the hire-purchase agreement a licence to seize chattels as 
security for a debt. Even in that class of case which arises when one sells his 
goods to another and the latter lets the goods to the former owner on a hire- 
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purchase acpreement, the hire-purchase agreement is not a bill of sale» and 
assuming tnat the sale which precedes the hiring is carried out without the 
execution of a document falling within the Bills of Sale Acts, nothing need be 
registered {Ex parte Crawcour (supra); Cramour y, Salter, 1881, 18 Ch. D. 30). 
It will frequently happen that a person in want of money will sell his furniture 
or other goods and enter into a hire-purchase arrangement with the vendor, 
both parties thus obtaining an , advantage not dissimilar to that to be 
obtained by a bill of sale transaction without the disadvantages inseparable 
from the latter. And if the parties can manage thus to evade the Bills of 
Sale Acts, they may do so (see, e.g., United Forty Pound Loan Co, v. Bexton, 
[1891] 1 Q. B. 28 n). But the Court looks upon such a transaction with 
suspicion, and will not be tied down by the form of any document from 
looWng to the real nature of the transaction it professes to embody (In re 
Watson, 1890, 25 Q. B. D. 27). Where the documents state the true trans- 
action, the questions for consideration seem to be these : (1) From the terms 
used and from the surrounding circumstances, is it a fair inference that the 
parties intended a sale or a hire arrangement ? and if a sale, (2) was it the 
intention of the parties that the property in the goods should pass to the 
purchaser, or was it intended that he should have possession merely ? (see 
Sale of Goods Act, 1893, s. 17) ; if the document was one embodying a 
contract of sale, and if under its terms the property in the goods passed to 
the buyer, then the right to retake the goods on default of payment of 
purcliase money will generally bring the transaction within the Bills of Sale 
Acts, otherwise it will not (McEniirc v. Crossley, [1893] App. Cas. 457). 
(Such a transaction must be carefully distinguished from a sale with a right 
to repurchase by instalments ; such a transaction may also be outside the 
Bills of Sale Acts under certain circumstances.) If the document does not 
state the true transaction, and the Court is satisfied that that which is on 
the surface a liire-purchase agreement is in reality a loan on the security 
of chattels, the document — notwithstanding its form — will be treated as 
within the Bills of Sale Act, 1882, and may be avoided for non-compliance 
with that Act (In rc Watson, 1 890, 25 Q. B. D. 27), the grantor (Madell v. 
Thomas, [1891] 1 Q. B. 230) being entitled to take advantage of the defect as 
well as his creditors and their representatives, and whether the trans- 
action be carried out in one or more documents (Ex parte Odell, 1878, 10 Ch. 
1). 7 6), and whether these be or be not under seal (Madell v. Thomas, suproC), 
The question is one entirely of fact (Esher, M. R, in In re Watson, supra), 
and therefore no rules for guidance can be laid down of any real value. In 
OT\&o^^Q{YorlcshiTe Bailway Wagon Co. v. Maclure, 1881-82, 19 Ch. D. 478; 
21 Ch. D. 309) Kay, J., said, “ It is a question not of law, but of common 
sense, whether the transaction was a borrowing or not,” and he hold “ un- 
hesitatingly ” thg^J; it was a case of borrowing and not a hiring. In the Court 
of Appeal, Jessql, M. R, “ never saw a stronger or clearer case ” for exactlv 
the opposite view. The difficulties are well exemplified in the cases whicn 
will be found quoted and criticised by Cave, J., in Becket v. Tower Assets Co., 
1 Q-.B- I, reversed on the facts, but not otherwise, [1891] 1 Q. B. 
^ 1 * s I statements of the parties will show that the apparent 

sale followed by a hiring agreement was a sham, as in In re Watson 
(mpra), Vhere the apparent lender was held to be a mortgagee; in 
J^ichester, Sheffield, and Lincolnshire Bwy. Co, v. North Central Wagon Com, 
1888, 13 App. Gas. 544, the verbal evidence tended to show that the 
tran^tion was a mortgage, but the Court concluded that the document was 
Aot mtended to be such, and supported its validity though it was unregistered 
p the so-called lessor or lender when he parti with the possession of 
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goods bargains that he shall have a lien or '' charge ” on them till a price 
is paid, this will be evidence that he has disposed of the property in them, 
that his reserved right to retake them is a licence to take possession of 
goods on security for debt, and that the document is within the Bills of 
Sale Acts {In re Coburn^ 1887, 35 Ch. D. 373). On the other hand, the 
reservation of the lender's right to resume possession of the things lent, 
and to sell without accounting to the borrower for the price received, has 
weighed in bringing the Court to decide that the document is a hiring 
agreement {Manehesler, Sheffield, and LincolTishire Rwy. Co, v. North Central 
Wagon Co., 1888, 13 App. "Cas. 644). 

An authority to the lessor to seize and sell chattels he has recently 
bought from and let to the hirer on default of payment of instalments, 
coupled with an undertaking to pay the hirer any money obtained at such 
second sale in excess of that originally given to the hirer for the goods, is 
strong evidence to show that the sale and hire-purchase agreement is but a 
cloak for a bill of sale transaction {Ex jiarte Odell, mpra). 

The clause, now common form in a hiring agreement, that the goods are 
to remain the property of the lessor until the instalments have all been paid, 
is some evidence that the agreement is one of hire ; its absence would be 
some evidence towards a contrary conclusion. 

The assignment by the lessor of a hiring agreement to a third party, 
though it contains a right to seize the goods on the hirer’s default, is not a 
bill of sale, and on this ground, that the right to seize, being unassignable, 
would not pass to the third party {In re Davis, Ex parte Rawlings, 1883, 22 
Q. B. D. 193). 

The Reputed Ownership Clause and Hiring Agreements, — By the Bank- 
ruptcy Act, 1883, sec. 44, subsec. 2 (iii.), the trustee in bankruptcy is 
entitled to such goods as are at the commencement of the bankruptcy {i.e. the 
date of the earliest act of bankruptcy on which the petition could have 
been founded) in the possession, order, or disposition of the bankrupt by the 
consent and permission of the true owner, under such circumstances that 
he is the reputed owner of them ; provided that they are with the bankrupt 
in his trade or business, a proviso to be remembered when consulting the 
cases under the repealed Bankruptcy Acts. This section may, if the hirer 
becomes bankrupt before he has paid the instalments which would vest the 
property in him, enable the trustee to defeat the claim of the lessor to a 
return of the hired property. The point to be determined is this : is the 
bankrupt with the hirer’s assent holding the goods as reputed owner ? * This 
reputation of ownership may be rebutted by custom if the custom has been 
sufficiently long established that it presumably is known not only to the 
particuJar trade it relates to, but also to all persons as a class who would in 
ordinary comrse have been likely to be creditors of the bankrupt (per Hellish, 
L.J.,in In reIIill,19>^Z, 1 Ch.D. 504?i, in which case he decided that the custom 
of hiring carriages from a carriage builder would not exclude in the lessor’s 
favour the doctrine of reputed ownership). Whether there is or is not a 
custom to take goods on hire suflBciently notorious to rebut the reputation 
of the hirer’s ownership is a question of fact to be proved by evidence 
{Ex parte Brooks, In re Fowler, 1883, 23 Ch. D. 261), though when a custom 
has been proved often enough the Court will in cases of a similar ‘character 
take judicial notice of the custom (Court of Appeal in Ex parte Powell, In re 
Matthem, 1875, 1 Ch. D. 501). In tliis last-mentioned case th§ Court held 
with some difficulty that in the absence of evidence to the contrary the 
affidavits of furniture dealers that it was customary for hotel-keepem to b^c 
furniture would take the fwniture of the hotel-keeper out of the reputed 
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ownership clause, and therefore the order went from the lessor as against 
the hirer’s trustee in bankruptcy. By the time that Crawcour v. Salter^ 
1881, 18 Ch. D. 30, was decided, the Court was satisfied, without evidence, 
that “ no person dealing with a hotel-keeper ought to assume that the 
furniture belongs to him,” a view subsequently followed in Ex parte Turquand, 
In re Parker, 1885, 14 Q. B. D. 636. So it has been decided that the 
custom to take pianos on the hire-purchase system is sufficiently notorious 
to protect the lessor as against the trustee in bankruptcy of the hirer 
{In re Blarwhard, Ex parte Hattersley, 1878, 8 Ch. D. 601) ; and that in the 
printing trade the reputation of ownership does not arise as regards the 
printing machinery, though it does (unless rebutted by evidence) as regards 
the type {In re Thoxhral, 1888, 5 Morr. 235). It is now notorious that a 
boarding house keeper hires furniture, hence on his bankruptcy the reputed 
ownership clause does not defeat the lessor {In re Chapman, 1894, 1 
Manson, 415 ; as regards a lodging house keeper, see In re Harrison, 1892, 
10 Morr. 1). It has been urged in some cases that the habit of furniture 
dealers of letting out furniture on hire is so well known that there is no 
reputation that any man is owner of furniture in his own house, and 
Ex parte Emmerson, In re Hawkim, 1871, 41 L. J. B. 20, lends some colour 
to the argument. But this is not so, and Ex parte Brooks, In to Fowler, 1883, 
23 Ch. D. 261, is an authority for Siiying that the habit of hiring furniture 
from dealers for private houses was not in 1883 — and, semhlc, is not — so 
general as to be a custom sufficient to rebut the presumption that a man is 
owner of the furniture in his house, or — what is more important in view of 
the wording of the present Bankruptcy Act — in his business premises ; see 
also Ex parte Lovering, In re Jones, 1874, L. K. 9 Cl). 621, to the same effect. 
It may be suggested that the facts of Ex parte Emmerson {supra), which 
differed in one important respect from those of Ex parte Brooks, account for 
the different results of the two cases ; for whereas in Ex parte Emmerson the 
goods which were hired were originally the property of the debtor, and had 
been sold to the lessor, in Ex parte Brooks this was not the case. It is 
submitted, liowever, that this is not of itself sufficient to account 
for tlie difference of result, and that Ex parte Emmerson will not in future 
be followed. 

Hire-Purchase Agreements and the Factors Act, 1889. — The ninth section 
of the Factors Act provides that a person in. possession of goods, or 
documents of title to them, may dispose of them and give a good title as if he 
were a mercantile agent in possession of the goods with the consent of the 
true owner, provided that he has bought or agreed to huy the goods. The 
question has arisen whether when under a hire-purchase agreement the Jiirer 
is in possession of the goods and disposes of them to a hond fide dieposee for 
value he can gi^e the latter a good title. The answer depends on the form 
of the agreemq^it ", if the wording be such as to amount to a contract of sale 
binding both parties, the one to buy and the other to sell, the Factors Act 
applies, and the lessor is defeated {Lee v. Butler, [1893]- 1 Q. B. 318) ; but if 
the hirer has but an option to buy, the lessor ciin defeat the third party 
(Helhy v, Matthews, [1895] App. Cas. 471, in which case the agreement 
provided that “ the hirer may terminate the agreement by delivering up 
to the bwner ” the chattel hired). Under the Larceny Act (24 & 25 Viet, 
c. 96, ^ 3 and 100) the owner of goods stolen by a bailee may get a restitution 
order if he^prosecutes the thief to conviction, and under the Sale of Goods 
Act, 1893, s. 24, the goods on conviction of the thief “revest ” in the owner ; 
but it has been decided that neither of these Acts interferes with the rights of 
one who has obtained goods fidx and for v^ue from the thief who^ has 
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“agreed to buy”; hence the hirer under a hire-purchase agreement in the 
form of that in Helhy v. Matthews {8U2yra) gives an indefeasible title to 
a bond fide purchaser without notice {Payne v. Wilson, [1895] 1 Q. B. 
653). 

[Authorities. — Story on Bailments', Jones on Bailments', Beven on 
Negligence, 2nd ed.] 


Holding' Over. — Sec Double Rent and Double Value. 


Holidays.— As to the effect of holidays on the computation of time, 
see Bank Holiday ; Business Day ; Christmas Day, and similar headings. 
See also Time, Gompaiation of. 


Holidays excepted.— See Demurrage. 


Holy Orders. — Those members of the Church who are by their 
ordination distinguished from the laity possess holy orders. Ordination 
consists in the laying on of hands by the bishop with a proper form of 
prayer. 

The preface to the ordinal in the Book of Common Prayer states that 
from the apostles* time there have been in the Church of Christ three 
orders of ministers in the Churcli, — bishops, priests, and deacons ; and it 
provides that no man shall be accouiited for a lawful bishop, priest, or 
deacon in the Church of England except he be called, tried, and admitted 
thereunto according to the form thereafter following, or hath had formerly 
episcopal consecration or ordination. The form of conferring holy orders 
so referred to received the force of law under 6 Edw. vi. c. 1 ; and although 
the Act was rej)ealed by Mary, it was used after the accession of Elizabeth ; 
it is recognised by Article 36, and Canon 8 of 1603. In 1662 it was 
slightly altered, and from that time has continued as the proper mode of 
conferring orders in' the Church of England. It is bound up with the 
Prayer-Book, and by sec. 16 of the Act of Uniformity, 1662, 14 Car. li. c. 4, all 
subscriptions to the Thirty-nine Articles shall be construed to extend to it. 

The Church of England recognises the orders of the Church of Rome 
and of the Greek Church as valid, but not the ordinations of ministers of 
non-episcopal bodies., whether native or foreign. 

Hol^ orders are in their nature indelible, and the Church therefore 
before admitting to such requires what is technically calletj a title {titulus) 
as a guarantee that the person to be admitted is able to support himself. 
In the Church of England this matter is now regulated by Canon 33 of the 
Canons of 1603. The qualifications required are that the person desiring 
to be ordained (1) shall exhibit to the bishop a presentation of himself to 
some preferment then void in ,the diocese, (2) bring a certificate that he is 
provided of some church in the diocese, or (3) of some minister’s place in 
the cathedral church or some collegiate church in the diocese, is a 
fellow or in right as a fellow, (5) is a conduct or chaplain in some college 
in Cambridge or Oxford, (6) is a master of arts of five years’ standing that 
liveth of his own charge in either of the universities, or (7) is shortly to be 
admitted by the ordaining bishop to some benefice or curacy already vpid. If 
the hishop ordain a person wjthout any of such titles he shall him 
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until he shall prefer him to some ecclesiastical living, which if he fail to 
do he shall be suspended from giving orders for the space of a year. 

No bishop can be obliged to confer holy orders, having in this matter 
an unfettered discretion (see further, articles Dimissory Letters ; 
Ordination; Titi^; Incumbent). 

A clergyman may by canon law be deposed or degraded from holy 
orders. This must not be understood to mean that he is thereby deprived 
of his sacerdotal character ; but that he loses all the advantages of the 
clerical estate {07*dine hcneficio ct pHvilegw clericali\ and may be dealt with 
by the civil power, as if he were a mere layman. 

This degradation may be of two kinds — by word of mouth, or solemnly, 
by divesting him of the orders or ensigns of his order or degree. If the 
person to be degraded is in inferior orders, the degradation may be effected 
by the bishop of the diocese ; if in superior orders, by the bishop of the 
diocese accompanied by certain other bishops. (As to the form of 
degradation, see rhillimore, EccL Law, vol. ii., 2nd ed., p. 1086; Gibs. 
Codex, p. 1066 ; and 6 Blunt, 1, 5, f. 9, c. 2, there cited.) Sec. 8 of the Clergy 
Discipline Act, 1892 (55 & 56 Viet. c. 32), provides that where under that 
Act or any sentence thereunder the preferment of any clergyman liecomes 
vacant, the bishop may, if he thinks proper, by sentence and without any 
further formality, depose such clergyman from holy orders, and the 
sentence may be recorded in the register of the diocese ; but such clergy- 
man may appeal within one month to the archbishop of the province, 
whose sentence is final. Where under this Act a clergyman is deprived 
of his preferment by sentence of the Consistory Court, and it appears to the 
bishop that he ought also to be deposed from holy orders, the sentence 
of deposition need not be delivered concurrently with that of deprivation, 
but may be passed at a subsequent time (11, v. Bishop of Durham, Ex 
parte Evant,, [1897] 2 Q. B. 414). (Note, — Tliis case is at present under 
appeal.) 

The relinquishment of the profession of holy orders is forbidden by 
Canon 76 of the Canons of 1603 under pain of excommunication (q.v,), 
but the effect of this canon is modified by tlie Clerical Disabilities Act, 
1870 (33 & 34 Viet. c. 91), which enables a clergyman who has resigned 
every preferment held by him to execute and enrol a deed relinquishing all 
rights, privileges, advantages, and exemptions pertaining to tlie clerical 
office. (As to this Act further, see article Clergy.) 

Canon law draw.s a distinction between the oiHlineH, sacri, or majorcs, 
bishop, priests, and deacon, and the inferior orders (ordines mi7io7*es), sub- 
deacon, acolyte, exorcist, reader, and ostiary ; but these latter are not at 
present recognised as distinct orders in the Church of England. ^ 

As to the fight of clergy in Scotch episcopal, or colonial orders to 
hold benefices^in the Church of England, see articles Church of England ; 
Incumbent. 

Article 25 states that holy orders are not to be counted for a 
sacrament of the Gospel. 

As to the necessity of holy orders for the holding of an ecclesiastical 
preferment, see Incumbent. 

[Afithorities. — Gibs. Codex ; Phillimore, EccL Law, 2nd ed.; JUunt on the 
Book of Comimn Prayer,'] 


Homag^e. — This word is used in English law in the following con- 
nections: — (1) Of the oath of fOalty to the scyereign taken by the nobility 
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at a coronation; (2) of the oath of fealty taken by a newly appointed 
archbishop or bishop (see also Bishop, and for both (1) and (2) Oath of 
Allegiance) ; (3) of the oath of fealty to the superior lord formerly taken 
by every tenant by knight service, saving his allegiance to the king, but 
not usually required of socage tenants, and in all cases abolished by Statute 
12 Car. ii. c. 24, 1660 ; (4) to denote the body of freeholders present at a 
Court l)aron, or of copyholders present at a manorial Court (see Copyhold). 
The term is derived from homo, and indiciites the declaration contained in 
the oath that he who takes it liecomes the “ man ” of the sovereign or other 
superior. See vol. ii. p. 156. 


Home Office. — The Home Secretary is the first in precedence of 
Her Majesty’s principal Secretaries of State (see Secbetary of State), and 
discharges all the duties of that office for which no separate secretaries 
have been appointed. His constitutional position as a Cabinet Minister 
has been dealt with under Cabinet, and as minister of the Crown under 
Executive Government. He is the ordinary adviser of the Crown in the 
exercise of its authority, both prerogative and statutory, in internal matters, 
and has further statutory duties conferred upon him individually. His 
functions are now largely restricted to England and Wales. Though he is 
the channel of communication between the Crown and the Lord-Lieutenant 
of Ireland, the functions of Home Secretary are discharged in Ireland by 
the Chief Secretary to the Lord-Lieutenant, a parliamentary, and in recent 
years, a Cabinet, Minister. Since 1884 the duties exercised by the Home 
Secretary in regard to Scotland have been transferred to a Secretary for 
Scotland, who does not enjoy the rank or emoluments of a Secretary of 
State, and is not always a Cabinet Minister. 

The original function of the Secretary of State was to convey the royal 
pleasure, and act as the channel of communication between the Crown 
and the subject. Addresses and petitions to the sovereign in person pass 
through the hands of the Home Secretary, and matters of State intelligence 
are notified by him to the public. He countersigns and is responsible for 
the greater number of instruments under the sign-manual of the sovereign, 
by which the royal authority is exercised. He also carries on communica- 
tions between the Crown and the Channel Islands and the Isle of Man, and 
conveys the royal pleasure in certain Church matters, such as the appoint- 
ment to Crown livings, the summoning of convocation, etc. 

When redress is sought from the Crown by petition of right, it is the 
Home Secretary's duty to advise the sovereign whether the necessary fiat 
should tie granted to allow it to proceed. No action will lie against him 
for advising a refusal of the fiat {Irwin v. Grey, 1865, 3 F.i& F. 365); hut 
it is usual to refer the petition to the Attorney- General, whose constitu- 
tional duty it is not to advise a refusal of the fiat unless the claim is 
frivolous (Bowen, L.J., In re Nathan, 1889, 12 Q. B. D. 479). 

One of the most important of the Home Secretary’s duties is to advise 
the Crown in the exercise of the prerogative of pardon {q-v.). In the 
absence of a Court of Criminal Appeal, the functions of such a bpdy are 
largely thrown upon the Home Secretary. He advises the Crown whether 
persons under sentence of death should be reprieved or the law allowed to 
take its course ; though he has no power to reverse a convictidn, he may^ 
if satisfied that there has been a miscarriage of justice, remit its r«*p4 
conrequences by advising the grant of a pardon. He may also advise the 
remission of ^psrt of the sentence, and grant licences to prisoners allom^ 
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them to be at large during good behaviour. In the exercise of these powers 
it is customary for the Home Secretary in each case to consult the judge 
who presided at the trial. 

The duty of maintaining the peace and suppressing disorder is primarily 
thrown on the local authorities, but the Home Secretary would appear to be 
bound to direct and supplement their efforts, when necessary, throughout 
the kingdom. He is said to have authority at common law to commit for 
treason, and as a Privy Councillor is in the commission of the peace for 
every county. The Commissioner of Metropolitan Police is nominated by 
him, and bound to obey his orders ; and he has a large measure of indirect 
control over the county and borough police, as his recommendation is 
necessaiy for the payment of the Imperial grant in support of those forcep, 
and for other purposes connected wdth them. He is further empowered to 
authorise the appointment of special constables, and to call out the army 
reserve and the militia for the suppression of riots. In furtherance of his 
duties in maintaining internal order, he is also empowered to open letters 
and telegrams in the post office, and has the administration of part of the 
secret service money. 

The functions of the Home Secretary in regard to the administration of 
justice are very numerous. He advises the Crown as to the time of holding 
assizes, or the issue of a special commission for the trial of great offenders ; 
as to the grant of a separate Court of Quarter Sessions to a borough. He 
nominates the recorders, as the judges of such Courts are styled, and also 
appoints the metropolitan police magistrates, and regulates the business of 
their Courts, appoints stipendiary magistrates in boroughs, and exercises 
various minor powers. Since 1877 the prisons are vested in him and subject 
to his control, and he also administers the Acts for establishing Eeformatory 
Schools for the detention of juvenile offenders, and Industrial Schools for 
children not under due control. Under the Criminal Lunatics Acts, the 
Home Secretary has power to order persons detained in prison on a criminal 
charge and certified to be insane to be removed, even, it would appear, before 
trial, to a criminal lunatic asylum, and he has similar powers with regard to 
persons found guilty but insane at the time of committing the act, and ordered 
to be detained during Her Majesty’s pleasure (see Asylums, vol. i. p. 393). 

Further, the Home Secretary administers the Extradition Acts, 1870 
and 1873, and the corresponding Fugitive Offenders Act as regards offences 
committed in the Queen’s dominions. He also administers the Naturalisa- 
tion Acts, and it is in his discretion whether he Nvill grant a certificate 
of naturalisation or not to aliens who have complied with the statutory 
conditions. 

The by-laws of municipal corporations must be submitted to t!»e Home 
Secretary, who tmay recommend the Crown to disallow them by Order in 
Council. Thg Home Office also watches the progress of private bills 
through Parliament, and directs attention to all provisions which affect the 
criminal law. 

Parliament has mtrusted the Home Secretary with the administration 
of a large number of statutes directed to secure the general well-being of 
the community. To enumerate all these Acts and the powers they confer 
upon tfie Home Secretary is impracticable, but the following subjects may 
be mentioned in addition to those already dealt with : — Employees’ Lia- 
bility, Building Societies, Burials, Coal Mines, Explosives, Factories 
AND Workshops, and Markets and Fairs. For his statutory powers, see 
Index to the Statutes, under Secretary of State ; and for a fuller account 
of the office, Anson, Law and Custom of the Ccfstitviion^ vol. ii. pp. 227^ etc. 
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Homicide is the killing of man by man, or through agencies or 
instruments, animate or inanimate, put into action by man. 

This ma^ occur under circumstances creating (1) criminal liability, 
(2) civil liability, (3) no legal liability whatever. 

Criminal LMility. — The English law does not, like some other systems, 
classify homicides by specified degrees of culpability (see Ind. Penal Code, 
6S. 299-309). 

But where the slaying is deliberate and unjustifiable or inexcusable by 
law, it is punishable as high, treason or as felony according to the status 
of the person killed. See Duel ; Murder ; Treason. 

Where it is legally culpable but not deliberate, it is punishable as man- 
slaughter (Steph. Dig. Grim. Imw^ 5th ed., 181). See Chance Medley; 
Duel ; Manslaughter. How far provocation may extenuate homicide is 
considered under those heads. Where a sane man kills himself, he commits 
the ofifence of fdo de se. See Suicide. 

Civil Liability. — Until 1846, where a man was killed by the act or 
default of another which would have entitled the deceased if he had been 
injured only and not killed to sue for damages, personal representatives and 
the wife and relatives of the deceased had no legal remedy under English 
law, the cause of action being regarded as personal and subject to the maxim 
custio personalis moritur cum personA {q.v.). Scots law was different, pro- 
viding a means of compensation under the name of assythment ; and in 
Anglo-Saxon and early English law a rude form of compensation was 
provided by the blood wite. 

By the Eatal Accident Acts, 1846, commonly called Lord Campbell's 
Act, 9 & 10 Viet. c. 95, amended by 27 & 28 Viet. c. 95, a right of action 
was given against a person who, by his wrongful act, neglect, or default, 
caused the death of another. This right attaches to cases under the 
Employers' Liability Act, 1880, and the Compensation for Accidents Act, 
1897. The action is brought by the executor or administrator of the 
deceased on behalf of the lawful parents, spouse, or children of the deceased 
within twelve months of the death (ss. 2, 3). 

It is immaterial whether the wrongful act was criminally punishable or 
not ; and the questions to be considered are (1) whether the act if the 
deceased had survived would have given him a cause of action ; (2) what loss 
or expense has been caused to the surviving relatives by the death. The 
whole subject, including all the case law up to 1894, is fully treated by Mr. 
Beven {Negligence^ 2nd ed., 215-251). Claims by the representatives of 
several persons killed by the same wrongful acts can now, if convenience 
permits, be joined in a single action (R S. 0. of 26t/li October 1896, Order 16, 
r. 1, an4,County Court Eules of 19th November 1896, Order 3,r. 1). These 
rules get rid of the decisions in JSannay v. Smurthwaite, [1894] App. 
Cas, 494, and Carter v. Bigiy^ [1896] 2 Q. B. 113, decided on the previous 
rules of procedure. • 

No Legal IdahUity. — There are many instances in which homicide, while, 
as already eaidi, primd fewie it amounts to a crime, entails no legal liability. 
The general grounds for rebutting the presumptions common to all crimes 
have already been indicated under General Exceptions and Guilty 
Mind. But it may be profitable to recapitulate the special pairticular 
references to homicide, and to add the particular defences only applying 
in such cases — 

{a) No criminal liability attaches where the death happens more than a 
year and a day after the act or omission which led to it (Steph. Dig. OWm. 
Law, 6th ed., p. 180). Th^ is a rough and ready way of settling the 
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question of cause and effect. It does not apply to civil liability, except 
that if the deceased sued in his lifetime his relatives cannot sue under Lord 
Campbell's Act, 1846. 

(b) No criminal liability attaches if the slayer was not of sufficient 
mental capacity to commit crime, i.e, was an idiot or lunatic, or a child under 
seven years. The liability of children between seven and fourteen depends 
on whether the child has or has not attained sufficient maturity of under- 
standing to judge the nature and consequences of his act, and the old 
maxim, malitia mpplet cetatem, is in cei*tain cases then applied (cp. Ind. Penal 
Code, 88. 82, 83, 84). See Infants; Idiot; Lunacy; Drunkenness. 

The civil liability of an idiot or lunatic for homicide is not ascertained 
(Wood Eenton onZi«??acy,p.64),and both the criminal and the civil liability for 
homicide of a drunken person are in dispute, some judges regarding drunken- 
ness as a state of temporary insanity, whether it is produced, like much 
insanity, by the man's own misconduct, or is consequent on hocussing or the 
like, but while it lasts depriving him of the consciousness of the nature 
and quality of his acts necessary to constitute criminal liability for felonious 
homicide. 

In the Indian Penal Code, ss. 85, 86, the view is taken that where the 
drunkenness arises from intoxicants administered to a man without his 
knowledge or consent, and renders him incapable of knowing the nature 
of his acts, or that he is doing what is wrong or contrary to law, he is 
not liable for an offence then committed. Where a particular knowledge 
or intent is an element in crime, a man who has intoxicated himself is 
liable as if he actually had the knowledge or intent (s. 85) ; but a consent 
given when in a state of intoxiciition, causing inability to understand the 
nature and consequence of the act consented to, is not consent within the 
code (s. 90). See Steph. Dir/. Or., 5th ed., art. 29 ; Mayne, Ind, Crim, Law, 
pp. 391, 392. The English decisions on this subject are treated under 
Drunkenness, ante, vol. iv. p. 362. 

(c) Homicide is also not criminally punishable where it is honestly 
committed on reasonable belief of the existence of facts which, if true, 
would have justified or excused it in law, i.c. on an honest mistake of fact 
(iJ. V. Tolson, 1889, 23 Q. B. D. 168; Mayne, Ind, Crim. Law^ 1896, 
pp. 331-338). See Guilty Mind. 

{d) Sec^ 7 of the Offences against the Person Act, 1861, expressly excepts 
from punishment a man who kills another by misfortune or misadventure, 
or in his own defence, or in any other manner, without felony, i,c, without 
any of the attendant circumstances or intents necessary to constitute the 
act murder or manslaughter. The exceptions are usually classed as justi- 
fiable homicide and excusable homicide ; neither consent to death noj; duress, 
even amounting to threat of death, nor necessity, justify or excuse homi- 
cide (see Mayne, Ind. Crim. Law^ 1896, p. 366; B, v. Dudley, 1884, 
14 Q. B. D. 273). 

J'njstiJiable homicide is said to be of three kinds — 

(1) Execution of a criminal by a proper officer under and in- strict 
conformity with the lawful sentence of a Court of competent jurisdiction. 

(2) Slaying by public servants (or other person acting in his aid in the 
legal exercise of a particular duty for the suppression of treason or felony) 
of a i^raon who resists or prevents him from executing it. This includes 
the Mlingin civil war by the officers of the & fajcto Government, the sup- 
pression of riots {R. V. Finney, 1831, 3 St. Tti. N. 8. 1), and the arrest of 
fugitive felons (see Arrest). It is immaterial whether the public servants 
are military or police, provided that they hava a public duty to discharge. 
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(3) Slaying a person in prevention of a serious, forcible, or atrocious 
crime against person or property, e,g. an attempt to murder, ravish, or rob. 
This applies to all subjects of the Queen, irrespective of the presence or 
absence of a magistrate. 

In cases (2) and (3) the killing will not be justified if there was any 
reasonable method of executing the duty or preventing the crime without 
' resort to it ; and it is not clear that the justification applies to cases where 
the duty relates to the capture of fugitive misdemeanants, though it does 
apply to a serious and dangerous riot irrespective of the reading of the 
Eiot Act. "the latest exposition of the law on this subject is in the report 
of the late Lord Bowen on the action of the military in suppressing a riot 
in Yorkshire (see Pari. Pap. 1894; Mayne, Ind. Grim. Law, 1896, 303-307). 

JSxcusaile homicide falls under two heads — 

{a) Where a man in doing a lawful act without negligence, and without 
intent of hurt, kills another by mishap, misadventure, or misfortune. In 
such a case this would give rise to neither criminal nor civil liability (see 
R V. Salmon, 1881, 6 Q. B. D. 79 ; StanUy v. Fowell, [1891] 1 Q. B. 86). 
But the Courts are astute to find evidence of negligence in such cases (see 
Chastisement). 

(6) Where a man kills another in defence of himself, his parent, wife, 
child, or servant, and not from any malice or desire of vengeance. It does 
not extend to the killing of another to avoid a greater evil to the slayer, 
or from the instinct of self-preservation {B, v. Dudley, 1884, 14 Q. B. 1), 
273). 

The plea of self-defence is distinct from that usually described as pro- 
vocation, which is called in to excuse an offensive and not a defensive act 
(see Manslaughter ; Murder). 

The defence must be against some forcible and illegal attempt against 
life, honour (in the sexual sense), or liberty, and against the latter only 
when the attempt is not merely for the purpose of bringing before a Court 
of justice, but for abduction, kidnapping, or the like {Broadfoofs case ; Post. 
Grim. Law, 154 ; B, v. SaUler, 1857, 27 L. J. M. ( 3 . 50 ; B, v. Ghapman, 
1871, 12 Cox C. C. 4). 

(c) Where a man kills another in defence of his property against 
robbery, burglary, and also larceny, or housebreaking, or any malicious 
damage where the circumstances cause reasonable apprehension that death 
or grievous harm may result to some person. See Burglary, vol. ii. p. 306. 

But the excuse is useless, or only effective to reduce the crime from 
murder to manslaughter, unless the slayer took first every reasonable mode 
of defence other than killing which the emergency permitted, and used no 
more f«ce than was reasonably necessary to repel and defeat the attack 
(1 East, P. C. 272, 287). The difference between justification and excuse 
is accepted, but narrow. As to homicide by use of ^plosives, see 
Manslaughter; Murder. 


Hong* Kong. — An island off the coast of China occupied by the 
British Government in 1841, formally ceded by the treaty of Nanking in 
the following year, and now organised as a British colony. The penihsula of 
Kowloon on the mainland was ceded in 1861, and now forms part of the 
colony. The government of the colony is administered under letters pateut 
of 19th January 1888 by a governor, assisted by an Executive Council anda 
small Le^lative Council. One of the nominated members of the Legislative 
Cotmcil is usually a Chines^ The Supreme Court at present consii^^ bf 
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the chief justice and one puisne judge. The laws of the colony are EngUsh 
in their origin. From the Supreme Court there is an appeal to the Queen 
in Council ; for conditions of appeal, see Privy Council. 

[Authorities , — Colonial Office List, and Hong Kong Ordinances, especially 
the Supreme Court Ordinance of 1873. A revised code of civil procedure 
is being prepared by Chief Justice Sir J. W. Carrington.] 


Honorary— 

Camns , — As to appointment of, see Dean and Ciiapter, voI. iv. at 
p. 117. 

Trustees , — A term applied to the trustees appointed to preserve con- 
tingent remainders. See vol. iii. at p. 324. 


Honour. — A, The law relating to the acceptance and payment of 
a bill of exchange for honour is codified by secs. Go to 68 of the Bills 
of Exchange Act, 1882. 

1. Where the bill has been protested for dishonour by non-acceptance^ 
or for better secuiity, and is not overdue, any person, not being a party 
already liable thereon, may, with the consent of the holder^ intervene and 
accept the bill, supra protest, for the honour of any party liable thereon, 
or for the honour of the person for whose account it is drawn. The 
acceptance must be written on the bill and signed. It may be for part 
only of the sum. Unless it states otherwise, it is deemed to be for the 
honour of the drawer. If the bill is payable after sight, maturity is 
calculated from the noting for non-acceptance (s. 65). The acceptor for 
honour is liable for the payment of the bill to the holder, and also to all 
parties subsequent to the party for whose honour he accepts, but only if 
the bill is duly presented for payment to the drawee, and protested for 
non-payment, and the acceptor has notice of these facts (s. 66). As to 
presentment for payment, and the other “general duties of the holder,” 
see 8. 67 (2) and vol. ii. p. 101. And if the bill contains a reference in 
case of need (vol. ii. p. 96), it must be protested for non-payment before 
it is presented to the acceptor for honour or referee (s. 67). If dishonoured 
by the acceptor for honour it must be protested for non-payment (s. 67 (4)). 

2. Where a bill has been protested for non-payment, any person may 
intervene and pay it supra protest for the honour of any imrty liable 
thereon, or for the honour of the person on whose account it is drawn. If 
two or more persons offer to pay, he whose payment will discharge most 
imrties is to b% preferred. The payment must be attested by a notarial 
act of honour, appended to the protest, and founded on a declaration by 
the payer, or his agent, of his intention in paying. Parties subsequent to 
the party for whose honour the imyment is made are discharged, and the 
payer is put into the shoes of the holder as regards such party and earlier 
parties liable to him. The payer is entitled to the bill and protest. If 
the holder refuses payment for honour he loses his rights against the 
parties who would be discharged thereby. 

B, See Tithing. 


Honourable. — A titular prefix to the names of certain persons, 
who assume it either by courtesy, according tofcustom, or by royal warrant 
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of precedency, or in virtue of some office. Those who bear it by courtesy 
are all the sons and daughters of viscounts and barons, and the younger 
sons of earls ; and the custom corresponds to that by which all the sons 
and daughters of dukes, marquises, and earls bear the courtesy title of lord 
or lady, or, in the case of the eldest son, one of the inferior territorial 
titles of his father. After the creation of legal life peers, and in the absence 
of a custom, there was doubt as to whether their children were to bear 
this courtesy title, and this matter was settled by a royal warrant of 
precedency in August 1897 announcing that the children of legal life 
peers, and the children of those deceased, should in future bear the prefix 
of Honourable, and take precedence immediately after the younger children 
of barons and immediately before baronets. Honourables of the second 
class are the judges of the High Court, County Court judges (by a 
warrant of rank and precedence of 1884, which also fixed their precedence 
next after knights bachelors), maids of honour, and members of Executive 
and Legislative Councils of the colonies with responsible government. 

By virtue of their office also Privy Councillors have the style “ Right 
Honourable.” The customary modes of addressing documents, letters, etc., 
in which the prefixes Honourable, Right Honourable, Most Honourable are 
used in addressing members of the peerage are rather matters of social 
observance than of title. 

\Authority. — Dod, Peerage, etc!] 


Honour, Titles of; Dignities.— of Honour or 
Dignities are certain personal distinctions or titles held or conferred by the 
sovereign. If any difference is to be observed between them, the dignity is 
the honour itself ; the title of honour is the description of the person who 
bears it ; an earldom being the dignity, the title earl is the title of honour ; 
but it is usual to speak either of the dignity of an earldom or of an 
earl. 

Some of these dignities, or titles of honour, having originally been 
annexed to the possession of lands granted by the feudal sovereigns, were 
considered incorporeal hereditaments {q-v.), and are still classed under the 
head of real property ; all the various degrees of nobility are of this class ; 
the dignities of Duke, Marquis, Earl, Viscount, and Baron. The dignity, or 
title of honour, of a baronetcy {q,v,), though not of feudal origin, and though 
it may not be granted of a place, is also an incorporeal hereditament ; ajid, 
as such, is like the other above-named descendible dignities {In re Sir J. 
Bivett-Garnac's Will, 1885, 30 Ch. D. 136). Upon the question of the creation 
and de|j?ent, etc., of this class of dignities, see article Peerage. 

Other dignities not hereditary are the knights of the varijpus' Orders {q>'o!), 
and knights bachelors (j.v.). Esquires {q.v!) and gentlemen {q.v.), although 
they are reckoned amongst the lesser nobiljty by Sir Edward Coke (since, 
one is practically the other, for every esquire is a gentleman, and every 
gentleman is arma gcrens),B,v^ impliedly excluded from the holders of titles 
of honour or dignities. At page 667, Inst. Part II., he says : “ Having spokCn 
of all the names of dignity, let us now speak of the names of worship ; these 
being esquire and gentleman.” * 

Amongst the other non-hereditary dignities are the spiritual and other 
life peers, whether lords of Parliament or not, as being of the nobility. 

. Titles of honour or names of dignities are not “ additions,” but peat 
the same ; not like the additions of estate, in the case of esquire or gentle- ■ 
man, or of trade as in the ca|e of a merchant. Since the abolition of pjw 
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in abatement for misnomer and want of addition, the proper statement of 
titles and dignities is not of so much importance, but attention is still to be 
paid to them. If a man has an inferior name of dignity he is to be named 
by his Christian name and surname, with the name of the dignity ; if he is 
of the peerage, by his Christian name only, and name of dignity which 
stands for his surname ; in the latter case, too, he signs with the name of 
the dignity, without his Christian name or surname ; and with that of the 
highest if he has more than one. The same rule applies where a woman 
holds a dignity in her own right. As to the rank a woman holds by 
marriage, see Peecedence and Peebage. 

[Authorities. — Coke,7ws^. Part II. ii. p. 665 ; Imt iv. p. 362 ; Selden,tit. 
“ Hon.” chs. V. and ix. ; Black. Com. bk. i. ch. xii. ; 2 Stephen, Com. bk. iv. 
eh. ix. ; Com. Dig. tit. “ Dignity,” p. 403.] 


Hops appear not to be within the Sale of Food and Drugs Acts, 
unless sold for medicinal purposes (see James v. Jones, [1894] 1 Q. B. 304). 

1. Their adulteration is punishable under 7 Geo. ii. c. 19, by a penalty of 
£5 per cwt. for all hops sophisticated, i.e. mixed with any ingredient or drug 
to alter their colour or scent. This includes smoking them with sulphur 
{R V. Pack, 1795, 6 T. R 374). 

The trade in hops is regulated by three statutes (1799, 39 & 40 Geo. III. 
c. 81 ; 1814, 54 Geo. iii. c. 123 ; 1866, 29 & 30 Viet. c. 37), which aim at 
tlie prevention of frauds on purchasers. Hops must not l)e put in bags 
of a greater gross weight than 10 lb. for every cwt. of hops contained in the 
bags (1799, s. 3), and the growers must put their names on bags or pockets 
(1814, 8. 1). 

Foreign hops must not be rebagged in British bags (1866, s. 7). The 
bags or pockets must also, under penalty, be marked by owner, grower, or 
planter with the weight and year and place of growth (1866, ss. 3, 3). A 
penalty is also incurred for false descriptions, symbols, or trade marks 
(s. 4), and mixing of hops of difierent qualities or values is prohibited 
(1866, ss. 5, 6). 

The sale of liops improperly marked or not marked is an offence unless 
done in bond fide belief that i)roper marks were on the pockets (s. 6), as is 
wilful alteration of any mark (s. 8). Justices may issue search warrants 
for bags improperly marked (s. 10). The seller of hops in marked bags 
warrants the genuineness of the description (s. 18). The vendor thereof can 
be made to disclose whence he bought or got them, under penalty of fine.' 
Eefusal or neglect to do so is conclusive evidence against himself that he 
knew the marks to be improper (s. 9). The penalties appear to be ’itcover- 
able by action ujder the Merchandise Marks Act, 1862 (25 & 26 Viet. c. 88, 
8. 15), without j)rejudice to any civil remedies for damages (1866, ss. 13, 14, 
19). The repeal of the Act of 1862 by the Merchandise Marks Act, 1887 
(50 & 51 Viet. c. 28, s. 23), has caused some confusion as to the procedure; 
but the latter Act also deals with the above offences so far as they involve 
false trade description. 

2. Theft of growing hops or their destruction or damage with larcenous 
intent iB punishable under sec. 37 of the Larceny Act, 1861 (24 & 25 Viet, 
c. 96). Setting fire to a hop oast is .felony within sec. 3 of the Malicious 
Damage Aot, 1861 (c. 97). Destroying hop binds growing on poles in a hop 
plantation is felony under sec. 19 of the same Act, and sec. 24 provides a 
summary remedy for malicious damage to growing hops. 

As to the rating and tithing of hop ground^ see Bating ; Tithes. 
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Horses- — hdrodvjdory. — With a view to encourage the breeding 
of strong and useful horses in this country, statutes have from time to 
time been passed prohibiting their exportation or restraining the excessive 
increase of horse-races; but the number and value of th^ Royal Plates, 
and the high prices paid for well-bred horses, were considered to have 
rendered this legislation unnecessary, and these statutes have, therefore, 
all been repealed. There are, however, still a variety of statutes relating 
to the horse, and the older reports abound in cases in which it is the 
subject-matter of the action. In this article it is proposed, first, to 
give a synopsis of these statutes, and, secondly, to deal with some of the 
more important points which have come before the Courts relating to 
the sale, etc., of horses. 

I. Horse Stealing, etc, — By 24 & 25 Viet. c. 96, s. 1, the stealing of any 
horse, mare, gelding, colt, or filly is felony, punishable with penal servitude 
for any term not exceeding fourteen years, or imprisonment for any term 
not exceeding two years with or without hard labour ; and by sec. 11, the 
wilful killing of any animal with intent to steal the carcass, skin, or any 
part of such animal, is also made felony, and is punishable in like manner 
as the felonious stealing of the same, provided the offence of stealing the 
animal so killed would have amounted to felony. 

If a horse in a close is taken with intent to steal him, but the thief is 
caught before he gets out of the close, the offence is complete (1 Hale, 608). 
And where the prisoner went into the stable of an inn, and, pointing to a 
mare, said to the ostler, ‘‘ That is my horse, saddle him,” and the ostler did 
so, and the prisoner tried to mount the mare in the inn yard, but failing 
to do so, directed the ostler to lead the mare out of the yard for him to 
mount, and the ostler led her out, but before the prisoner had time to 
mount her a person who knew the mare came up and the prisoner was 
secured, it was held that if the prisoner caused the mare to be led out of 
the stable intending to steal her, that was a sufficient taking to constitute 
a felony (Jl. v. Pitman, 1826, 2 Car. & P. 423). If a horse is hired for the 
day by a person intending at the time of hiring to appropriate it, and 
it is accordingly taken away and sold, a felony is committed, because the 
owner did not intend to relinquish his property in the horse, but only the 
temporary possession (P, v. Pear, 1789, 1 Leach, 521 ; 11, v. Pratt, 1828, 
1 Moo. C. C. 185). So where the prisoner hired a horse with the intention 
of converting it to his own use, and afterwards offered it for sale, but no 
sale took place, it was held nevertheless that he was guilty of larceny 
(iZ. V. Jansm, 1849, 4 Cox C. C. 82, overruling P, v. Broolcs, 1838, 8 Car. & 
P. 295). But where a horse is hired for a particular purpose the selling 
him a|^r that purpose is accomplished will not constitute a new felonious 
taking {P, v. Panics, 1821, Russ. & R. 441). 

A taking with the bare intent to use a liorse, though ^^nlawfully, will 
be only a trespass, if the jury are satisfied that such w4s the original 
intention {P, v. Phillips, 1801, 2 East, P. C. c. 16, s. 98); and if a person 
stealing other property takes a horse, not with intent to steal it, but only 
to get off more conveniently with the stolen property, the taking of the 
horse is not a felony (P, v. Crump, 1825, 1 Car, & P. 658). 

By 26 & 27 Viet. c. 103, taking fodder by a servant contrary to order, 
to feed his master’s horse, is not to be felony, but is to be punishable 
summarily. 

SaU in Market Overt — Pecovery of Stolen Horses, — Although as a genital 
rule the purchaser of stolen goods in market overt acquires a title to 
them, this is not the case ^ith regard to stolen horses. For a purchaser 
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gains no j^roperty in a horse which has been stolen unless he buys it in a 
fair or market overt, according to the directions of the Statutes 2 & 3 
Phil. & Mary, c. 7, and 31 Eliz. c. 12. By these statutes it is enacted 
that the horse which is for sale shall be openly exposed in the time of such 
fair or market, for one whole hour together, between ten in the morning 
and sunset, in the public place used for such sales, and not in any private 
yard or stable ; and afterwards brought by both the seller and buyer to the 
bookkeeper of such fair or market ; that toll be paid, if any be due, and if 
not, one penny to the bookkeeper, who shall enter down the price, colour, 
and marks of the horse, with the names, additions, and abodes of the buyer 
and seller, the latter being properly attested. 

The sale of a horse under these statutory regulations does not take 
away the property of the owner, if within six months after the liorse is 
stolen he puts in his claim before some magistrate where the horse shall 
be found, and within forty days more proves it to be his property by the 
oath of two witnesses, and tenders to the person in possession such pric<^ 
as he loud fide paid for him in market overt (31 Eliz. c. 12, s. 4). 

Unless, however, it is proved that the horse was stolen, a magistrate has 
no authority to restore it ; and, therefore, where a complaint was made to a 
magistrate by A., the owner, that his horse had been stolen by B., without 
actual proof of its having been stolen, it was held that an officer, although 
armed with a warrant against B., was not justified in taking the horse out 
of the possession of the bond fide purchaser from B. {Joseph w.AdkinSy 1817, 
2 Stark. N. P. 70). 

The onus of showing that the formalities required by the statute have 
been observed lies on the buyer {Moran v. Fitty 1873, 42 L. J. Q. B. 47 ; 
28 li. T. N. S. 554). But where no evidence was given of compliance with 
the statutory regulations, a bond fide purchaser of a horse from a person 
who had bought it at a fair was held entitled to maintain trover against the 
original owner for retaking it {North v. Jacksmiy 1859, 2 F. & F. 198). A 
nieie repository for liorses is not market overt {Lee v. BayeSy 1856, 
18 C. B. 601). 

Killiny or Mainviiiy Horses, — By 24 & 25 Viet. c. 97, s. 40, the unlawful 
and malicious killing, maiming, or wounding any cattle is felony, i)unish- 
able in like manner as horse-stealing {supra). The word “ cattle includes 
horses {E. v. Pateyy 1770, 2 Black. W. 721). The distinction between maim- 
ing and wounding appears to be that the former implies permanent 
injury, while the latter docs not necessarily do so {R, v. JeanSy 1844, 1 
Car. & Kir. 539 ; B. v. Haywood, 1801, Kuss. & li. 16). It is not necessary 
to constitute wounding that any instrument other than the hand should 
be used {R. v. Bnlloclcy 1868, L. E. 1 C. C. K. 115; 37 L. J. M^C. 47). 
The offence need not be proved to have been committed from malice 
against the owier (24 & 25 Viet. c. 97, s. 58), but an evil intent in the 
prisoner musf appear {R. v, Tivey, 1845, 1 Car. & Kir. 704 ; R. v. Mogg, 1834, 
4 Car. & P. 364). Where the act is cruel and wanton, the law will imply 
malice {R. v. Welsh, 1875, 1 Q. B. D. 23 ; 45 L. J. M. C. 17). 

Drugging Horses, — By the Drugging of Animals Act, 1876 (39 & 40 
Viet c. 13), the practice of administering poisonous drugs to horses and 
other animals by disqualified persons, and without the knowledge and 
consent of the owner of such animals, is made punishable by fine or 
imprisonment The Act does not extend to the owner of the animal, nor 
anyone acting under his authority, nor does it exempt a person from 
punishment under any other Act, so that he be not punished more t^an 
once for the same offence. , . , 
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Soldier mahmg away, etc., with Horse. — By sec. 24 of the Army Aqt, 1881 
(44 & 46 Viet. c. 68), a soldier who makes away with (whether hj pawning, 
selling, destruction, or otherwise) any horse of which he has charge; or 
loses by neglect, or wilfully injures such horse; or ill-treats any horse used 
in the public service, is liable on conviction by court-martial to imprison- 
ihent or such less punishment as is mentioned in the Act. 

Slaughtering Horses.— Vnder the Knackers Act, 1786 (26 Geo. III. c. 71), 
8. 1, every person keeping a knackers* yard must take out a licence, which 
may be granted by Quarter Sessions on a certificate under the hands and 
seals of the minister and churchwardens or overseers, or of the minister and 
two or more householders of the parish. The person licensed is to affix 
to his house his name and the words " Licensed for slaughtering horses,” 
pursuant to the Act (s. 2). The vestry are to appoint an inspector to 
whom notice of the intention to slaughter any horse, etc., is to be 
given, and a record is to be kept of all animals brought to the licensed 
premises to be slaughtered (ss. 3-5). If the person bringing them does not 
satisfactorily account for their possession, he may be taken before a justice 
and committed to prison (s. 7). Persons are punishable who slaughter 
horses, etc., for any other purpose than for butcher's meat, or who flay 
dead animals brought to the place without a licence (ss. 8, 9). Penalties 
are imposed on persons making false entries in their books (s. 10), and on 
those lending any house, etc., for the purpose of slaughtering without a 
licence (s. 13). The Act does not extend to curriers, etc., killing dis- 
tempered animals (s. 14), but a penalty is imposed upon such persons 
killing sound horses (s. 15). 

This Act is amended by 7 & 8 Viet. c. 87, under which the licences 
are to be annual, but may be renewed without fresh certificates, and 
cancelled for contravention of the Acts (ss. 1, 2). 

These Acts, like the 2 Phil. & Mary, c. 7, and 31 Eliz. c. 12 {supra), were 
passed with the object of repressing horse-stealing. They are both 
repealed as regards the metropolis by the Public Health (London) Act, 
1891 (64 & 55 Viet. c. 76), which, by sec. 20, makes special provision for 
the licensing of such places in London outside the city. The powers of 
the Quarter Sessions as to licensing are now transferred to the district 
council or county borough (56 & 67 Viet. c. 73, ss. 27 (2), 32), and those 
of the vestry to the parish council or meeting {ibid. ss. 6 (l,a), 19 (4)). 

The Knackers Act is further amended by the Cruelty to Animals 
Act, 1849 (12 & 13 Viet. c. 92), by which neglect on the part of the 
licensed person to affix his name, etc., to his premises is rendered penal 
(s. 7) ; regulations are made with regard to the treatment of horses, etc., 
sent te^be slaughtered (s. 8) ; a penalty is imposed for using or employing 
any horse intended for slaughter (s. 9) ; and a licensed knackpr is prohibited 
from exercising the trade of a horse-dealer (s. 11). 

SlaugMer of Injured Horses. — By the Injured Animals Act, 1894 (57 & 68 . 
Viet. c. 22), s. 1, a constable who finds any horse, etc., so severely injured 
that it cannot without cruelty be led away, shall, if the owner is absent or 
refuses to consent to its^ destruction, at once summon a duly registered 
veterinary surgeon, if such a person resides within a reasonable distance ; 
and if it appears by his certificate that the animal is mortally injured, or so 
severely that it is cruel to keep it alive, the constable may without the 
wnsent of the owner cause the animal to be slaughtered. Any yeasonable 
expense which may be incurred by the constable in so slau^terijiig 
the animal or removing its carcass may be recovered from the 
summarily (s. 2). ^ 
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The object of the Act appears to be the slaughter of horses injured by 
accidents in the streets. If no veterinary surgeon resides within reasonable 
distance, it would appear that the constable would have no power to 
slaughter the animal without the consent of the owner. 

Exposure of Diseased Horses. — By the Diseases of Animals Act, 1894 (57 
& 58 Viet. c. 57), s. 22 (xxxv. xxxvi.), the Board of Agriculture may make 
orders for extending for all or any of the purposes of the Act, the definition 
of “ disease,” so that it shall for those purposes comprise any disease of 
animals, and for extending the definition of ** animals ” so that it shall com- 
prise Jiny kind of four-footed beast. Accordingly, by the Glanders or 
Farcy Order, 1894, horses, etc., are to be deemed “ animals,” and glanders, 
including farcy, a “ disease.” The exposure of a diseased horse in a sale- 
yard or other public or private place, where horses, etc., are commonly 
exposed for sale, is prohibited. And provisions are made against placing a 
diseased horse in a lair, etc., adjacent to a market or fair, and also with 
regard k) tlie carriage and pasturing of diseased horses. 

Horseflesh. — By the Sale of Horseflesh, etc., Eegulation Act, 1889 (52 & 
53 Viet. c. 11), 8. 1, the sale of horseflesh for human food elsewhere than in 
any shop, etc., over which there sluill appear in legible characters, words 
indicating that liorseflesh is sold there, is prohibited. It is not to be 
supxdied for human food to any person who has asked for other meat (s. 2). 
Provision is made for the inspection by any medical officer of health, etc., 
of any meat wliich he has reason to believe is horseflesh, exposed for sale, 
and intended for human food in any place otlier than such shop, etc., and if 
it appears to be so, he may seize it (s. 3>). On complaint made on oath by 
any such officer, any justice may grant him a search warrant (s. 4). The 
justice may make such order with regard to the meat seized as he thinks 
desirable, and the person in whose possession the meat was found is to be 
deemed to have committed an offence under the Act, unless he proves that 
it was not intended for human food (s. 5). A penalty not exceeding £20 
is imposed for every such offence (s. 6). Horseflesh ” includes flesh of 
asses and mules, and means horseflesh cooked or uncooked, alone or 
accompanied by or mixed with any other substance (s. 7). 

Horsedealer. — A horsedealer, strictly, is a person who by his traffic 
“distributes” horses {Allen v. Sharp, 1848, 2 Ex. Eep. 357, per Alderson, 
B.). He was defined by 29 Geo. iii. c. 49, s. 5 (repealed), to be a person 
who “seeks his living by buying and selling horses.” Presumably, 
the proprietor of Aldridge^s is a horsedealer {Allen v. Sharp, vbi supra). 
He no longer has to pay duty (37 & 38 Viet. c. 16, s. 11). His premises 
are a “shop” within the meaning of sec. 13 of the Markets and Fairs Act 
(10 & 11 Viet. c. 14) {Fearon v. Mitchell, 1872, L. E. 7 Q. B. 690). ‘^And 
he cannot maintain an action upon a contract for the sale and warranty 
of a horse made by him upon a Sunday {Fennell v. Eidler, 1826, Barn. & 
Cress. 406). * 

By sec. 19, subsec. (5) of the Customs, etc.. Act, 1869 (32 & 33 Viet. c. 14), 
he ne!^ not, if he has made entry of his premises in accordance with sec. 28 
of that Act, take out a licence for any servant employed by him at such 
premises in the course of his trade, other than a servant employed to drive 
a carriage with any horse let to hire for any period exceeding twenty-eight 
r^ys; provided that he has complied with all the provisions contained 
r in that section. 

Horse-^BaeiTig.— With the exception of the Eacecourses Licensing Act, 
1879 (42 & 43 Viet. c. 18), there are no longer any statutory restrictions 
|against racing. By sec. 1 of that Act, a “horag-race” means any race in 
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which any horse, mare, or gelding shall run in competition with any other 
horse, etc., or against time, for any prize of what nature or kind soever, or for 
any bet or wager made in respect of any such horse, etc., or the riders thereof, 
and at which more than twenty persons are present ; and (s. 2) declares 
all horse-races unlawful within ten miles of Charing Cross, unless licensed 
pursuant to the provisions of secs. 3 and 4 of the Act. Penalties are 
imposed on persons convicted of taking part in unlicensed horse-races, and 
on the owners and occupiers of the ground where such races take place 
(ss. 5, 6) ; and every race held in contravention of the Act is to be deemed 
a nuisance (s. 7). 

There is no longer any duty payable on race-horses (37 & 38 Viet, 
c. 16, ss. 11, 21). As to betting on horse-races, see Betting. 

11. Sale, etc., ofHorm, — The sale of horses otherwise than in market overt 
is governed by the same rules of law as the sale of other goods, and these 
rules have recently been codified by the Sale of Goods Act, 1893 (56 & 57 
Viet. c. 71). By sec. 22, subsec. (2) of that Act nothing therein contained 
shall affect the law relating to the sale of horses, i.e. their sale in market overt 
as provided for by 2 & 3 Phil. & Mary, c. 7, and 31 Eliz. c. 12 {supra). But 
there are many incidents in the sale of horses which do not occur in the case 
of sales of other goods, and the law of warranty, although it is equally 
applicable to the sale of other goods, has become inseparably associated 
with the sale of a horse. These incidents have raised a considerable body of 
what has sometimes been called ** horse law,” and it is proposed to deal 
with them as fully as the limits of this article will permit. 

Umoundriess and Vioe. — In buying and selling horses it is of great 
importance to ascertain what constitutes unsoundness, and what habits are 
to be considered vices. 

According to Best, C.J., the word “sound” means perfect {Best v. 
Osborne, 1825, Russ. & M. 290) ; and according to Parke, B., it means what 
it expresses, namely, that the animal is sound and free from disease 
at the time he is warranted {Kiddell v. Burnard, 1842, 9 Mee. & W. 670). 
The nile as to unsoundness is, that if, at the time of sale, the horse has 
any disease, which either actually does diminish his natural usefulness, so 
as to make him less capable of work of any description ; or which, in its 
ordinary progress, will diminish his natural usefulness, or if he has, either 
from disease or from accident, undergone any alteration of structure, that 
either does or in its ordinary effects will diminish his usefulness, such a 
horse is unsound {Kidddl v. Burnard, 1842, 9 Mee. & W. 670 ; Coates v. 
Stephens, 1838, 2 Moo. & R. 157). The rule as to unsoundness applies to 
cases of disease and accident which from their nature are only temporary, 
it no1}*being necessary that the disorder should be permanent and incurable 
{Eltm V. Jordan, 1815, 1 Stark. K P. 127; 18 R. R 754; Kiddell v. 
Burnard, vM supra). 

A vice is a bad habit, and a bad habit to constitute vice must either be 
shown in the temper of the horse, so as to make him dangerous, or dinniTiiHh 
his natural usefulness; or it must be a habit decidedly injurious to his 
health {Scholefield v. RM, 1839, 2 Moo. & R 210). 

The soundness or unsoundness of a horse is a question peculiarly fit for 
the consideration of a jury, and the Court will not set aside a vbrdict oix 
account of there being a preponderance of evidence the other way (Lewis v. 
Peake, 1816, 7 Taun. 153 ; 17 R R 276). 

As to the various diseases, defects, or alterations in structure, ahd bad 
habits which constitute unsoundness or vice, see Oliphant on Serees, 5th 
ed^, pp. 66-102. # ’ 
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Warremty. — In a contract of sale, unless the circumstances are such as 
to show a different intention, there is an implied warranty of title (Sale of 
Goods Act, 1893, & 12). Upon the sale of a horse, therefore, the law will 
imply a warranty on the part of the seller that he has a right to sell it 
{Edtoarda v. Pearson, 1890, 6 T. L. £. 220). But there is no implied 
warranty of the quality of the horse, unless there are some circumstances 
beyond the mere fact of the sale from which it may be implied (Chmier v. 
Hopkins, 1838, 4 Mee. & W. 399; Ward v. HMs, 1878, 4 App. Cas. 13; 
48 L. J. C. r. 281 ; Sale of Goods Act, 1893, s. 14). The maxim caveat 
emptor (q.v.) is the general rule applicable to sales, so far as quality is con- 
cerned, and except there is fraud, or an express warranty, or a warranty is 
implied from the circumstances of the sale, the buyer has no right of action 
against the seller in the event of the animal turning out to lie unsotmd, or 
restive, or unfit for use (HUl v. BaJh, 1857, 2 H. & N. 304 ; 27 L. J. Ex 
45). 

The reason laid down for requiring a warranty of soundness in buying a 
horse is, that it is well known they have secret maladies which cannot 
lie discovered by the usual trials and inspections, and that a warranty 
prevents the purchaser from lieing damnified by those latent defects against 
which no prudence can guard (1 Eol. Abr. 90; Jones v. Bright, 1829, 6 
Bing. 544). A buyer, therefore, who means to protect himself against hidden 
defects should insist on a warranty, and he is not protected otherwise unless 
he can make out fraud (Ormrod v. HtUh, 1845, 14 Mee. & W. 661). 

Tlie term “ warranty ” means an agreement with reference to goods which 
are the subject of a contract of sale, but collateral to the main purpose of 
such contract, the breach of which gives rise to a claim for damages, but 
not to a right to reject the goods and treat the contract as repudiated (Sale 
of Goods Act, 1893, s. 62, subs. (1)). 

No particular words are necessarj' to ccnstitute a warranty ; if a man 
says, “This horse is sound,” that is a warranty (/Sadwion v. Ward, 1825,2 
Car. & P. 211, }ier Best, C.J.). It is not necessaiy that the seller should 
say “ I warrant ” ; it is sufficient if he says that the article is of a particular 
quality, or is fit for a ^larticular purpose (Jones v. Bright, 1829, 3 Moo. & P. 
173, per Best, 0.3.). The general rule laid down by Bayley, J., is, that what- 
ever the seller represents at the time of sale is a warranty ( Wood v. Smith, 
1829, 4 Car. & P. 45). Therefore, if a jierson at the time of sale says, “ You 
may depend upon it the horse is perfectly quiet and free from vice,” it is a 
wairanty (Cave v. Colman, 1828, 3 Moo, & E. 2). Words, however*, of expec- 
tation and estimate only do not amount to a warranty {M‘Connd v. Murphy, 
1873, L. E. 5 P. C. 203 ; 28 L. T. 713), A sound price is not tantamount 
to a warranty of soundness (Parkinson v. Lee, 1802, 2 East, 323; -^E. E, 
429). A warr^ty may be either general or qualified. A general warranty 
is an unconditional undertaking that the horse really is what the warrantor 
professes it to be (Oliphant, 5th ed., 110). If a person at the time of the 
sale says, “ I never warrant, but he is sound so far as I know,” it is a 
qualified warranty, and an action for the breach of it may be maintained 
by the purchaser, if it can be proved that the seller knew of the imsoundness 
( Wood V. SmUh, 1829, 4 Car. & P. 45 ; Pinder v. Button, 1862, 7 L T. 269). 

By the conditions of sale at repositories and public auctions, a specified 
short time is usually allowed, within which the buyer must pve notice of any 
breach of jvarranty. If he neglects to do this, he has no remedy, unless 
such condition has been rendered inoperative by fraud or artifice. YHiere 
a warranty was, to last until noon of the following day, when the sale was 
to become complete, littledale, J., said, “ The^arranty here was as if 
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vendor had said, ‘After twenty-four hours I do not warrant*; such a 
stipulation is not unreasonable ** {Bywater v. lUchardson, 1834, 1 Ad, & E. 
508 ; see also Chapman v. Gkvyther, 1866, L. E. 1 Q. B. 463 ; 35 L. J. Q. B. 
142 ; HincMiffe v. Barwkk, 1880, 5 Ex. 1). 177 ; 49 L. J. Ex. 495, C. A.). 

The purchaser, however, may return the horse at any time within that 
specified in the conditions of sale, even though he has notice of the breach 
of warranty before he removes the horse, and the latter, through an 
accident having happened to it whilst it was in his possession, but not by 
his default, becomes depreciated in value {Head v. Tattersall, 1871, L. R. 7 
Ex. 7 ; 41 L. J. Ex. 4). But the mere fact of the contract of sale containing 
a condition for the return of the horse within a specified short time, in the 
event of its not answering the warranty given, will not deprive the buyer 
of his remedy for the breach, if the performance has become impossible 
without any fault on the part of the seller {Taylor v. Caldwell, 1863, 3 B. & 
S. 826 ; see also Chapman v. Withers, 1888, 20 Q. B. D. 824 ; 57 L. J. Q. B. 
467). 

Where there is any suspicious place apparent to the parties which they 
discuss, or if the seller knows of some defect and does not wish to answer 
for any unsoundness which may proceed from it, he should give a warranty 
specially exempting his liability for any unsouiidness which may proceed 
from the defect in (luestion {Jones v. Cowley, 1825, 4 Barn. & Cress. 445; 
Hemming v. Parry, 1834, 6 Car. & P. 580), or expressly state what he 
warrants. 

A warranty need not be in writing, but it is obviously safer to take a 
written warranty, which should comprehend not only soundness, but freedom 
from vice, and also quietness and age, if necessary (Oliphant, 5 th ed., 113). 
The parties are bound by the written warranty alone, unless some fraud 
can be shown; and even if there be a representation it does not avail 
{Pickering v.* Dawson, 1813, 4 Taun. 785). 

According to Blackstone (3 Corn, 165), “ A warranty can only reach to 
things ill being at the time of the warranty, and not to things in future, as 
that a horse is sound at the time of buying him, not that he will be sound 
two years hence.*’ But a future event may be warranted if there be an 
express undertaking to that effect {Eden v. Parkinson, 1781, Doug. 732 a); 
and it makes no difference whether the warranty be made at the time of 
sale or before sale, so long as the sale is made on the faitli of the warranty 
{Pasley v. Freeman, 1789, 3 T. E. 59 ; 1 E. E. 634). 

If a man sells a horse generally, he warrants no more than that it is d 
horse. But if the buyer asks for a horse to carry a lady, or to drive in a 
particular carriage, he who knows the qualities of the animal and sells, 
undertakes on every principle of honesty that it is fit for the purpose 
indicated ; but if it should turn out that the horse was viciots, or had never 
been in harness, the buyer would be entitled to recover, on proving that it 
was unfit for the purpose for which it was sold {JoTies v. Bright, 1829, 5 
Bing. 544; see also Jones v. Just, 1868, L. R. 3 Q. B. 197). 

In all cases of warranty as to the quality of the thing sold, as, for 
instance, where a horse is warranted sound or the like, the warrantor 
undertakes that it is true at the time of making it ; and the law annexes a 
tacit contract that if it be otherwise than warranted, the seller shall make 
compensation to the buyer {Fielder y, Starkin, 1788, 1 Black. H. 17 ; 2 E. E. 
700). From this it follows that the seller will be liable for ^ny latent 
defect, i.e, for all faults, known or unknown to him, inconsistent with the 
warranty {Parkinson v. Zee, 1802, 2 East, 821 ; 6 R E 429). 

JV'here a horse is sold with a warranty, any fraud at the time of he 





will avoid the contract, though it is not on any point included in the 
warranty {Stewart v. Cocsvelt, 1823, 1 Car. & P. 23). But the contract is not 
avoided by some immaterial representation in the warranty proving untrue, 
c.g, by a misrepresentation as to the place from which the horse was brouglit 
(Geddes v. Pennington^ 1817, 5 Dow, 163). 

The servant of a private owner intrusted with the sale of a horse on one 
particular occasion has no implied authority to warrant {Brady v. Todd, 
1861, 9 C. B. N. S. 592 ; 30 L. J. C. P. 223), except where the sale takes 
place at a fair or other public mart {Alexander v. Gibson, 1811, 2 Camp. 
555; 11 E. E. 797; Brooks v. Hassall, 1883, 49 L. T. 569). But in the 
case of a sale by the servant of a liorsedealer there is an implied authority 
to warrant wherever the sale may take place {Howard v. S/tcimrd, 1866, 
L. E. 2 C. P. 148 ; 36 L. J. C. P. 42) ; and tlie latter will be bound by a 
warranty given by his servant, even though he has expressly forbidden him 
to give one {Pickering v. Bush, 1812, 15 East, 45 ; 13 E. E. 364). 

A general warranty does not cover patent defects, as if a horse 
warranted perfect be minus an eye or a tail (2 Black. Com. 165); as in such 
cases the maxim caveat emptor applies. But blindness or a serious defect 
ir the sight is not necessarily a patent defect, as in the case of “ glass eye ’* 
{Southerne v. Hone, 1618, 2 Eol. Eep. 5), or convexity of the eye 
{Holyday v. Morgan, 1858, 28 L. J. Q. B. 9), and such defects would there- 
fore be covered by a genei'al warranty of soundness. 

The conclusion to be drawn from the cases on this subject ap]>ears to be, 
that the patent defects, wliich the warranty does not cover, must be so 
manifest and pal])able, as to be necessarily within the knowledge and a] )pre- 
hension of the buyer, and also such defects as at the time of the sale either 
are, or will inevitably produce, an unsoundness (Oliphant, 5th ed., p. 131). 

Where there is a breach of warranty by the seller, the buyer is not by 
reason only of such breach entitled to reject the horse; but he may {a) set 
up the breach of warranty in diminution of the price ; or {h) maintain an 
action against the seller for damages for breach of warranty. The fact that 
ho has set up the breach of warranty in diminution of the price does not 
prevent him from maintaining an action for the same breach if he has 
suffered further damage (Sale of Goods Act, 1893, s. 53. See also Street 
V. Blay, 1831, 2 Barn. & Adol. 456). 

If the warranty be unconditioi^al, the only ground on which the horse 
can be returned is that of fraud {StrvM v. Blay, vhi mpra). If there is a 
condition in the contract authorising the return of the liorsc in the event of 
liis not answering to the warranty, the buyer must return him as soon as 
lie ascertains that this is the case {Adam v. llichards, 1795, 2 Black. H. 573 ; 
3 E. E. 508). Where the contract is executory only, as where a 1101*86 is 
ordered of a patty, and lie contracts to supply one for a particular purpose, 
the buyer miy’’ rescind the contract after he has received the horse, if he 
does not answer that purpose, provided he has not kept it longer than was 
necessary for trial, or exercised the dominion of an owner over it, as by 
selling it {Street v. Blay, ubi supra. See also Sale of Goods Act, 1893, s. 11, 
subs. (1)). 

Where a breach of warranty has taken place, the buyer should, in an 
ordinary case, tender the horse back to the seller immediately on discovering 
the breach, and so entitle himself to be repaid the expenses ho has been 
put to in keeping him {Chesterman v. Lamb, 1834, 2 Ad. & E. 129 ; Gross v. 
Bartlett, 1829, 3 Moo. & P. 542) ; and if the seller receives him b^k there 
will be a mutual rescission of the contract ( WcUson v. Downes, 1778, Doug. 
24). But where the seller refuses to take the«horse, he should be sol^ as 
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soon 843 possible by public auction {Caswell v. Coare, 1809, Taun. 566; 10 
R R 606). If the buyer does not wish to tender the horse, he should at 
any rate give notice of the breach of warranty, as his omission to do so 
will raise a strong presumption that the defect complained of did not exist 
at the time of the sale {Fielder v. Starkin, 1788, 1 Black. H. 17 ; 2 R R 
700). But where the breach of warranty can be clearly proved, the length 
of time before notice does not appear material {Pateshall v. Tranter^ 1835, 
8 Ad. & E. 103). 

The measure of damages for breach of warranty is tlie estimated loss 
directly and naturally resulting in the ordinary course of events from the 
breach. In the case of breach of warranty of quality, such loss is pHrfid 
facie the difiference between the value of the horse at the time ©f delivery 
to the buyer and the value it would have had if it had answered to the 
warranty (Sale of Goods Act, 1893, s. 53, subss. (2), (3)). 

If the horse has been returned and no special loss has accrued, the 
damages consist of the price paid {Caswell v. Coarcy 1809, 1 Taun. 566 ; 
11 R. E. 668). If it has not been returned, the measure of damages will be 
the difference between its value with the defect warranted against and the 
value it would have borne without the defect {Jones v. Justy 1868, L. R. 3 
Q.B.197). 

Hiring Horses , — If a horse is let out for hire for the purpose of per- 
forming a particular journey, the party letting warrants that it is fit, and 
proper, and competent for the journey {Clww v. JoneSy 1847, 10 L. T. 231 ; 
see also Hyman v. NySy 1881, 6 Q. B. D. 685). Even though a particular 
horse has been selected out of the owner's stables, it makes no difference, as 
it must be supposed that all are fit for their work {Chew v. JoneSy uli supra). 
If the hirer treats the horse as any prudent man would act towards his own 
horse, he is not answerable for any damage the horse may receive {Cooper 
V, Burtony 1811, 3 Camp. 5 n; 13 E. R. 736). But he is answerable at all 
events if he keeps the horse after the stipulated time, or uses it differently 
from his agreement (Jones on BailmeniSy 121). If he hires a horse to go 
from A. to B., he ought to go by the usual road ; for if he makes a material 
deviation, and any damage ensues, he woidd appear to be liable for it at all 
events {Davis v. Garretty 1830, 6 Bing. 716). Where there has been no 
material deviation, and the horse has not been kept after the stipulated time, 
there must be positive proof of negligence to fix the hirer. If, therefore, an 
action is brought against him for using a hired horse so negligently that it 
broke its knees, it will not be sufficient for the plaintiff* merely to show that 
the horse was a good horse, and was not in the habit of falling {Cooper v. 
Burtouy uU supra). If the horse falls lame on the journey, the hirer may 
abailflbn him at any place where he turns out unfit, and give notice of the 
fact to the party letting him out, whose duty it is to send for him {Chew v. 
JoneSy 1847, 10 L. T. 231, per Pollock, C.B.). Where the Iv)rse's strength 
is exhausted, and it has refused its feed, the hirer has no right to pursue his 
journey with it {Bray v. MaynCy 1818, 1 Gow, 1 ; 21 E. E. 786). The cure 
of a hired horse is at the expense of the owner if it is taken sick on the 
journey agreed upon, without the fault of the hirer (Story on BailmentSy 
258). But if the latter prescribes medicines for it, he is answerable for any 
improper treatment, as his proper course is to call in a veterinary ‘^surgeon 
{Ikan V. Jpatey 1811, 3 Camp. 4; 13 E. R 735). If a hired horse is 
injured owing to the negligence of the hirer's servant, the hirer will be liid^le 
to make good the damage to the owner, and it makes no difference tlmt the 
servant was acting beyond the scope of* his authority at the time the as^ident 
occjirred {C(mp6 Co. v. Maddicky [1891] 2 Q. B. 418 ; 65 L J. Q. B. 676). 
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If a man hires a carriage and any number of horses and the owner 
supplies the driver, the hirer is discharged from all attention to the horses, 
and is therefore not answerable for any damage done by the negligence of 
the owner's servant (Samuel v. Wnght, 1805, 5 Esp. 265 ; Smith v. l^ivrence, 
1828, 2 Man. & B. K. B. 1). So, if he hires horses to draw his own carriage 
to a certain place (Dean v. Branthwaite, 1803, 6 Esp. 35), or to be driven 
about by the owner's servant wherever the hirer pleases, and for which he 
gives him a gratuity (Lauxjher v. Pointer, 1826, 5 Barn. & Cress. 658; 
Qitarman v. Burnett, 1840, 6 Mee. & W. 499 ; see also Jones v. Covporatixm 
of Liverpool, 1885, 14 Q. B. 1). 890). 

The hirer of a horse or carriage is liable for damage occasioned by the 
negligence of himself or his servant ; and where two persons hire a horse and 
carriage, they are both answerable for any damage occasioned by the negligent 
driving of one of them ; but if the hiring be by one only, the other, who is 
a mere passenger, is not liable (Davcy v. Chamberlaine, 1802, 4 Esp. 249). 

There may be 8i)ecial circumstances which may render the hirer of job 
horses and servants responsible for the neglect of a servant, though he is 
not so by the general relation of master and servant, c.ff, if he takes the 
actual management of the horses, or orders the servant to drive in a 
particular manner which occasions the damage complainetl of (Quarman v. 
Burnett, 1840, 6 Mee. & W. 499, per Parke, B.). Where a carriage and 
horses are liired, and the driver is a servant of the owner, if the hirer is 
sitting outside, and has a view of the proceedings, and does not interfere to 
])reveut their miscoiKluct, and an injury ensues, he is a co-trespasser with 
tiiem, for by not endeavouring to stop their improper proceedings he has 
adopted their conduct as his own (iVLaughlin v. Pryor, 1842, 4 Sco. N. E. 
655). It is always a question for the jury whether the driver is acting as 
servant for the hirer or owner ; each case of this class must therefore depend 
upon its own circumstances (Brady v. Giles, 1835, 1 Moo. & K. 496, per 
Lord Abinger). 

Borrowiwj Jlorses. — The duties of the lender and borrower of a horse are 
in some degree correlative. The horse must he taken to be lent for the 
purpose of a beneficial use by the borrower; the latter therefore is not 
responsible for reasonable wear and tear ; but he is for negligence, misuse, 
or gross want of skill in the use, and above all for frau(l. On the other 
hand, the lender is responsible for defects in the horse, with reference to 
tlie use for which he knows the loan is accepted, of which he is aware, and 
owing to wliich tlie borrower is injured (see Blaokmorc v. Bristol, etc,, Rwy. 
Co,, 1858, 27 L. J. Q. B. 167, per Coleridge, J.). The owner of a horse is 
therefore responsible if, knowing it to be vicious and unToanageable, he 
lends it to a person who is ignorant of its bad qualities, and the ridesrusing 
ordinary care,tfs thrown from it and injured (ibid,). If the lender has not 
been deceive^ but perfectly knew the quality as well as the age of the 
borrower, he must be supposed to have demanded no higher skill than that 
of which such a person was capable (Jones on Bailments, 65). The 
borrower is bound to use such skill as he actually possesses, or may be 
implied from his profession or situation (Wilson v. Brett, 1843, 11 
Mee. & W. 113). He is not liable to the owner for an injury due to the 
negli^nce of a stranger (Claridge v. South Staffordshire Tramway Co., 
[1893] 1 Q. B. 422). The use is to be confined to the borrower, unless a 
more extensive use can be implied from other circumstances, such, for 
instance, as lending the horse on trial (Camoys v. Scurr, 1840, 9 Car. & P. 
386). A borrowed horse therefore caimot be used by a servant (BringUc 
v. MoTTwe, 1675, 3 Salk. 271). It must be {ised according to the purpose 
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for which it is lent, or the borrower will be liable for any accident which may 
happen to it, whether by his default or not (Noy*s Mcudms, 91). The 
borrower is bound to feed the horse during the time of the loan {Handford 
V. Palmer, 1820, B. & B. 359), and if it is returned out of condition he 
may be called upon to prove that he fed it properly, and that the falling off* 
in condition did not arise from any neglect on his part {Bray v. Maym, 
1813, 1 Gow, 1 ; 21 R. R. 786). 

Horsehreaker, etc, — A horsebreaker is liable for any damage which 
through his negligence may happen to the horse he is breaking (Lib. 
Plac. 25). 

The horsebreaker by whose skill the horse is rendered manageable has 
a lien upon him in respect of his charges ; and such lien being consistent 
with the principles of natural equity, is favoured by the law, which in such 
case is construed liberally {Scarf e v. Morgan, 1838, 4 Mee. & W. 276). In 
like manner, the labour and skill employed on a racehorse by a trainer are 
a good foundation for a lien. But if by usage or contract the owner may 
send the horse to run at any race he chooses, and may select the jockey, the 
trainer has no continuing right of possession, and consequently no lien 
{Forth V. Simpson, 1849, 13 Q. B. 680 ; see also Jackson v. Cummins, 1839, 5 
Mee. & W. 350). The owner of a stallion is also entitled to a specific lien 
on the mare, in respect of his charge for covering her {Scarfe v. Morgan, 
1838, 4 Mee. & W. 270). 

Ab to carrying horses, see Animals; Carrier; see also Agistment; 
Farrier; Innkeeper; Livery Stable; Negligent Driving; Quiet in 
Harness; Rule of the Road; Veterinary Surgeon. 

[Authority, — Oliphant on Horses, 5th ed., by C. E. Lloyd. 


Hosiery Manufactures. — The Hosiery Manufacture Wages 
Act, 1874 (37 & 38 Viet. c. 38), provides that all wages in the hosiery 
manufacture are to be paid in the current coin of the realm, without any 
deduction or stoppage of any description whatever except for bad and dis- 
puted workmanship (s. 1). All contracts to stop wages and all contracts 
for frame rents and charges between employers and artificers are 
illegal, null and void (s. 2), and no action, suit, or set-off between 
employer and artificer is to be allowed for any such deduction or on 
any such contract (s. 5), but this is not to prevent the recovery by the 
employer of any debt due to him by the artificer (s. 6). As to penalties 
for illegal deductions (s. 3) or illegal use of frames (s. 4), see article 
County Courts, vol. iii. at p. 547 ; and note that deduction of fines for 
absenw without permission is not witliin sec. supra {Willis v. Thorp, 1876, 
L. R. 10 Q. B. 383). For the purposes of the Act — (1^ all workmen, 
labourers, and other persons in any manner engaged in the pj^rformance of 
any employment or operation of what nature soever in or about a hosiery 
manufacture are “ artificers ” ; (2) all masters, foremen, managers, clerks, 
contractors, sub-contractors, middlemen, and other persons engaged in the 
hiring, employment, or superintendence of the labour of any such artificers 
are “ employers ” ; (3) any money or other thing had or contracted to be 
paid, delivered, or given as recompense for any labour is the “ wages ” of 
such labour ; and (4) any agreement, understanding, etc., on the subject of 
wages, whether oral or written, direct or indirect, to which the employer and 
artificers are parties or are assenting, or by which they are mutually bound 
to each other, or whereby either of them has endeavoured to impose an 
obli^tion on the other, is a contract (s. 7). 
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Hospitals* — Hospitals are eleemosynary institutions designed (or 
the benefit of poor and indigent persons. In law the term ** hospital” 
includes both hospitals, popularly so called, and colleges. In Philips v. 
Bury, 1788, 2 T. R 346, Holt, C.J., said (p. 353) : “ There is no manner 
of difference between a college and an hospital, except only in degree ; an 
hospital is for those that are poor and mean and lowly and sickly ; a college is 
for another sort of indigent persons, but it hath another intent, to study in, 
and breed up persons in the world, that have not otherwise to live ; but still 
it is as mucli within the reason of hosjutals.” This article, however, will be 
confined to hospitals in the popular sense, that is, institutions for the 
reception and treatment of the sick and infirm. For colleges, see titles 
College; Charities. 

Prior to the Eeformation, liospitals were under the wire of the clergy ; 
and at the Eeformation certain monastic and church property was set apart 
for the use of the sick. Instances of such dedication occur in the case of 
several of the London hospitals, cjj. St. Bartholomew's. In the reign ui 
Elizabeth such institutions were iiiucli favoured. By 14 Eliz. c. 14 
gifts to hospitals were rendered valid notwithstanding any misnomer, 
and by 39 Eliz. c. 5 persons seised of estates in fee-simple were enabled at 
any time within twenty years after the passing of the Act, by deed en- 
rolled, to erect, found, and establish hospitals, which, hourever, must be 
endowed with lands, etc., of tlie yearly value of £10 at least, such hospitals 
to be incorporated and have power to j)urchase and hold lands of the yearly 
value of £200, and be goveriied in the manner prescribed by the founder. 
Leases might be granted of the lands belonging to the hospitals for any 
term not exceeding twenty-one years, but their alienation was prohibited. 
This statute was made i)erpetual by 21 Jac. i. c. 1, and is still in 
force. 

Hospitals may be divided into those which are, and those wliich are not, 
rate supported. 

In the first class fall those under the control of the poor law authorities, 
viz. those attaclied to many workhouses, and the asylums under the control 
of the Metropolitan Asylums Board (see Asylums Boards); likewise 
included in this class are public lunatic asylums (see Asylums), hospitals 
provided under the Public Healtli Act, 1875, s. 131, under the Public 
Health (London) Act, 1891, s. 75, and under the Isolation Hospitals Act, 
1893. In most of these cases the authorities are empowered either to pro- 
vide hospital accommodation themselves or to contract witli existing public 
hospitals for tlie reception of patients. Within the metropolis, for example, 
guardians may, with the consent of the Local Government Board, so contract 
with hospitals (Metropolitan Poor Amendment Act, 1869,s. 16), and gueoidiaus 
generally are e^npowered, with the like consent, to subscribe towards the 
support and maintenance of such hospitals (Poor Law Act, 1879, s. 10). 
Similarly, un3er the Public Health Act, 1875, s. 131, and the Public 
Health (London) Act, 1891, s. 75, the same discretionary power is given. 
The case of Isolation hospitals is the subject of special legislation. By the 
Isolation Hospitals Act, 1893, power is conferred on county councils, on the 
application of any of the local authorities mentioned in the Act, or on the 
requisition of any number of ratepayers not less than twenty-five, and after 
holding a local inquiry, if thought fit, to provide isolation hospitals for the 
reception and treatment of persons suffering from infectious diseases. 
Such hospitals are managed by hospital committees appointed by the 
county councils, and these committees are empowered to provide ambulances 
and make arrangements for the training of lyirses, etc. The expenses of 
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these hospitals are defrayed out of the rates so far as not covered by the 
sums paid by patients or recovered from guardians in respect of pauper 
patients. 

Hospitals not supported by rates may be kept up either by endowments 
(see Charities) or by subscriptions. Being like other private institutions 
governed by their own rules, little need be said of them here, except in 
the case of lying-in hospitals, which are the subject of special legislation, 
their institution and regulation being governed by 13 Geo. ii. c. 82, which 
provides that before such a hospital can be established a licence must be 
obtained in that behalf from justices sitting in general Quarter Sessions 
(b. 1). The governors or masters of such hospitals before admitting any 
woman as a patient are required to take her before a justice, who is to 
examine her on oath as to whether she is married or single (s. 10), unless 
she can produce an affidavit showing this (s. 11). Notice is to be given 
of the birth of every bastard cliild in such hospitals to the overseers or 
churchwardens at least four days before the mother is discharged, and such 
overseers or churchwardens are required to attend at the hospital and have 
the woman examined by a justice as to her last settlement (s. 12). 

The Poundling Hospital, London, was incorporated by royal charter in 
1739 “for the maintenance and education of exposed and deserted young 
children.” The powers conferred by the charter were confirmed and 
amplified by the statute passed in the following year, 13 Geo. ii. c. 29, 
which enlarged the powers of management and provided for the employ- 
ment of children educated in the institution (see Ency. Britt, 9th ed., 
Bjv. “ Foundling Hospitals ”). 

Nuisance created ly Hospitals, etc , — The fact that the erection of a 
hospital by a public authority is authorised by statute aflbrds no protection 
to the authority erecting the same if a nuisance is thereby created {Metro-- 
politan Asylum District v. Hill, 1881, 6 App. Gas. 193). In Tod-Heatly v. 
Benham, 1888, 40 Ch. D. 80, the use of premises as a hospital for the 
treatment of out-patients suffering from skin diseases was restrained as a 
breach of a covenant against carrying on certain trades or doing any act 
“ which shall or may be or grow to the annoyance, nuisance, grievance, or 
damage of the lessor, his heirs or assigns, or the inhabitants of the 
neighbouring or adjoining houses.” It was there decided that it was 
sufficient in order to obtain an injunction to show that sensible people felt 
a reasonable apprehension of risk and interference with the enjoyment of 
their houses, without proving actual risk of infection. A hospital is a 
“business ” within the terms of a covenant not to use the demised premises 
for any business, where patients pay according to their means (Bramwell v. 
X(3M^879, 10 Ch. D. 691). ^ 

Liability of Hospital AuthoHties for Treatment of Patients , — Patients 
are bound while they remain in a hospital to submit to tlje rules thereof, 
and they are entitled to be treated with reasonable skill. They can 
therefore maintain an action against a surgeon or medical practitioner for 
not using such a degree of skill, but whether they have in like circumstances 
a right to maintain an action against the hospital authorities has not been 
decided in England, although it has been held in the United States and in 
New Zealand that they cannot (see Beven, Negligence in Zatf^, 2nd ed., 
vol.^ ii. pp. 1406 et seq^. In a recent case in Ireland {Dunbar v. Ardec 
Union, [1897] 2 Ir, E. 76) it was decided that poor law guardians were not 
answerable in damages in their corporate capacity for injuries caused by 
the negligence of their officials in the treatment of pauper patients in 
workhouse hospitals, and Jhe principle of this case would seem, to be 
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applicable to all hospital authorities, at all events those provided under 
statutory authority. 

Exemptions of Hospitals . — Unless wholly self-supporting, hospitals are 
exempt from property tax and inhabited house duty. Beceipts for 
donations or subscriptions to hospitals are allowed by the Inland Bevenue 
authorities to be given unstamped. Hospitals, however, have no general 
exemption from the payment of rates {St. Tliomci£ Hospital v. Stratton^ 1876, 
L. B. 7 H. L. 497). 

[Authorities. — Bristowe, Legal Handbook for Hospital Authorities] 
Beven on Negligence in Law^ 2nd ed.] 


Hostage.— See War. 


Hotchpot (French, hochepot] cp. Old Dutch, hutspot (Skeat)). — “It 
seemeth that this word is in English a pudding, for in a pudding is not 
commonly one thing alone, but one thing with other things together ” 
(Littleton, Ten. s. 267). 

By what Blackstone calls “ a housewifely metaphor,'* the term is used 
in law to signify the mingling of property in certain cases, in which a 
person claiming to share in a common fund is bound, as a condition of so 
doing, to bring into the fund other property deemed in law to have been 
previously advanced to him in anticipation of his final share in the fund. 
Hotchpot resembles in principle, and is probably related in origin to the 
Gollatio Bonoi'um of Boman law {Dig. 37. 6, and 5. 2. 25 i)r.; C^ex, 6. 20). 
The following different cases of hotchpot are known to English law. 

1. At Common Law. — “Where one of several coparceners has had an 
estate given unto her in frankmarriage (see Frankmarkiage) by her 
ancestor, ... in this case, if lands descend from the same ancestor to her 
and her sisters in fee-simple, she or her heirs shall have no share in them 
unless they will agree to divide the lands so given in frankmarriage in 
equal proportions with the rest of the lands so descending” (Black. 
Com., 2nd ed., 190), This principle {mamtagium cadit in partem) is referred 
to in Bracton and in Britton, and is stated by Littleton {Ten. s 271) to 
have existed “ at common law before the Statute of Westminster ii.” It 
only applied subject to these conditions: {a) The lands must be fee- 
simple, devolving on coparceners from a common ancestor ; (6) the settle- 
ment must be by the ancestor and in frankmarriage ; (c) hotchpot was 
not compulsory, but a condition of inheriting as coparcener (littleton, 
s. 273; but see Britton, iii. 8. 8). This form of hotchpot has baeome 
obsolete in prattice, but still exists in theory, since, the requisite conditions 
being fulfilled, gifts of frankmarriage are still perfectly valid. 

2. By Loe^ Custom. — In three cases, associated with the writ de 
rationabili parte bonorum — (1) in the province of York (excepting the 
diocese of Chester), (2) in the city of London, and (3) in some parts of Wales. 

As regards Wales, there is no authority beyond the reference in 
7 & 8^ Will. III. c. 38. As regards York and London, the customs were 
expressly saved by the Statute of Distributions (s. 4), but, together with 
like customs “ in certain other parts,” were finally abolished by 19 & 20 
Vict.jc. 94i By the original customs, a father could only dispose by will 
of part of his personalty (“the dead man's part”), the rest (“the 
orphanage part ”) being reserved to his children by way of legitim. The 
testamenta^ restriction was abolished by ^4 & 5 Will. & Mary, c. 2 
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(York), and 11 Geo. i. c. 18 (London), but the customary succession to the 
orphanage part remained. A child claiming to share in the latter had to 
bring into hotchpot any advancement previously received from the father. 
The customs only applied to legal intestacies {Wilkinson v. Afhmsony 
1823, 1 Turn. & R 257). “Advancement” had practically its present 
meaning. It was confined to personalty by the London custom, but by 
the York custom it extended to realty, and indeed the heir at common 
law (but not by borough-English) was altogether excluded from sharing in 
the orphanage part. It was“ doubtful whether if an advancement exceeded 
the child’s share in the orphanage part, the excess had to be brought into 
hotchpot with the dead man’s part (Toller, p. 398). 

3. By the Statute of DistrihtitionSy sec. 5, it is enacted that, “ in case 
any child other than the heir-at-law, who shall have any estate by 
settlement from the said intestate, or shall be advanced by the said 
intestate in his lifetime by i)ortion not equal to his share which will be 
due to the other children by sucli distribution as aforesaid, then so much 
of the surplusage of the estate of such intestate, to be distributed to such 
child or children as shall have any land by settlement from the intestate 
or were advanced in the lifetime of the intestate, as shall make the 
estate of all the said children to be equal as near as can be estimated ; 
but the heir-at-law, notwithstanding any land that he shall have by 
descent or otherwise from the intestate is to have an equal part in the 
distribution with the rest of the children without any consideration of the 
value of the land which he hath by descent or otherwise from the intestate.” 

According to Lord Eayniond (2 P. Wins. 443), the provision is 
grounded oil “the most just rule, equality, equity”; and Lord Kenyon 
(2 P. Wms. 357) says that it was adopted from the custom of London. 
The following are the chief points to be noted : — {a) There must {semlle) 
be an actual legal intestacy {Walton v. Waltony 1807, 14 Ves. 324; but 
consider Harte v. Meredith^ 1884, 13 L. R Ir. 341, and Stewart v. Stewart^ 
1880, 15 Ch. D. 543) ; (6) the persons advanced must be children, or else 
remoter issue taking by representation; (c) the hotchpot is only in favour of 
other children, not of the widow {Kirhudhright v. Kirkudhrighty 1802, 8 Ves. 
51) ; {d) the “ advancement ” must consist either of an interest in land “by 
settlement from the intestate ” or of a portion (see Portion) of personalty 
of consuleraUe amount (not mere trivial presents) paid to “ establish the 
child in life or to make a provision for him” (Jessel, M. R, in Taylor v. 
Taylor y 1875, L. R 20 Eq. 155), and not merely to meet current expenses 
of maintenance or education (Bac. Air, “ Exors.” K.). This includes con- 
tingent benefits if the contingency has happened, or in any case if capable 
of variation and so limited as to happen within a reasonable time. An 
advancement by marriage settlement must be estimated ontthe whole fund 
settled {Weyland v. Weylandy 1742, 2 Atk. 635). {e) The advancement 
must be made by a complete divesting act of the father {Holt v. Frederkky 

1726, 2 P. Wms. 357) in his lifetime and otherwise than by will. It need 
not, however, take effect during the father s lifetime {Edwards v. Freemany 

1727, 2 P. Wins. pp. 435, 440, and 446). (/) “It is left to the election 
of the child whether he will collate or not ” {Hid, p. 449) ; {g) the heir- 
at-law need not bring into hotchpot land coming to him « by deelRerit or 
otherwise from the intestate,” although he is accountable for advancements 
of personalty {Phiney v. Phineyy 1708, 2 Vern. 638). This extends tg, heirs 
in borough-English {Lutwyche v. Lutwychcy 1735, Ca. temp, Talbot, 279) 
and to coparceners (Burn, Eccl, LaWy iv. 632). 

A, By Euless Direction ,^ — A “hotchpot clause” expressly directing 
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property under certain circumstances to be brought into hotchpot as a 
condition of sharing in a settled fund, is commonly inserted by conveyancers 
in settlements and wills. There are three chief classes of cases in which this 
is done, i,e. (1) to bring shares appointed under a special power of appoint- 
ment or portioning into hotchpot with the imappointed fund — this is a 
“ usual ” clause {Alloway v. Allotvay, 1843, 4 Dr. & War. 380) ; (2) in direct 
gifts to a class, some of w’hom may have received advancements by way of 
portions (cp. Stewart v. Stetvart, 1880, 15 Ch. D. 539 ; In re Cosier y [1897] 1 Ch. 
325) ; (3) in similar cases to the last, but where the advancements have 
been from extraneous sources, and not by way of portions (cp. Stares v, Pentony 
1867, L. R 4 Eq. 40 ; Middleton v. mndross, 1873, L. R 16 Eq. 212). . 

5. In Equity. — Co-sureties claiming contribution “must bring into 
hotchpot every benefit received ” {Steel v. Diocovy 1881, 17 Ch. D. 825 ; In re 
AreedeehnCy 1883, 24 Ch. D. 709; Bvrridge v. BerridgCy 1890, 44 Ch. D. 
168). 

[Authorities. — (1) Bracton, Be Leg. fi‘. 22, 77, and 428 &, Britton, iii. 8. 8: 
Littleton, Tenures^ secs. 266-275, and Commentary y ibid.\ CowelFs 

Interpreter y art. “ Hotchpot ” ; Temnes dc la Zey, id. ; Black. Com.y 2nd ed., 
pp. 190 et seq. (2) Toller, Eocors. bk. iii. ch. (i ; Burn’s Eccl. LaWy 9th ed., 
iv. pp. 564 et seq. (3) Toller, id. ch. 6 ; Williams* Exors.y Pt. III. bk. iv. ch. 1, 
8. 3 ; the judgments in Edwards v. Freemany 2 P. Wms. 436. (4) Farwell on 
PowerSy ch. viii. ; Vaizey on SettlementSy ch. xiii. sec. 18 ; and for precedents 
of forms, see Bythewood and Jarman, vols. vi. and vii. ; Key and Elphinstone, 
vol. ii. ; Ilavidson, vols. i. and iv. ; vol. iii., PrecedentSy etc. ; Prideaux, vol. ii. ; 
Vaizey on Settlements, (o) De Colyar on GuaranteeSy p. 361.] 


Hotel • — See Inn : Innkbepeu. Large hotels come within the definition 
of public buildings in the LondonBuilding Act, 1894 (57 & 58 Viet. c. ccxiii. 
s. 5 (27)); and see London County Council v. BowtoUy 1897, 14 T. L. R 113, 
and London (County) Buildings. 


Hour. — See Time. 


House Ag'ent. — See Estate and House Agent. 
Housebote.— See Estovers. 

Houseb/eaking'.— See Burglary. 

House Duty.— See House Tax. 

Hcruseholder.— See Compound Householder; Franchise 
(Electoral). 

House of Commons.— This article deals solely with the 
procedure and privileges of the House. For qwlifications for membership 
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and for the right to vote at a parliamentary election, see Parliament; 
Franchise (Electoral). 

The House of 'Commons consists of 670 members, of whom 495 are 
returned by England and Wales, 72 by Scotland, 103 by Ireland. The 
number was increased from 658 to 670 by 48 & 49 Viet. c. 23. 

(i.) Officers of the House. — The Speaker. — When a new Parliament 
meets, the Commons are summoned to the bar of the House of Lords, and 
are told that before being informed of the causes of Her Majesty calling the 
Parliament, members of both Houses must be sworn and a Speaker chosen. 
The Speaker, when chosen, proceeds usually on the following day to the bar 
of the Lords' House, accompanied by members of the House of Commons, 
announces his election, and submits himself to Her Majesty's approbation. 
When approved, he claims the privileges of the Commons (see infra). These 
granted, the Speaker and the Commons return to. the House and take the 
oath or make affirmation. (See Oath, Parliamentary.) 

For the position and duties of the Speaker, see Speaker. 

Deputy Speaker. — If health or other causes prevent the Speaker from 
discharging the duties of his office, a Deputy Speaker may take his place, 
and his acts are made valid by 18 & 19 Viet. c. 81. 

Chairman of Ways and Means . — When the House goes into Committee 
the Speaker leaves the chair, and the Chairman of Ways and Means 
presides. Though nominally Chairman of the Committee of Ways and 
Moans, this officer, who is a member of the House chosen at the commence- 
ment of each Parliament, presides over all committees of the whole House. 
In his absence his place is taken by a deputy, from a panel of five members 
chosen for that purpose by the Speaker {Com. Journ. 151, p. 47). 

Clerk of the Hoiise. — Technically, “ under clerk of the Parliaments in 
attendance on the Commons ” is appointed for life by letters patent. He 
records the proceedings and signs the orders of the House, and indorses 
bills to be sent to the Lords. His two assistants are appointed by the 
Crown on the nomination of the Speaker, and are removable on address of 
the House. He is responsible for the Journals of the House, which are 
made up from the votes and proceedings printed for the use of members 
every day, after being first passed by Mr. Speaker. They record business 
transacted, not speeches made. Whether they are records in the judicial 
sense of the word has been doubted, but may probably be decided in the 
negative (Anson, Parliament^ 174). 

Serjeant-at-Arms . — ^Appointed by the Crown by letters patent to attend 
on Her Majesty when there is no Parliament, and on the Speaker when a 
Parliament is sitting. He attends the Speaker with the mace, and is the 
offittr of the House to keep order within and to execute the Speaker's 
warrants outside. 

(ii) Procedure of the House.— The course of business of the House is 
regulated by its own orders, recorded in the Journals. TheSe orders are of 
three kinds — 

Standing Orders, which are permanent and cannot be altered, nor, except 
for special reasons, suspended, without due notice ; 

Sessional Orders, renewed at the commencement of every session at the 
pleasure of the House ; 

Eesolutions, which though not passed for any specified time nor declared 
to be Standing Orders, are in many cases observed as custQmary rules. 
May, pp. 145 and 164, gives illustrations of resolutions which are and of 
solutions which are not permanent. 

; DaiZjr jBaainesa— The hours of meeting are regulated by the , Standing 
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Orders (May, Pari. Proust. 823, Appendix). The House meets at 3 p.m. on 
every week*day, except Wednesday, when it meets at noon, and Saturday, 
when it does not meet except by special order. Forty members must be 
present before the Speaker can take the chair. If forty have not assembled 
before 4 p.m., the House is adjourned until the next day of sitting* The 
order of business (see Standing Okdeks ; May, 225 ; Anson, 245) is as 
follows : — (1) Private hudness (see Private Bill Legislation). (2) Pvblie 
petitions (see Petitions). (3) Notices of motion, i.e. announcements by 
members of an intention to propose a question to the House (for the form 
of doing this and the mode in which priority is secured, see May, 228). 
(4) Uno}yposed returns, i.e. motions for accounts or papers to be supplied 
to the House. (5) Motions for leave of absence. A member is suppos^ to 
be always present when the House is sitting. If, therefore, he wishes to 
be absent for some time he must obtain leave (Anson, Parliainent, 247). 
(6) Questions. These may be addressed, after notice, to ministers, concerning 
the business of their departments, or to members, concerning business of tht* 
House on which they may be engaged. The Speaker can rule out or modify 
a question, or the person to whom it is addressed may refuse to answer it 
(May, 236). (7) Orders of the day. Tliese are matters which the House has 
ordered to be discussed on a given day. They may be preceded by motions 
respecting the business of the House which Government thinks it necessary 
to introduce. The orders of the day on Monday and Tlnirsday are such as 
it may please the Government to set down, and on Friday the first order is 
the Committee of Supply or Ways and Means. The Government may, and 
generally does, by a vote of the House, acquire command Of much of the 
time which would otherwise fall to motions introduced by private membera 

Every matter determined by the House is presented for determination 
in the form of a question. An assent to the question is either an order or 
a resolution. An order is a substantive direction; a resolution is an 
expression of intention or of opinion. 

When a proposal for legislation is presented to the House it takes the 
form of a hill. Since the reign of Henry vi. the bill has contained the 
law which the Commons want in the form in which they want it. At an 
earlier date it merely contained a petition for legislation (Anson, Parliament, 
239). Only Public bills are here dealt with. Money bills will follow. 
Private bills and provisional orders are dealt with under their respective 
headings. The stages are these : Notice is given {vide supra), and on the 
day fixed, at the commencement of public business, leave is ashed to intro- 
duce the bill. This is given, usually, though not always, without discussion. 
The bill is then presented at the bar of the House by the mover, who, 
when called up by the Speaker, delivers the bill to the clerk sJUthe 
table. The question that the bill be now read a first time is put without 
amendment or debate. 

An order & then made for the second reading on a day named, and at 
that stage tlie principle of the bill is discussed. The second reading may 
be opposed (1) by a simple negative ; (2) by moving the previous question — 
both these methods, if successful, would still leave the bill on the notice 
paper and capable of being revived later in the session ; (3) by a motion 
that the bill be read a second time that day six months, or at some date 
when Parliament is sure not to be sitting ; (4) by moving its rejection, a 
method nqt now resorted to; (5) by moving, as an amendment to the 
question that the bill be read a second time, a resolution declaring some 
’ principle adverse to the bill 

If the bill is, on question put, read a se^nd time, there follows the 
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question “ that this bill he committed** This is merely consequential and 
may not be opposed. 

Before the House goes into Committee for the first time on the bill, it 
is open to move to give Instrv/itions to the Committee, which may enable 
provisions to be introduced not strictly relevant, and so not capable of 
being introduced by amendment (May, 453, 839; Hansard, 4, series xii. 
206). This settled, the House resolves itself into Committee, the Speaker 
puts the question “that I do leave the chair,” and the Chairman of 
Committees presides. The Bill is discussed clause by clause, members may 
speak more than once to the same question, and amendments are made, and 
after all the clauses are considered, new clauses may be proposed. (For the 
form of amendments and rules respecting them, see May, 276, 457.) At the 
end of each sitting the Chairman is instructed to report progress and ask 
leave to sit again. When the bill has been fully considered, the Chairman is 
instructed “ to report the bill, with amendments, to the House.” 

If tlie bill has been amended in Committee, the Report of the bill is 
considered by the House, further amendments may be made and new 
clauses added. The bill may be recommitted and reported again. When 
no amendments are made in Committee, or when the report of an amended 
bill has been considered, the bill is usually read a third time at once and 
ordered to be sent up to the House of Lords, with the words indorsed 
“ soit baillfe aux seigneurs.” The bill is taken to the House of Lords by the 
clerk. If the Lords amend the bill it is returned, but not otherwise. 
When it comes back amended a day is fixed for considering the Lords' 
amendments. Whether these are agreed to or not, the bill is returned 
with a corresponding message. If the Houses disagree, there are various 
modes in which an agreement may be effected (Anson, 258 ; May, 
479). 

Committees. — For the purposes of the pvhlie business of the House there 
are Committees of three sorts — Committees of the whole House, Standing 
Committees, Select Committees. 

(a) Committees of the whole House are appointed by resolutions that the 
House will, at a time fixed, resolve itself into Committee for a particular 
purpose. Such are the Committees appointed to consider the details of a 
bill. Grants of supply to the Crown and the provision for that supply 
must originate in resolutions passed in Committee ; and the House there- 
fore sets up two Committees, of Supply and of Ways and Means, at the 
commencement of every session, so soon as it has agreed to an address 
in answer to the Speech from the Throne (see Parliament). The 
Committee of Supply deals with motions made by ministers of the 
CroBHi that sums specified should be granted to the Crown. The 
Committee of Ways and Means votes money from the proceeds of taxation 
which have passed into the Consolidated Fund, receives the financial 
statement or Budget from the Chancellor of the Exchequer,* and considers 
all proposals for taxation which are directed to an immediate source of 
revenue (May, 557). Eesolutions passed in Committee of Supply are 
reported to the House, when amendments may be moved in reduction of 
the proposed grant. Subject to this the House agrees with the resolution 
of the Committee, and the matter is at an end. The resolutions of thb Com- 
mittee of Ways and Means are first submitted to the House for its 
agreement, and then form the subject of a bill which empowers tl^jS Treasury 
to obtain from the Consolidated Fund the money voted in Committee 
of Supply for the services of the year. These bills are subsequently 
embodied in the Appropriatmn Bill which enacts the application ot each 
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grant voted during the session to the service for which it was voted in 
Committee of Supply. 

The old rule that "grievances precede supply,” by which any topic 
might be discussed as an amendment to the question put, that " Mr. Speaker 
do now leave the chair,” is practically superseded by a Standing O^er of 
1882, and a Sessional Order of 1896, renewed in 1897 (Anson, ParliamevU^ 
271). (For the procedure of these Committees generally, see May, ch. 
xxii.) 

The Commons claim an exclusive right to deal with grants of money to 
the Crown, and with the imposition of charges on the subject, and do not 
admit the right of the Lords to amend bills relating to these subjects 
(May, 543). 

(6) Standing Committees^ for public business, are two, appointed for each 
session, to consider bills relating to law and legal procedure, to trade and 
shipping. These Committees consist of not less than sixty or more than 
eighty members. For this procedure, see Standing Orders, 46-50. 

(c) Select Committees are appointed to conduct an iiKiuiry, or to consider the 
provisions of a bill, and to report to the House; unless by leave of the House 
they are not to consist of more than fifteen (see Standing Orders, 66-76 ; 
and May, 378-399). 

(iii.) Privileges. — Certain privileges of the House are demanded and 
granted at the commencement of every Parliament by the Speaker. These 
are (1) that their persons may be free from arrest. This privilege formerly 
extended to the estates and the servants of members. The first ceased 
to be demanded in 1857, the second in 1892. This privilege has been 
narrowed by successive statutes to jHjrsonal freedom from arrest during 
and for forty days before and after a session of Parliament (JMirwomhe's 
case, 1847, 1 Ex. Eep. 430). 

(2) Freedom of speech. This right, which was directly infringed by 
the Tudors and Stuarts and indirectly by George ill., has been long 
undisputed. It affects the presence of strangers who may be ordered 
to withdraw by tlie Speaker or Chairman, or by vote, on motion of a 
member, taken without debate or amendment (Hansard, 3rd series, 224, 
p. 55). It also makes the publication of debates depend on the goodwill of 
the House. 

(3) Freedom of access to the Sovereign. This is enjoyed by the House 
collectively if it desires to present an address to the Queen. 

(4) That the best construction may be placed on their proceedings. 

But there are important customary privileges which the Speaker does not 
demand. 

One of these is the right to insist that every constituency is r^^pre- 
sented, and th^li persons disqualified for membership do not sit and vote. 
Thus the Speaker has power, by order of the House in session, and by 
statute in certain cases out of session, to direct the clerk of the Crown in 
Chancery, by his warrant, to issue a writ to fill a seat which has fallen 
vacant. And the House, although it has ceased to determine the rights of 
the parties in controverted elections, will declare a seat to be vacant if an 
unqualified person has been returned and no petition presented (May, 618). 

The^House can also protect its character by the expulsion of membera 
who have shown themselves unworthy, though it cannot prevent their 
re-election {May, 55 ; Anson, 167). - . 

It inay also assert its dignity by inflicting punishment for disr^pect, 
either to individual members of the House as such, or to the House 
collectively; and it may do this by reprimand, by fine, or by imprison- 

VOL. VL ^ 
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ment, employing the serjeant-at-arms to bring the offender into its presence 
(May, ch. iii ; Anson, 172). 

The exercise of these rights has from time to time brought the House 
into collision with the Courts of law, and the House has claimed to define the 
extent of its privileges by resolution. The leading cases are Ashhy v. 
White, 1704, 1 Smith, Z. C, 254; StocMale v. Hansard, 1839, 9 Ad. & K 
203 ; Bradlaugh v. Gossett, 1883, 10 Q. B. D. 281. 

The result seems to establish two principles — 

(1) That while Courts of law will not interfere with any questions of 
right exercisable within the House itself or concerning the procedure of 
the House, they will not allow a claim of privilege to hinder them from 
discussing rights exercisable outside the House and independent of it 
{Stockdale v. Hansard, 1839, 9 Ad. & E. 203 ; Bradlaugh v. Gossett, 1883, 
10 Q. B. D. 281). 

(2) That where a man is committed to prison for contempt of the 
House and on the return to a writ of Habeas Corpus such contempt is 
alleged as the cause of commitment, a Court of law will accept such a return 
without further inquiry, though if a cause were alleged manifestly arbitrary 
and unjust, a Court might deal with the matter as justice might require” 
{Burdett v. Abbott, 1811, 14 East, 150 ; 12 E. E. 450 ; and see Patsy's case, 
2 Eaym. (Ld.) 1105). 

[Authorities. — The books referred to are Parliamentary Practice, 10th 

ed., and Anson, Law and Custom of the Constitution, i. “ Parliament,” 3rd ed.] 


House of Correction.— See Cokrbction, House of. 


House of Lords.— The House of Lords, as at ]^resent existing, 
is composed of members who sit in virtue of various qualifications — some 
because a remote ancestor was summoned to Parliament by the Sovereign 
and sat in obedience to the summons, others by reason of letters patent to 
themselves or to one of their ancestors, others again by force of particular 
statutes. 

The foundation of the House of Lords lies in the baronage of England. 
In the earliest days after the Conquest persons holding of the king by 
barony were peers of the king’s court {Curia Regis), the expression “ Peer 
of the Eealm ” or “ Peer of the Land ” not apparently having been in use in 
England before the year 1322. It was also in the king’s power to summon 
experts to his court for certain purposes, chief among whom, as the various 
Co«rts of Justice became separately established, were the judges. 

The word “ Parliament ” appears to have been first adopted in England, 
in relation to English affairs, in the third year of the reign of Edward l. 
(Westm. 1, Preamble), after which time there is frequent mention of the King 
in his Council in his Parliamenjb, which was the equivalent of the earlier 
Common Council of the Eealm. 

Apart from the council, the persons who received individual summonses 
to attend Parliament were usually the archbishops, the bishops, the earls, 
some of the abbots and priors, and some of the laymen commonly described 
as barons. 

In the later years of the reign of Edward lii. and the earjier years of 
the reign of Eichard ii. the number of barons to be summoned necame 
approximately fixed, and the heir male or the husband of the heir female 
commonly took the place oi^the ancestor. 
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The archbishops and bishops, as well as the abbots, priors, and lay 
barons who attended Parliament, were all called peers of the realm, and in 
the reign of Richard ii. the spiritual lords of Parliament asserted their 
claim to be peers on the sole ground that they held of the king by barony 
(3 i?o^. Par/. 236, 237). ^ J J 

Earls, thougli originally officei's having a certain territorial jurisdiction 
(and that even before the Conquest), had been created by charter or letters 
patent, with descent of inheritance, as early as the reign of Stephen, but 
Richard ii. was the first to create a baron in the same way (Pat. 11, Eicli. ii. 
p. 1, m. 12) ; and in the end it became usual to create barons as well as 
other peers by patent. A peer of England so created before the union with 
Scotland, a peer of Great Britain so created before the union with Ireland, 
and a peer of the United Kingdom so created since the union with Ireland, 
has always had a dignity caj)able of devolution, only in accordance with 
the terms of the limitation in the patent itself. 

The succession to a barony not created by letters patent depends on a 
different principle. When in process of time it was forgotten that a man 
holding by barony was liable to a summons to Parliiuuent, as one of his 
feudal burdens, and the summons c^ime to be regarded as a privilege and an 
honour, the doctrine grew up that when a man is summoned and sits in 
Parliament “ thereby his blood is ennobled to him and his heirs lineal, and 
thm'eiipon a baron is called a Peer of Parliament {Co. Lilt. 10 V). Out of 
this in later times (as heirs lineal include females) grew tlie doctrine of 
abeyance. See Bauony. 

Spiritual lords in the end ceased to be recognised as j)eer8, partly because 
in cases of life and death they always retired before a vote was given in the 
House of Lords, partly because on this account not one of them was ever 
summoned to the Court of the Lord High Steward, partly because not one 
of them was ever tried by the j)eer8 on indictment for treason or felony, 
and finally in consequence of a'resolution of the House of lA)rds itself that 
they are only lords of Parliament and not peers (S. ()., H. L. “Privilege,” 
numbered at different periods 44, 79, and lastly 73). The abbots and priors 
disappeared with the dissolution of the monasteries. 

The summons of the archbishops and bishops is now regulated by 
statute, and the number of lords spiritual in the House of Lords cannot 
exceed twenty-six. When a vacancy occurs in any See except those of 
Canterbury, York, London, Durham, or Winchester, the bishop appointed 
to the vacant See is not immediately entitled to a writ of summons, unless 
he has been translated and was actually sitting as a lord of Parliament at 
the date of translation (the Bishoprics Act, 1878,8. 5). Owing to founda- 
tions or reconstitutions of bishoprics since the year 1847 there are aow 
(including the^ newly appointed Bishop of Bristol) eight bishops without 
seats, and waiting their turn for a writ of summons according to seniority 
(the Ecclesiastical Commissioners Act, 1847, s. 2; the Bishopric of St. 
Alban's Act, 1875, s. 7; the Bishopric of Truro Act, 1876, s. 5; the 
Bishoprics Act, 1878, s. 5 ; the Bishopric of Bristol Act, 1884, s. 2). 

An archbishop or bishop may resign, and in that case his See may be 
declared vacant and the vacancy filled up as if he were dead. If it be duly 
certified that an archbishop or bishop is incapacitated by mental infirmity, a 
coadjutor may be appointed, in which case the coadjutor bishop does not 
acquire any title to sit in the House of Lords (Bishops Resignation Act, 
1869)'. 

By statute (Appellate Jurisdiction Act, 1876, ss. 6, 14) every Ix)rd of 
Appeal in Ordinary (the number being limited to four) became entitled to 
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a seat in the House during his tenure of office, and afterwards (Appellate 
Jurisdiction Act, 1887, s, 2) for life, with the rank of baron. His patent is 
not in the same form as that of a baron created in the ordinary manner. 
He is not “ created,” but only “ nominated and appointed to be a Lord of 
Appeal in Ordinary by the style of Baron” {nominaiim). The clause 
rendering investiture unnecessary (and with it the word “ ennobling ”) is 
omitted (Pat. 54, Viet. p. 5, m. 1). 

By the Union with Scotland every peer of Scotland became a peer of 
Great Britain, but only Sixteen peers of Scotland could sit in the 
House of Lords, and those sixteen only for the space of one Parliament, 
unless re-elected (tlie Union with Scotland Act, 1706, s. 1, arts. 22 and 
23). The Union of Great Britain with Ireland, again, had the effect of 
bringing into existence in the United Kingdom a class of peers who 
are not members of the House of Lords. The princijde of election was 
followed as in the case of Scotland. The peers of Ireland became peers 
of the United, Kingdom, the lords temporal of Ireland electing twenty- 
eight representatives to sit in the House of Lords, not for a single 
Parliament, but for their respective lives (the Union with Ireland 
Act, 1800, s. 1, art. 4). Under certain restrictions which prevent the total 
number in existence from exceeding one hundred, the Crown may create 
new peers of Ireland, but not new peers of Scotland ; and under certain 
restrictions a peer of Ireland, but not a peer of Scotland, may be elected and 
sit in the House of Commons as a member for any constituency in Great 
Britain. 

A member of the House of Lords cannot sit in the House of Commons. 
The fact of succession to a peerage of England, or of Great Britain, or of the 
United Kingdom, disables the person so succeeding from being elected to 
or from sitting or voting in the House of Commons. “ When a member ” 
of the House of Commons “ has succeeded to a peerage entitling him to a 
seat in the House of Lords, and delays or refuses to apply for a writ of 
summons, the House of Commons is entitled, and may, in the interest of the 
constituency, be bound to ascertain the fact of the succession ” (First Report 
from Select Committee on H. C., Vacating of Seats, 1895, No. 272). 

The legislative power formerly centred in the Curia BeyiSy in the king 
and his baronage, or in the common council of the realm (which did not 
include the Commons) has by degrees fallen into the hands of Parliament in 
the modern sense of the term. See Paiiliament. At present the assent of 
the House of Lords as .a whole (i.c. of a majority) is required before any bill 
can become law, but the separate assent of the lords spiritual as an estate 
of the realm is not required (Keilw. 184 6; Dy. 60; 2 Inst. 585; Stat. 
12£ar. ii. c. 1 ; 13 Car. Ji. st. 1, c. 7, i)a88ed in the absence of the spiritual 
lords). The vote of any member of the House is neither^, of greater nor 
of less value than that of any other — the votes of the archbishops, bishops, 
barons, and earls, of the viscounts, the first of whom wks created by 
Henry vi. (Pat. 18, Hen. vi. p. 2, m. 21), of the marquesses, the first of 
whom was created by Richard ii. {Rot Chart 9 & 10 Rich. li. m. 13), 
and of the dukes, the first of whom (Duke of Cornwall) was created by 
Edward ill. {Rot Chart 11 Edw. ill. No. 60), being all of equal weight; 
but precedence, or the placing of the lords, is regulated by the Statute 
31 Hen. viii. c. 10. 

The power of initiating legislation, which in the early days of Parliaments 
was usually exercised by the Lords, or by the King and the Council, now 
belongs equally to Lords and Commons, with certain well-defined exceptions. 
Bills for restitution of honours or in blood are introduced into the House of 
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Lords by (H)mmand of the Sovereign, and are sent to the Commons os having 
already the Sovereign’s assent (instances in May’s Law wnd Usage of Parlia- 
menty 436). Bills of Attainder, and Bills of Pains and Penalties have 
also usually been first introduced into the House of Lords. Since the resolu- 
tions of the Commons in the years 1671 and 1678 (9 C. J, 236, 509) the 
Lords appear to have acquiesced in the principle that a money bill is 
practically not to begin or be amended in their House, though not without 
a protest as to their “ undoubted right” (13 L J. 119). 

Of the ancient judicature of the Curia JiegiSy or of the Common Council 
of the Realm, or of Parliament, or of tlie Council in Parliament, there remains 
comparatively little to the House of Lords. As to appeals, see Appeal. The 
important jurisdiction in Impeachment is of later growth. The first case of 
impeachment in the technical sense of the term was in 1376 (2 Bot ParL 
323). Either a peer or a commoner may be impeached before the Lords, 
as well for high treason as for other high crimes and misdemeanours (14 L J. 
260, 262-264). The Sovereign’s pardon is not pleadable to an impeachment 
(Act of Settlement, s. 3), though it may be granted after sentence. 

Every peer (except a peer of Ireland who is a member of the House of 
Commons) and every peeress (20 Hen. vi. c. 9), if indicted of treason or felony, 
or misprision of either, has a riglit to be tried in the House of Ix)rd8 (the Court 
of our Lidy the Queen in Parliament), or when Parliament is not sitting, in 
the Court of the T^ord High Steward. In either case the Lord High Steward 
(who is appointed for tlie particular occasion) presides. In trials for treason 
or misprision of treason all peers who have a right to sit and vote in 
Parliament are to be summoned to attend, whether l^irliament be sitting or 
not, and if they appear they are to vote (the Treason Act, 1695, s. 11, or 
Stat. Realm, s. 10). In trials of peers for felony it does not seem necessary 
that all the peers of Parliament shouhl be summoned to attend in the Court 
of the Lord High Steward, as these trials are not mentioned in the Act of 
William ill., and tlie earlier custom was to summon only a limited number 
(Baga dc l^ecretis, cases, temp. Hen. vii. Hen. viii. See also 14 L. J. 412, 
418, and 15 L. J. 35). 

Claims of jieerages and of offices of honour have long been brought 
before the House of Lords, but not without express reference from the Crown 
(Hale, Jurisdiction of tlhc Lords' IlomCy 104). The claimant usually presents 
a petition to the Sovereign through the Secretary of State, and he refers it 
to the Attorney-General, whose report the Crown may, and commonly does, 
refer to the House of Lords (Hubback, Ecidence of Succession^ 84-88). 

A certain jurisdiction in relation to the election of representative peers 
of Scotland, and to votes and claims to vote at the election, has been con- 
ferred upon tl^e House by the Representative Peers (Scotland) Act, 1^847, 
s. 2, and the Representative Peers (Scotland) Act, 1851, s. 4. 

A similar jurisdiction in relation to the representative peers of Ireland 
was also given by the Union with Ireland Act, 1800, art. 4. 

Matters of privilege affecting the House of Lords are decided by the 
House itself ; and on this ground apparently it rejected the claim of Lord 
Wensleydale to take his seat as a peer for life, after the letters patent of 
creation had been referred to the Committee of Privileges (Macqueen, 
Discussion and Judgment of the Lords on the Life Peerage Quesiim). 

The House of Lords can always call, and has frequently called, for the 
assistance ‘of the judges, especially in questions relating to the peerage. 
The privil^e seems to be a relic of the days when judges were summoned 
and sat with the king in his council in his Parliament. 

As to the privileges of Parliament in genend, and the right to commit to 



246 HOUSE OF LOEDS 

prison, see 14 East, 143, IhirdcU v. Abbott, ainl May's Tmw and Usage of 
Parlmment, 61-92. 

The Journals of the House of Lords as distinguished from the rolls of 
Parliament do not begin until the first year of the reign of Henry vni. 
After that time they contain (though with some important omissions, as, 
e.g., between April 22 and May 1, 1559) the proceedings of the House day by 
day, with a list (from and after February 6, 3 Hen. viii.) of the members present. 
According to the custom of the House, lords who dissent from any resolution 
may have their protests entered on the Journals. (See also Eogers, Complete 
Collection of the Protests of the Lords.) At some earlier periods protests 
are found entered upon the rolls of Parliament. 

Except privilege of the House, individual lords of Parliament have had 
no exclusive jjrivileges since the union with Scotland. The peers of Scotland 
and of Ireland who have no seats in the House of Lords (except those peers of 
Ireland who have seats in the House of Commons) enjoy all the other privileges 
of peers of the United Kingdom by virtue of the respective Acts of Union. 

According to a decision of the Court of Common Pleas, “ a peer of Parlia- 
ment has no right to vote in the election of members of the House of 
Commons” (L. K 8 C. P. 245 et scq.). Accorrling to resolutions of the 
House of Commons no peer, whether a lord of Parliament or not, has any 
right to give his vote in such election except a peer of Ireland elected and 
not having declined to serve as a member for any county, city, or borough of 
Great Britain ; and the interference of any peer or prelate, except a peer of 
Ireland who is a member of (or a candidate for election to) the House of 
Commons, is a high infringement of the liberties of the Commons (57 C. J. 
34 and 376). 

Minority is now, though it lias not always been, a disqualification for 
sitting in the House of Lords (14 L. J. 10). Alienage is a disqualification 
for being a member of either House of Parliament ; and under the Act of 
Settlement, s. 3 (the provisions of which do not seem to have been expressly 
repealed), neither denization nor naturalisation would remove it, except in 
the case of persons born of English parents. Persons born out of the British 
dominions, however, whose parents w’^ere not British subjects, but who have 
obtained certificates under the seventh section of the Naturalisation Act, 
1870, now sit in Parliament. Conviction of treason or felony, followed by 
certain sentences, disqualifies until expiration of sentence or pardon (the 
Forfeiture Act, 1870, s. 2). Bankruptcy also disqualifies (Bankruptcy 
Disqualification Act, 1871, ss. 6, 7, 8; Bankruptcy Act, 1883, s. 32; 
Bankruptcy Act, 1890, s. 9). Exclusion by sentence of the House itself 
disqualifies until there has been a pardon by the Crown. A peer of 
Scotland cannot be elected a representative peer or vote at the election 
of the represen tfitive peers, if he has twice in any year been present at 
divine service in any episcopal place of worship in which prayers were not 
oflFered for the Sovereign and the Koyal Family (the Scottish Episcopalians 
Belief Act, 1792, s. 12). Any member of the House of Lords voting or 
sitting during any debate without having made and subscribed the necessary 
oath is subject to a penalty of £500 (Parliamentary Oaths Act, 1866, s. 5).^ 

The Lord Chancellor (or Lord Keeper), whether peer or commoner, is 
Speaker or Prolocutor of the House of Lords by prescription, but, if a commoner, 
cannot give a vote (31 Hen. viii. c. 10, s. 8). For the practice when the Lord 
Chancellor or Keeper is absent, or when the Great Seal is in commission, see 
May’s Law and Usage of Parlmmeni, 184-186. When a Lord High Steward 
is appointed for a trial in the House of Lords, he is, according to precedent, 
chc»en Speaker by the Houi^ for the days of trial (15 L. J. 196). 
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The number of lords who can sit in tlie House otherwise than in right 
of hereditary peerages is limited. The number of hereditary peers of the 
United Kingdom with seats in the House is capable of unlimited extension 
by the Crown, For this reason there is a great and increasing preponder- 
ance of the hereditary element in the House. When the last “ Boll of the 
Lords ” was published it included 580 names, out of which no less than 505 
were those of persons having hereditary peerages {Roll of the Lords Spiritual 
and Temporal in the Third Session of the Twenty-sixth Parliament of the 
United^ Kingdom), and further additions have since been made. 

Note, — In the references given above, “ C. J.” means Journals of the 
House of Commons, and “ L. J.” Journals of the House of Lords. 

[Authorities (other than tliose cited in the text). — ^Anson, Law and 
Custom of the Constitution (Part I., 3rd ed.) ; Collins, Proceedings on Claims 
concerning Baronies ly Writ; Cruise on Dignities; Lords* Committees* 
Rejwrts on the Dignity of a Peer ; Pike, Constitutional History of the House of 
Lords.-] 


House Tax. — History. — The duty on inhabited houses was first 
imposed in 1778 (18 Geo. iii. c. 26), and may be described as one of the 
first attempts to tax personalty on an economic basis, having been 
suggested by Adam Smith in liis Wealth of Nations, published in 1776, in 
which the window tax (established in 1696, and continued till 1851) was 
criticised as not being founded on an intelligible basis, and the rent or 
annual value of dwelling-houses was indicated as a much fairer and more 
equal basis of taxation. Tlie tax was continued with various alterations in 
its amount, incidence, and as to the exem|)tions, until 1834 (4 & 5 Will. iv. 
c. 19), when it was abandoned for a period, but was re-established in 1851 
(14 & 15 Viet. c. 36), and has been since then continuously collec.ted. 

Portions of the Acts of 1803 (43 Geo. in. c. 161), 1808 (48 Geo. in. 
c. 55), 1817 (57 Geo. in. c. 25), 1824 (5 Geo. iv. c. 44, s. 4), 1825 (6 Geo. iv. 
c. 7), and 1832 (2 & 3 Will. iv. c. 113), which were in a state of suspended 
animation from 1834 to 1851, were revived in 1851, and, subject to certain 
subsequent modifications, continue to apply to the duty {Hoddinot y. 
Home and Colonial Stores, [1896] 1 Q. B. 169, 173). They form a mosaic 
which sorely needs consolidation and simplification. 

Nature and Incidence of the Tax. — The tax is limited to Great Britain, 
and is not collected in Ireland, and falls upon the legal occupier and not 
on the owner of the property in respect of wliich it is assessed. The year 
of charge is, in England, from April 6 to AjAiril 5 ; in Scotland, from May 24 
(Whitsunday) to May 23 (1880, c. 19, s. 48 (2)). « 

The tax ft payable on January 1 ; but if the taxable subject has been 
unoccupied during any part of the year, so much of the tax as is apportion- 
able to any quarter during the whole of which the subject was vacant 
is discharged if the outgoing occupier gives proper notice (1808, c. 55, 
Sched. A, v., and 1825, c. 7, s. 2). 

The term ** occupier ** for the purposes of this tax means the legal 
occupier. It does not include lodgers who are not tenants but licensees, 
nor servants whose possession is that of their master. Where a house is 
occupied by the servant of a corporation for the corporation, the corporation 
is the legal occupier {Btissell v. Town and County Bank Limited, 1888, 13 
App. Gas. 418 ; Tennent v. Smith, [1892] App. Gas. 150). And where a house 
is inhabited by servants of a public authority other ^ than the Grown, on 
behalf of the authority, the legal occupier is^the public authority {Coontber 
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V. BerlcR Justw$, 1883, 9 App. Cas. 61). The test seems to be that where 
the occupation would give the service franchise only, the servant is not 
liable for the house tax {Bent v. Roherts, 1876, 1 Ex. D. 66). 

The residences of the head master and assistant masters of a public 
school are not treated as part of the school for purposes of the tax, but as 
separate tenements occupied by the masters {Clifton College v. Tompson^ 
[1896] 1 Q. B. 432 ; Charterfiouse School v. Gayler, [1896] 1 Q. B. 436), 
Taxable Subjects. — The properties in respect of which the tax is assessed 
are inhabited dwelling-houses of the annual value of £20 or upwards, 
including therewith every coachhouse, stable, brewhouse, washhouse, 
laundry, woodhouse, bakehouse, dairy, and all other offices, and all yards, 
courts, and curtilages, and gardens and pleasure grounds (not exceeding one 
acre) belonging to and occupied with the dwelling-house. It does not 
matter that they are severed from the house by a public way {Smith v. 
Petrie, 1892, 19 Eettie, 405). Market gardens and nursery grounds are not 
included (1851, c. 36, s. 3) ; but training stables are {LamUon v. Kerr, [1895] 
2 Q. B. 233), as are hunt kennels {Oheape v. Kinmont, 1888, 16 Eettie, 144). 

To make a dwelling-house inhabited someone must sleep on the 
premises {Riley v. Read, 1879, 4 Ex. D. 100). Where a dwelling-house is 
divided into different tenements which are distinct properties, i.e. in distinct 
ownerships, each is treated as an entire house (1808, c. 55, Sched. B, r. xiv. ; 

V. Mutual Tontine Chambers Association, 1876, 1 Ex. D. 469). 

This provision appears to contemplate structural divisions as well as 
distinct ownership, but the cases on structural division turn on the 
provisions of the Act of 1878 (c. 15, s. 13); and in Hoddinot v. Home and 
^ Colonial Stores, [1896] 1 Q. B. 169, 175, it is suggested that it is immaterial 
whether the division must be by builders’ work or carpenters’ work, i.e. by 
partitioning off or screwing up doors. ^ 

Where a dwelling-house is let in different storeys, tenements, lodgings, or 
landings, and is inhabited by two or more persons or families, it is charged 
as one house, but the landlord is treated as occupier (see Walsingham v. 
Styles, 1894, 3 Tax Cas. 247). This must be read subject to the exemption 
as to certain working-class dwellings, and the reduction of duty for 
registered lodging houses, infra. Where the owner does not live in the 
^strict where the house is, and does not pay the tax within twenty days of 
its falling due, it may be collected from the actual occupiers and deducted 
by them from next payment of their rent (1808, c. 55, Sched. B, vi.). 

When the house, though one property, is structurally divided into and 
let as separate tenements, whether by one or more contracts, those which 
are unoccupied or are occupied solely for the purpose of a trade or business, 
or o4 any profession or calling by which the occupier seeks a livelihood or 
profit, are excluded from assessment on receipt of written Saotice by the 
surveyor of taxes from the person chargeable as occupier (1878, c. 15, s. 13), 
as explained in Yorkshire Fire and Life Inmrance Co. v. Clayton, 1881, 

^ ^ CJas. 531 ; Smiles v. Crooke, 

1886, 2 Tax Cas. 162 ; Hoddinot v. Home and Colonial Stores, [1896] 1 Q. B. 
169. This case contains a dictum that the exception does not apply where 
the landlord retains part and lets part in separate tenements. 

Each set of chambers in the Inns of Court or Chancery is treated* as an 
mtire house, as are sets of rooms in colleges or halls in any university in 
Gre^ Britain (1808, c. 55, Sched. B, iv.; 1890, c. 8, s. 28). ^ . / 

Halls or offices which are liable to rates or taxes (see Income Tax) are 
treated as mhabited dwelling-houses, and the owners are charged as 
ooci^rs (1808, c. 55, Sched. J5, v.). This includes an assembly hall of an 
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ecclesiastical body {Free Church of Scotland v. Bain^ 1897, o Tax Gas. 630). 
Shops and warehouses attached to a dwelling-house or communicating with 
it are valued as part of the house, except where the warehouses are on or 
n^r wharves on which the wharfinger has a dwelling-house for himself or 
his servants, or are separate and distinct buildings and not part of the 
dwelling-house or the attached shop, and are only used for the manufacture 
or storage of goods (1808, c. 65, Sched. B, iii. ; In rc Bussell, 1877, 4 Eettie, 
1143). The rule extends to banks when under the same roof as and 
communicating with dwelling-houses (In re Union Banh of Scotland, 1877, 
1 Tax Gas. 195). 

Fxemptiom , — The following inhabited houses are exempt : — 

1. Any house belonging to the Queen or to any of the Royal family, 
and every public office for which the duties would be payable out of the 
public revenue (1808, c. 55, Sched. B; Coomher v. Berks Justices, 1883, 
9 App. Gas. 61). 

2. Any place which is a hospital, charity school, or house provided foi 
the reception or relief of poor persons at the time when the tax falls to 
be levied (1808, c. 55, Sched. B). 

This exemption does not extend to a hospital started by charity but 
wholly maintained out of payments by patients {Needham v. Bowers, 1888, 
21 Q. B. D. 436), nor to schools which, while having endowments made with 
charitable objects, are not as a whole charity schools {Charterhouse School 
V. Lamarquc, 1890, 25 Q. B. I). 121). It includes a lunatic asylum 
maintained for the poor out of public funds {Jepson v. GHhhle, 1876, 1 Ex. 
D. 151), and one founded for the poor, and partly and substantially 
supported by charitable contributions {Cmmc v. Nottingham Lnnatw 
Hospital, [1891] 1 Q. B. 585); but not a lunatic asylum maintained chielly 
by subscriptions supplemented by payments from patients {Mnsgrave v. 
Dundee Royal Lunatic Asylum, 1895, 3 Tax Gas. 363 ; 22 Rettie, 784). Wliere 
an institution is within this exemption the residences of officials within its 
grounds are also exempt {Jepson v. Gmhhk, uhi supra), 

A college established in tlie interests of the higher education of women 
and half maintained by their fees is not a charity school {Southwell v. 
Holloway College Governors, [1895] 2 Q. B. 485). 

School buildings not used as dwellings but for worship, education, 
or exercise only are not inhabited dwelling-houses at all {Clifton College v. 
Tompson, [1896] 1 Q. B. 432; Charterhouse School v. Oayler, [1896] 1 Q. B. 
437 ). 

3. Ilwelling-houses which are unoccupied, or which are unfurnished, 
and in the occupation of persons or servants who are mere caretakers and 
do not pay poor-rate (1808, c. 55, Sched. B, r. xiv. (v.); 1825, c. 7, s. 3). • 

4. Dwelling®liouses of a less annual value than £20 (1851, c. 36), and 
dwelling-houses built or adapted for separate dwellings of an annual value 
not exceeding £20 each. Where the medical officer of health for the 
district certifies that the dwelling is so constructed as to afford suiteble 
occupation for each family or person inhalnting it, and that due provision 
is made for their sanitary requirements (1890, c. 8, s. 27 (2); 1891, c. 25, 
8. 4 {1)\ On this point see further under Duty, infra, 

5. Trade and business houses or tenements being distinct properties 
occupied solely for any trade or business, or any profession or calling by 
which the occupier seeks a livelihood or profit. This exemption is not lost 
by allowing a menial or domestic person employed by the occupier or any 
other person of a similar grade and description not otherwise employed by 
the occupier, engaged by him to dwell in the hpuse or tenement solely for 
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its protection (1878, c. 15, s. 13 (2); 1881, c. 12, s. 24). To be entitled to 
the exemption the whole of the assessable subject must be occupied as above 
stated {Banks v. Glasgow and S.-W, Rwy. Go,, 1879, 17 Sc. L. E. 768). 

This rule excludes cases in which part of the tenement is sub-let 
{In re Scottish Widows' Fund^ 1880, 17 Sc. L. E. 314), or used as a hotel 
{Banks v. Glasgow and S- W. Buoy. Co.y 1880, 17 Sc. L. E. 768 ; British Linen 
Co, V. ForleSy 1892, 3 Tax Gas.), or a business is carried on also by a person 
other than the occupier {8m,iles'v.Mcrclmnt Co., 1889, 17 Eettie, 151), and farm- 
houses used as dwelling-houses {In re Ainslie, 1881, 1 Tax Gas. 342). ‘ It 
also excludes occupation by library attendants who are not servants or of 
the like description {London library Co, v. Carter, 1890, 38 W. E. 478), 
or by servants who are not mere caretakers {Lambton v. Kerr, [1895] 2 
Q. B. 233), and even by caretakers employed on condition that one of their 
family shall sleep on the premises {Wegiielin v. Wyatt, 1885, 14 Q. B. IJ. 
838), and messengers of an insurance company {Forbes v. Standard Life 
Assurance Co., 1894, 3 Tax Gas. 368 ; 21 Eettie, 820). The trade or business 
do not include the management of an estate {Muat v. Stewart, 1890, 27 Sc. 
L. E. 294), nor a hotel {Smith v. Petrie, 1892, 29 Sc. L. E. 342 ; 3 Tax Gas. 
165), nor a business in which no profit is sought {British Institute of 
Preventive Medicine v. Styles, 1895, 3 Tax Gas. 376). 

No exemption from the duties is to be created by letters patent, grants, 
or charters (1803, c. 161, s. 77). This provision, significant before the 
Municipal Gorporations Act, 1835, is now chiefly of historical interest. 

The exemption of business premises can be claimed not merely for a 
whole year as under the original Acts, but for any entire quarter or quarters 
(1832, c. 113, s. 3). 

All the exemptions except the first must be claimed by the persons 
who would otherwise be liable for the tax, by notice to the assessors, who 
make a return of the claims when sending in their certificates of assess- 
ments (1803, c. 161, s. 62). 

Assessment. — The provisions of the older Act as to assessment are in 
the main superseded by the Taxes Management Act, 1880 (43 & 44 Viet. c. 19). 

Outside the county of London the taxable subjects are assessed under 
the local commissioners of Income Tax by local assessors for each parish, 
who make and certify the assessments to the Gommissioners for examination 
and amendment by the surveyors of taxes, after which they are allowed 
and certified by the Gommissioners ; when this is done, any person aggrieved 
by his assessment may appeal to the Gommissioners, whose decision is final, 
unless they state a case for the High Gourt (1^80, c. 19, ss. 49-59). 

The assessors, inspectors, or surveyors are entitled to enter and inspect 
tl!e premises to ascertain their annual value (1817, c. 25, s. 2). 

The assessment is made on the “ annual value,” i.e. thS" “ rack rent,” if 
any, or if none, the rent which the property is worth to be Jet by the year 
(1803, c. 161, 8. 10 ; Campbell v. Inland Revenue, 1879, 17 Sc. L. E. 23), ie. 
it is in substance the same as for Schedule A of the Income Tax, but 
is separately made because of the difference of the incidence of the two 
taxes and the nature of the exemptions. 

It must never be less than the rateable value for poor-rate (18Q8, c. 55, 
Sched. B, vii.). See Eating. The annual value of property adopted for 
house tax for the year ending April 5, 1897, has been continued for 1897- 
1898, and the inspectors and surveyors of taxes are made assessoTS as to 
those properties (59 & 60 Viet. c. 28, s. 30 ; 60 & 61 Viet. c. 24, s. 4 (3)); 
but, of course, houses not in assessment must be valued for 1897-98 by the 
rules above stated. . ^ ^ 
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Every building capable of occupation as a dwelling-house, or which 
could be a taxable subject, is included in the assessment wdiether occupied 
or not when the assessment is made (1803, c. 161, s. 15). 

In the county of London (except Penge) the annual value for house 
duty is the gross annual value stated as to any house in the Valuation List 
in force, which is prepared under tlie Metropolis Valuation Act, 1869 
(c. 67). The assessment is made there in the first instance by the surveyors 
of taxes acting as assessors, and no local commissioners exist. See London 
(County) Valnaiion, Provision is made by sec. 76 of the Valuation 
Metropolis Act, 1869 (c. 67), for separate valuation of dw’elling-liouses not 
separately valued on the valuation list. 

In the Universities of Oxford and Cambridge the assessment of the 
university buildings and of the colleges, halls, and hostels, and the offices 
and employments connected therewith, is under tlie jurisdiction of the general 
commissioners of each university, and the one over wliich the jurisdiction 
extends is treated as a single parish for assessment and collection (1 890, c. 

B. 28). 

Where a liouse or taxable tenement ceases to be occupied after assess- 
ment, and during the period of charge whether at the end of the lease or 
demise, the occupier on giving notice to the assessor of tlie tax is entitled 
to be discharged by the Commissioners from the tax for those quarters in 
which the house is not occupied; but on the house being reoccupied it 
becomes liable to assessment and charge (.1825, c. 7, ss. 2, 3). Houses com- 
pleted for occupation after the time for assessment and subsequently 
occupied, are sulyect to duty from tlie end of the quarter preceding 
occupation. Ihit if notice of occupation is not given, or it begins before the 
end of the first quarter of tlie year, the tax is jiayable for the whole year 
(1808, c. 55, Sched. A, v.; 1.825, c. 7, s. 2). 

Duty , — There are two scales of duty, higher and lower, fixed by the Act 
of 1851, as modified by subsequent legislation. 

1. Ordinary dwelling-houses — 


Annual Value. 

£20 and not exceeding £40 . 

Exceeding £40 and not exceeding £60 
Exceeding £60 .... 


Rate. 

3(1. in the £ 
6d. 

9d. „ 


Act. 

(1890, c. 8, s. 25 (1)). 
(1890, c. 8, 8. 25 (2)). 
(1851,0.36, Scln3d.). 


2. Shops, hotels, and inns, coffee-houses, lodging-houses, farm-houses — 


Annual Value. Rate. 

£20 and not exceeding £40 . . 2d. in the £ 

Exceeding £40 and not exceeding £60 . 4d. „ 

Exceeding £60 Cd. „ 


Act. 

(1890, c. 8, 8. 25 (1)). 
(1890, c. 8, 8. 25 (2)). 
(1851, c. 36, Sched.). • 


The Act of 1851 imposed the 6d. rate on shopkeepers and licensed 
victuallers and farmers. The Act of 1871, c. 103, s. 31, extended it to 
hotel-keepers, inn-keepers, and coffee-house keepers, whether licensed 
victuallers or not; and that of 1890, c. 8, s. 26, extended it to j^rsons 
occupying a house with the main object of letting furnished lodgings if 
registered with the clerk to the Commissioners. 

Hydropathic institutions are treated as hotels {lu tc StTCttheum Hydfo- 
pcUhiCy etc., 1881, 1 Tax Cas. 375). 

Where»a house was originally built or has been adapted by addition or 
alteration, and is used so far as it is used for a dwelling-house for the 
sole purpose of providing separate dwellings at an annual value not exceed- 
ing £40 for each, on production of a sanitary ^certificate, the assessment is 
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^confined to the annual value of the house, exclusive of every dwelling in it of an 
annual value under £20, and by reducing the duty to 3d. (1891, c. 26, s. 4 (2)). 

Collection and Management. — The house tax as an assessed tax is under 
the direction and management of the Commissioners of Inland Revenue 
(1851, c. 36, 8. 2). The general procedure for its levy is under the Taxes 
Management Act, 1880 (43 & 44 Viet. c. 19). See Income Tax; Inland 
Revenue. 

The assessments are in the custody of the clerk to the local com- 
missioners of income tax, and in London the original lists are kept by the 
clerk of the County Council ; a duplicate list is kept with the rate books of 
the parish to which it relates (1869, c. 67, ss. 68, 69). 

Payment of the duty did not give a poor-law settlement (1803, c. 161, 
s. 69). See Poor Law. 

[AtitJwrities. — Dowell, Home Tax Law.% 1893, and the Reports of Tax 
Cases published by the Commissioners of Inland Revenue, most of which 
are also reported in the current series of English and Scotch Law Reports.] 


Housing' of Working Ciasses.— See Artisans; Working 
Classes. 


Hue a.nd Cry. — The hue and cry (hutesmm et clamor) is the 
old common law process of pursuing with horn and voice, on horse or foot, 
from vill to vill, felons or such as have dangerously wounded another. 
(As to the early history of the hue and cry, see Pollock and Maitland, 
Hist. Eng. Law, vol. ii. p. 576.) 

Originally it seems that a man captured by the hue and cry while he 
still had about him the signs of his guilt was liable to summary execution 
when brought to a Court, and was not allowed to claim any sort of trial. 
From the end of the twelfth century the hue and cry was gradually by edicts, 
writs, and statutes regulated and brought into Iiarmony with the procedure 
of the Courts (see Editum Begium, 1195 ; Stubbs, Select Charters, p. 263 ; 
Writ f or conferring Watch and Ward, 1252 ; Stubbs, Select Charters, p. 370 ; 
Statutes 13 Edw. i. st. 2, cc. 1 and 4 ; 27 Eliz. c. 13 ; and 8 Geo. ii. c. 16). These 
statutes were repealed by the Act 7 & 8 Geo. iv. c. 27 (see also 3 Edw. i. c. 9). 

The hue and cry may be raised by any individual who is robbed or 
knows of a felony, or by any oflScer of justice ; but it is best, if possible, that 
it should be raised by the latter, and an officer engaged in a hue and cry 
has the same powers as if acting under a magistrate's warrant. In the 
ca®e of a hue and cry, if the person pursued takes refuge in a house, the doors 
may be broken open upon his refusal to open after a deWnd has been 
made by an officer ; and a party pursued by a hue and cry may be lawfully 
apprehended and committed to prison, although it afterwards appears that 
he is innocent. A person raising a hue and cry without cause is, however, 
liable to fine and imprisonment, and also to an action for damages by the 
person injured thereby. The Act 7 Geo. iv. c. 64, s. 28, permits the Courts 
to order rewards for persons making themselves paii;icularly active, in the 
arrest of certain offenders, and the Sheriffs Act (50 & 51 Viet. c. 56), 1887, 
c. 65, 8. 8, subs. (1), re-enacting the Statute 3 Edw. i. c. 9, provides that 
every person in a county shall be ready and apparelled at the cmnmahd of 
the sheriff and at the cry of the country to arrest a felon whether within 
a franchise or without and in de&ult shall on conviction be liable to a fine ; 
az^ if default be found in .the lord of the franchise, he shall tolfeit the 
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franchiseSo the Queen, and if in the bailiff, he shall be liable to imprison- 
ment. 

Stubbs, Charters] Pollock and Maitland, JSTw^. 
Law] Hale, Pleas of the Crown] Hawkins, Pleas of the Crown] Black. 
Com. ] Stephen, Cbm.] 


Hulsslci* (Fr.), a term met with in the Law Beports in cases 
involving French law, derived from the old French huis, meaning door, 
hence doorkeeper of the Court (cp. huis-clos, closed doors), a Court officer 
whose functions were originally confined to the interior of the Court chamber. 
Under contemporary French procedure he acts as process-server, those 
attached to the Court (or while actings in that capacity) being distin- 
guished from the ordinary huissiers by the term huissiers audiemiers. 


Humb6r Rules • — These are rules for the navigation of the 
river Humber, made by Order in Council under the power given in sec. 421 
of the M. S. A., 1894, and which incorporated the old Collision Eegulations 
(see Collisions at Sea). A breach of them has the same efiect as a 
breach of the general regulations, namely, it creates a presumption of 
negligence, which can only be rebutted by showing that the bi*each could 
not have contributed to the collision (2Vw' Ripon^ 1885, 10 1\ D. 65 ; and 
see The Magneta^ 1890, 15 P. I). 101). 


Hundred — An old territorial division composed of a cluster of 
townships, and intermediate between tlie towiishij) and the shire. The 
origin of the hundred or wapentake has formed the subject of much 
conjecture, but the theory which has found most acceptance is that it was 
originally due to the association of a hundred men for purposes of defence, 
and that it was only at a later date that the name was used to denote 
a territorial division. As an institution for police purposes the hundred 
first appears in the ordinances of Edgar, wliich required tiiat in the hundred 
every man should do justice to another, and that thieves should be pursued 
and brought to justice (Stubbs, Select Charters^ ed. 1870, p. 69). This 
obligation of raising the hue and cry after felons was re-imposed by 
subsequent statutes, among others by the Statute of Winchester (13 Edw. l. 
c. 2), which also made the liundred collectively liable for robberies com- 
mitted within the district of the hundred where the oifender could not be 
found and brought to justice. In succeeding centuries the hundred as^a 
distinct division of the county gradually declined in importance, but a 
relic of its collective liabiUty for damages existed till 1886 in the liability 
to make compensation to persons whose property was feloniously injured or 
destroyed by rioters. This liability, however, was removed by a statute of 
the year mentioned (the Riot (Damages) Act, 1886), which threw the 
liability on to the police rate. Even yet a hundred rate may be levied for 
the purposes of certain main roads, under the provisions of sec. 20* of the 
Highway Act, 1878, a section which ia incorporated in the Local Govern- 
ment Act, 1888, but in this (which applies chiefly to the county of 
Lancaster) we see practically the sole survival of the hundred as a depart- 
ment of English local government. See Hundred Court ; Hunduedors. 

[Authorities. — Stubbs, Constitutional History of Erujlar^, ed. 1874, vol. i. 
pp. 96—108 ; Pollock and Maitland, Hist. Eng. Law, vol. L pp. 643-547.] 
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Hundred Court. — ^Like the county, the hundred or wapentake 
had its own moot or court for dealing with matters, both civil and criminal, 
within the hundred. By the ordinances of Edgar, the men of the hundred 
were required to meet once within every four weeks ; later, the Court met 
oftener. "It was attended by the lords of land within the hundred or 
their stewards representing them, and by the parish priest, the reeve, and 
four best men of each township ” (Stubbs, Constitutional History of England, 
ed. 1874, vol. i. pp. 102, 103). At first the judges seem to have been the 
whole body of suitors, but at a later date power appears to have been 
delegated to a body of twelve (ibid.). The jurisdiction of the county and 
hundred Courts was practically alike, except as to the area over which it 
extended. On the institution of the system of frankpledge, the sheriff 
attended each hundred Court, except those which were in private hands as 
many were, twice yearly to see that every man was properly enrolled in his 
tithing, and also to receive presentments of grave offences. Many of the 
old hundred Courts existed till comparatively recently, but by sec. 28 of 
the County Courts Act, 1867, provision was made for the suppression of 
such of them as were not Courts of Eecord. The Salford Hundred Court is 
an instance of one of these ancient judicatories ; it was remodelled by the 
Salford Hundred Court of Eecord Act, 1868. 

[Authorities . — Stubbs, Constitutional History of England, ed. 1874, vol. i. 
pp. 102 et seq. ; Pollock and Maitland, Hist. Eng. Law, vol. i. pp. 544 et seq.l 


HundredorS — The men of a hundred (q*v.). In the old law 
when juries were required to be taken from the neighbourhood of the 
vill or place where the cause of action arose, challenges might be made 
to the array for a defect of hundredors. This, however, has long been 
abolished. 
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The following article deals only with those rights and liabilities of 
married women, and those mutual proprietary rights and obligations of 
husband and wffe, of which the Courts of Common Law and Equity take 
cognisance. With matrimonial offences and such questions relating to the 
conduct of the parties as fell formerly within the jurisdiction of the 
Ecclesiastical Courts, and are now dealt with by the (Probate a!hd) Divorce 
Division of the High Court, this article is not concerned. Such topics 
are discussed in the articles on Marriage and Divorce. 
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1. Wife’s Rights in her Husband’s Property. 

At the present day such rights as a wife has only arise on the death 
of her husband intestate. On that event she has— (a) a life interest in 
a portion of the real estate of which he dies intestate, provided he has not 
excluded her therefrom ; (6) a certain interest in his personal estate under the 
Statutesof Distribution; (c) a certain qualified right to administer to his estate. 

{a) The first of these rights is all that remains of the ancient Dower, 
a right which the common law gave to a widow for the sustenance of 
herself and her children (Co. Litt. 31 d). “ Where a woman taketh a 

husband seised of such an estate in tenements, etc., so as by possibility it 
may happen that the wife may have issue by her husband, and that the 
same issue may by possibility inherit the same tenements of such an estate 
as the husband hath, as heir to the husband, of such tenements she shall 
have her dower, and otherwise not ” (Litt. s. 53). Three conditions were 
therefore necessary to entitle the wife to dower — (i.) Marriage ; (ii.) solo 
seisin of an estate of inheritance ; (iii.) death of the husband (Co. Litt. 31 a). 
It was not necessary that there should be issue in fact of the marriage 
(Litt. 8 . 36), but it was necessary that there should be a possibility of issue 
who could inherit ; and therefore if lands were limited to a man and his 
heirs by a certain marriage in tail, and his wife died and he married agfiin, 
his second wife would have no dower out of those lands (Litt. s. 53). 
Assuming these three conditions fulfilled, the widow was entitled to an 
estate for life in one-third of the lands of which her husband was solely 
seised for an estate of inheritance in possession at any time during the 
coverture. The husband must have been “seised”; therefore the widow 
was not dowable out of his equitable estates (Co. Litt. 29 a), including a 
mere equity of redemption (Dawson v. Bank of Whitehaven, 1877, 6 Ch. 1>. 
218). With regard to the “tenements, etc.” out of which a widow is 
dowable, this expression includes manors, rents, rights of common, profits, 
tolls, advowsons, tithes, fairs, markets, and other rights (see Park, 
Dower, p. Ill; I. Roper, H. & W. 342); mines, if opened in her husband’s 
lifetime, otherwise not (Stotighton v. Leigh, 1808, 1 Taun. 402 ; 11 R. E. 810). 
The wife’s right to dower attached in interest at the instant when marriage 
and seisin co-existed; the death of the husband only consuinmated the right. 
She had therefore during her husband’s life an interest which she could part 
with, and there is no question but that if a husband and wife levied a line 
(Lainpefs case, 1613, 10 Rep. 49 b) or suffered a recovery (Park, Dower, 
193) the wife was barred of hier dower. i 

A wife could not, however, release her right to dower ; and as accord 
and satisfaction could not be pleaded at law to a real action, no acceptaiy^e 
of any other l^nefit would bar her right to claim dower (Vernons case, 
1573, 4 Rep. 1 a). Hence the practice arose in early tiines of conveying 
lands to uses,1}hus making the husband’s estate an equitable and not a 
legal one, with the exception of a legal joint estate ( junctura) during the 
life of the wife to secure a provision for her called a jointure. Now when 
the Statute of Uses was passed (27 Hen. viii.), converting the use into the 
legal seisin, wives would have been entitled to both jointure and dower but 
for sec: 6, which provided that women having an estate in jointure with 
their husbands should not be entitled to dower. If jointure were made 
after marriage, this statute put the widow to her election between the 
jointure and dower. Jointure soon acquired a wider meaning, and is 
defined, in Vernon’s case, 1573, 4 Rep. p. 2 6, to be “a complete livelihoro 
of freehold for the wife of lands or tenements, etc., to take effect presently 
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in possession or profit after the decease of her husband for the life of the 
wife, at least, if she herself be not the cause of its determination or for- 
feiture.” At law, unless this definition was fulfilled, the widow wm neither 
barred of dower nor put to any election. But in a Court of Equity it was 
very different, for an intended wife of full age might bind herself to take 
any reasonable provision, such as a term of years or an annuity, as an 
equitable jointure, in satisfacltion of dower. But in equity, as at law, to 
be an absolute bar to dower, this equitable jointure had to be accepted 
before marriage. If made after marriage the Court put the widow to her 
election. 

Before the Dower Act a difficult question often arose as to whether a 
legacy or other bequest given to a widow was intended to be in satisfaction 
of dower so as to put her to her election, a question in the last resort 
depending on the construction of the bequest. The subject has lost so 
much of its former importance that it is not thought necessary to do more 
than refer the reader to I. Eop. Husband and Wife, 565 et seq,, where it is 
discussed at length. 

When dower had been duly assigned in accordance with the widow's 
rights at common law her title had relation back to her husband's original 
seisin, and had priority over all charges and incumbrances and debts created 
or incurred by him during the marriage after he had acquired the estate. 
If he conveyed the estate to a hond-fide purchaser for value, the purchaser 
took subject to the widow's dower {Doe v. Givinnell, 1841, 1 Q. B. 682). 
When, therefore, it became desirable that real estate should be more readily 
alienable, dower ceased to be a benefit and became a burden, and the 
ingenuity of conveyancers devised the uses to bar dower, by means whereof 
the fullest powers of disposition were conferred upon the husband without 
his having an estate of inheritance in possession. The land was conveyed 
to such uses as the husband should appoint ; in default of such appoint- 
ment, to the use of the husband and his assigns for life ; from and after 
the determination of that estate, by forfeiture or otherwise, in the purchaser’s 
lifetime, to the use of tnistees during the husband's life in trust for him 
and his assigns ; and after his death to the use of him, his heirs, and assigns 
for ever. This form is probably to be ascribed to the learned author of 
Fearne on Gonthujent Remainders (see 4th ed., vol. i. p. 509). 

All women married after the 1st of January 1884 come under the 
provisions of the Dower Act (3 & 4 Will. iv. c. 105). This Act applies to 
freehold and gavelkind lands, and probably also to lands held by the 
custom of borough-English {Farley v. Bonham, 1861, 30 L. J. Ch. 239), but 
not to copyhold lands {Smith v. Adams, 1854, 5 De G., M. & G. 712). 
Under this Act a widow is dowable out of lands in which her husband's 
interest was equitable, or partly legal and partly equitably (s. 2), provided 
it was an estate of inheritance in possession, or equal to an estate of 
inheritance in possession {In re Mkhell, [1892] 2 Ch. 87) other than a joint 
tenancy. If the husband's interest is a right of entry that is sufficient 
(s. 3), provided the claim to dower is enforced before the right of entry is 
barred. But she is not dowable out of any lands of which her husband 
actually disposed in his lifetime or by will (s. 4). A widow is not entitled 
to dower out of any land of her husband where, in the deed by which such 
land is conveyed, or by any deed executed by him, it shall be declared that 
his widow shall not be entitled to dower out of such land (s. 6). Nor is 
she entitled to dower out of any land of wliich her husband di^. wholly or 
partially intestate, when by his will he declares his intention that she shall 
not be entitled to a dower out of such land or out of any of his loiid (s. 7) 



HUSBAND AND WIFE 


257 


Her right is subject to any conditions, restrictions, or directions declared 
by her husband's will (a 8). Where a husband devises land out of which 
his widow would have been dowable if the same were not so devised, or 
any estate or interest therein, to or for the benefit of his widow, she is 
not dowable out of any of his land unless a contrary intention appears in his 
will (s. 9). A devise of real estate to trustees on trust to sell and to pay an 
annuity out of the proceeds is a devise of an interest in land {Lmy v. HUl^ 
1875, L. R 19 Eq. 346; In re Thomas, 1886, 34 Ch. D. 166). But no gift 
or bequest out of personal estate, or out of land not liable to dower, will 
defeat her right to dower unless a contrary intention is expressed in the 
husband’s will (s. 10). The Court may enforce an agreement by the husband 
not to bar his wife’s right to dower (s. 11). Formerly, if a legacy were 
given in satisfaction of dower, it was entitled to priority over simple legacies, 
for it was considered the price of the dower. By sec. 12, nothing in the 
Act is to interfere with any rule of equity by which legacies beciueathed in 
satisfaction of dower are entitled to priority over other legacies. But this ru^ 
only applies where, if she had not accepted the gift in satisfaction, the widow 
would have been entitled to dower {In re Greenwood, [1892] 2 Ch. 295). By 
sec. 5, dower is made subject to all partial estates and interests, and all 
charges which the husband may have created, and also to all debts, incum- 
brances, and contracts to which the land may he liable. 

By 20 Hen. ill. c. 2, the widow is entitled to crops and emblements upon 
estates belonging to her in dow’er, and she may bequeatli them by her vrill. 
If a wife commits adultery uncondoned by her husband she forfeits her 
dower by Statute 13 Edw. i. (Westminster 2), c. 34; and that whether she 
is living apart from him by his consent {llethrinyion v. (rrakam, 1829, 
6 Bing. 135; 31 11 R 361), or on account of ]m cruelty {Woodward v. 
Dowse, 1861, 10 C. B. N. S. 722). After decree of divorce Ijer right is at 
an end {Frampton v. Stephens, 1882, 21 Ch. D. 104), seats of a decree for 
judicial separation {ibid). 

The old writ of dower prescribed by 20 Hen. iii. c. 1 was abolished by 
the Common Law Procedure Act, 1860, s. 20, an ordinary action being 
substituted commenced by a writ en<lorsed with a uotme that the claim is 
for dower. The procedure under the Judicature Acts is the same (R. S. C., 
1883, Orders 1 and 2, and App. A, Part II., s. 4 to the Rules). Tlie widow 
must bring her action within twelve years after tlie right of action first 
accrued (37 & 38 Viet. c. 57, s. 1). ’ She can only recover six years' arrears 
(3 & 4 Will. IV. c. 27, 8. 42). A widow tenant in dower is liable f»>r waste 
{Co, Litt. 53, 54). She may exercise the powers of a tenant for life to lease 
for twenty -one years under sec. 46 of the Settled Estates Act, 1878. 

By the common law confirmed by Statute 9 Hen. ill. c. 7 (Magna (vartiv* 
a widow is enticed to tarry in the chief house of her husband for forty days 
after the death of her husband, within which days her dower shall be 
assigned her (unless it were assigned before), or that the house be a > 
and if she depart from the castle, then a competent house Bhall be forthwith 
Tirovided for her in the which she may honestly dwell until her dower be 
to her assigned as it is aforesaid; and she shall have ineantiine her 

reasonable estovers of the common. This right is called the right oi 


A widow may, by custom of the manor, be entitled to Free-bmich out of 
the copyhold estates of which her husband dies seised. As this right depends 
upon iine custom of each particular manor it is impossible here to lay 
^own any general rules relating to it. If the custom ^ 

the husband's death there could be no free-bench out of copyholds which he 
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surrendered to the use of his wiU. It is no longer neces^ry for a 
testator to surrender to the use of his will. His will, however, without the 
surrender, has the same effect and bars his widow's right to free-bench 
{Laj&y V. Hill, 1876, L. K. 19 Eq. 346). 

(J) By secs. 5 and 6 of the Statute of Distributions (22 & 23 Car. ii. 
c. 10), if a man dies intestate as to personal estate any surplus that 
remains after payment of his debts and funeral expenses is distributed 
between his widow and children, or his widow and the representatives 
of his children, the widow taking one-third and the children or their 
representatives two-thirds. If he leaves no children or representatives of 
deceased children, his widow takes one-half and his next-of-kin the other 
half. If he leaves no children, representatives of children, or next-of-kin, 
the widow still takes only one-half and the other half goes to the Crown. 
Further, by the Intestates Estates Act, 1890 (53 & 54 Viet. c. 29), it is 
enacted that where a man dies intestate, leaving a widow and no issue, if 
the net value of his real and personal estate does not exceed £500, such 
real and personal estate shall belong absolutely and exclusively to the 
widow. Where the net value exceeds £500, the widow is entitled to £500 
and to a charge on the estate for that sum and interest at 4 per cent. 
This provision is in addition to that share in the residue, after payment of 
the £500, to which the widow would have been entitled if such residue 
formed the whole of the intestate's estate and the Act had not been 
passed. 

(c) By Statute 21 Hen. viil. c. 5, the ordinary may grant administra- 
tion of her husband^s estate to his widew or next-of-kin, or both, at his 
discretion. The Court generally grants administration to the widow, unless 
there be reason to the contrary, as that the parties were separated (Zambell 
V. Zamhell, 1831, 3 Hagg. 668), or the widow had in her marriage settlement 
renounced all right to her husband's personal estate ( Walker v. Carless, 
1768, 2 Lee, JEcc. Ca, 560). 

2. ‘Husband's Eights in His Wife's Property. 

(a) Beal Estate. — The effect of marriage on a woman was to give 
certain rights to the husband over her property. By the inter- 
marriage the husband acquired a freehold interest, during the joint 
lives of himself and wife, in all freehold property of which she was 
seised at that time, or of which she became seised during the coverture. 
During that period the husband and wife were seised in fee in- right 
of the wife {Polyhank v. Hawkins, 1780, Doug. 329); the husband was 
entitled to the rents and profits, and had the right of possession though 
t]je wife had the right of property. Payment of rent to the wife was 
no discharge {Tracy v. Dutton, 1622, Cr6. (2) 617) unless ttje husband had 
given her authority to receive it {Doe d. Leicester v. Biggs, 1808, 1 Taun. 
367 ; 11 E. E. 533). The husband was entitled to possession of the 
title-deeds during the marriage, but it is thought that the assignee of his 
interest would not be entitled to them (see Ex parte Bogers, In re Pyodt, 
1884, 26 Ch. D. 31). If the wife's estate was an estate for life, her hus- 
band alone was liable for waste committed during the coverture {Kingham 
V. Lee, 1846, 16 Sim. 396). His estate’ was a freehold which he could 
convey, and he could without his wife make a tenant to the praecipe for 
suffering a recovery (Pigott on Becoveries, 72); but the conveyance only 
took effect during the coverture {Bebertson v. Norris, 1848* If Q.‘B. 916). 
Apart from this freehold interest of the husband, the i?^e's estates of 
inheritance remained, and still remain, entire in her after the 4eath of her * 



HUSBAND AND WIFE 


250 

husbaii(vi»r in her heirs if she dies before him ; unless by the birth of a 
child he becomes tenant for life l3y the Curtesy (j.i?.) (2 Black. Cota. 433). A 
husband holding over after his interest has determined, without the consent 
of those entitled in remainder, is a trespasser, and liable in damages for the 
rents and profits received during his wrongful possession (Statute 6 Anne, 
c. 18, s. 5). Still, a married woman could not, except as donee of a power 
of appointment, dispose of her freehold estates, whether by deed, for this 
was void (Perkins, s. 6), or by will (34 & 35 Hen. viii. c. 5, s. 14 ; 1 Viet, 
c. 26, s. 8), or by any other private conveyance. These estates were 
formerly conveyed by a fine or common recovery in which she was 
examined separately and in private, to ascertain whether she joined in the 
fine or recovery of her own free will. The Fines and Recoveries Act 
(3 & 4 Will. IV. c. 74, 8. 77) substituted for this method a deed of 
conveyance acknowledged by the wife after separate examination before 
commissioners or a commissioner (Conveyancing Act, 1882 (45 & 46 Viet, 
c. 39), 8. 7 ; Tennent v. Welchf 1888, 37 Ch. D. 622 ; RdbertH v. Cooper, [1891 ] 
2 Ch. 335). This acknowledgment may be taken at any time after the 
execution of the deed (In rc Ijondon Dock’ Act, 1856, 25 L. J. Ch. 45). 
Formerly a certificate had to be lodged within a month after the 
acknowledgment, but this is no longer necessary (45 & 46 Viet. c. 39, s. 7). 
The acknowledgment may be taken abroad on commission (3 & 4 Will, iv, 
c. 74, 8. 83; In rc Howard, 1864, L. E. 0 C. P. 347). The husband's 
concurrence was also necessary to the validity of the conveyance. Bank- 
ruptcy did not preclude him from concurring ; and a conveyance under the 
Act is good against his trustee or assignee for the benefit of creditors 
(Cooper v. Macdonald, 1877, 7 Ch. D. 288). But by sec. 91 of the Act it 
could be dispensed with in ijertain ciises by leave of the Court of Common 
Pleas, and later of the tiueen's Bench Division, or Chancery Division, 
if other relief were sought in the province of that Division (Ex parte 
Thompson, W. N., 1884, 28 ; In rc (Hies, 1894, 70 L T. 757). If, for 
example, the husband were insane, or an infant, or if his residence were not 
known, or he were living ajiart from his wife, the Court, on the wife's 
affidavit stating the facts, would dispense with liis concurrence. The wife 
could then convey as a feme sole without acknowledgment. As to the 
effect of a deed made under such circumstances, see Coodehild v. Douriall, 
1876, 3 Ch. D. 650 ; Fowke v. Draycott, 1885, 2\) Ch. D. 996. An order 
dispensing with the concurrence might be rescinded in certain events 
(Ex parte Cockerell, 1878, 4 0. 1*. 1). 39), but not ho as to affect intervening 
rights (In re Rogers, 1865, L K. 1 C. P. 47). By a conveyance under this 
Act the real estate of a married woman, whether vested or contingent, and 
whether in possession, remainder, or reversion, might be disposed of. ^ 

As a maiTii^d woman had formerly no power to contract she could not, 
at aiiyrate until the Fines and Recoveries Act, make a binding contract to 
sell her real pfoperty. But as tliat Act gave her power to dispose of her 
real property as a feme sole in the way above described, and as a feme sole 
could for valuable consideration dispose of her property in equity, it was 
held that by a deed acknowledged by the wife, and concurred in by the 
husband, she might for valuable consideration contract to sell her real 
estate (Crofts v. Middleton, 1856, 8 De G., M. & G. 192, 219). 

The general principle, that a person may by his fraud preclude himself 
from asserting a claim which he would otlierwdse be entitled to make, 
applies* *nohe the less in case of a married vfomnii(iiavage\, Foskr,Vl^Z, 
9 Mod. 35 ; Shaipe v. Foy, 1868, L. E. 4 Ch. 35 ; Cahill v. Cahill, 1883, 
8 App. Cas. 420). And upon the same principle she might, by the exercise 
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of an election between two gifts, bind her interest in real property without 
a deed acknowledged {Barrow v. Barro^o, 1858, 4 Kay & J. 409), unless the 
nature of her interest in the property to be relinquished created an obstacle 
{GahUl V. Cahill, uhi mjyroi). Where husband and wife joined in mortgaging 
the wife’s real property, reserving the equity of redemption to the husband, 
it was always a question of intention whether he took beneficially or 
merely as trustee for his wife {1% re Bctton*s Trust Estates, 1871, L. ll 12 
Eq. 563). 

(6) GhMtels real — With regard to the wife’s chattels real, the husband 
was during the coverture possessed of these in her right {Co, Litt 351 a). He 
could therefore by act inter vivos assign, underlet, mortgage, or contract to 
dispose of them so as to bind the wife if she survived him {Stead v. Creagh, 
1723, 9 Mod. 43 ; Bates v. Dandy, 1741, 2 Atk. 207). And that whether 
they were legal or equitable, and whether in possession or reversion, vested 
or contingent, provided they could possibly fall into possession during the 
marriage {Donne v. Hart, 1831, 2 liy. & M. 360). They were liable for his 
debts and would vest in his trustee or assignee in bankruptcy {Doe d, Shav) 
v. Ste%oa7i, 1834, 1 Ad. & E. 300). The wife could not dispose of them by 
deed or will. If she survived, the chattels real, or so much thereof as the 
husband had not disposed of during the coverture, survived to her, and the 
husband’s will was inoperative upon them {Co. Litt. 351). But if the husband 
survived he became entitled to them Jure mariti without taking out admini- 
stration (Eoll. Ah\ ** Baron and Feme,” H. 8 ; In re Bellamy Elder v. 
Pearson, 1883, 25 Ch. D. 620). If a husband mortgages his wife’s leasehold 
and reserves the equity of redemption to himself, it would seem that he 
would be treated as a trustee for her. An agreement by the husband to 
mortgage did not deprive the wife of the right to redeem {Bates v. Dandy, 
1741, 2 Atk. 207). 

{c) Personal Chattels. — With regard to the wife’s personal chattels in 
possession, whether acquired before or after marriage, whether acquired by 
gift, for example, to the wife alone, or to the husband and wife jointly, or 
by her own labour and skill {Buchley v. Collier, 1693, 1 Salk. 114), they vested 
absolutely in the liusband (Com. Dig. “Baron and Feme,” K. 3). Chattels 
held by a bailee for the wife were for this purpose her chattels in 
possession. Tlie wife could not deal with them in any way, for she had no 
property in and no power of disposing of them. On her death they passed 
to the liusband if he survived, and to his personal representatives if he 
predeceased her. Tliey might, however, pass by her will if her husband 
assented to it, after knowing its contents {Brook v. Turner, 1677, 2 Mod. 
170), or scmhle, if lie bound himself by contract for valuable consideration to 
assent. Her paraphernalia, consisting of jewels and trinkets to be worn 
by her as personal ornaments, were the only exception •to these rules. 
They passed to the wife on her husband’s death if he had qot disposed of 
them by act inter vivos, subject to the claims of his creditors. The 
wife 8 choses in action might be reduced into jiossession by the husband. 
If and when this was done they became his choses in possession. If the 
husband died without having reduced them into possession, the widow was 
entitled to them as against the husband’s representative. If the husband 
survived he was entitled to them as her administrator, and until he took 
out administration he had no right at all. If he died without administer- 
ing, the wife’s administrator, and not the husband’s, was entitled .to the 
choses in .action. It was formerly considered that negotiable instruments 
Possession to which the husband was entitled jure mariti 
{M^Nedage v. Holloway, 1818^ 1 Barn. & Aid. 218) because the husband might 
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endorse his wifes negotiable instruments; but this doctrine has, rightly, 
not prevailed {Slicm^igton v. Yates, 1844, 12 Mee. & W. 855). 

A chose in action is not reduced into possession until the husband has 
for some moment of time had absolute dominion over it without any con- 
currence of the wife (Nicholson v. Drury Buildings Estate (7o., 1877, 7 Ch. D. 
48). If the husband assigned his wife’s chose in action, the assignee stood 
in the shoes of the husband. So of the husband s trustee in bankruptcy 
(PiGTcc Thornh'jf, 1828, 2 Sim. KiT). If the assignee did not reduce into 
jx)8se8sion during the coverture, the wife’s title by survivorship prevailed 
over the assignment. In case of the wdfe s rev'ersionary choses in action, 
such as a legacy })ayable to her after the <letermination of a life interest, 
difficulties arose which led to the jmssing t)f Mai ins* Act (20 & 21 Viet, 
c. i)7). On the determination of the life interest the legacy became a chose 
in action, and subject to the rules above stated. The wife could not deal 
with it. If the husband assigned it, his assignee had to reduce it into 
possession, and none the less because at the date of the assignment it wua 
still reversionary. If before lie did so, and,(^ fortwri^ if before the reversion 
fell in, the husband dii^d leaving the wife surviving, tlie assignee took noth- 
ing ; and if the reversion could not fall in until afUu* the husband’s death, 
it was simjily inalienalde during tlie coverture (AVw v. lUu\ 184:5, Drury 
tnn]). Sugden, 42; Wluitlr v. Hcnvlug, 1848, 2 Th. Malins* Act (2*0 

& 21 Vi(*t. c. 57) therefore jirovided that a married woman might disjiose 
of future or reversionary interests, whether vested or (M)ntingeut, in any 
personal estate to which sIk*. or her husband in her right might become 
entitled under any instrument made after the Mist f>f December 1857 
(ex(*ept her marriage settlement), or release a j)ower over such ]>er8onal 
estate, hy a deed acknowledged by her and concurred in l)y lier husband 
according to the provisions of the Fines and Recoveries Act. The ellect of 
an assignment under Malins’ Act was considered in In rc Balchrlor, 187M, 
I'. E. 16 Eq. 481, and In rv Jakemans Trusts, 188:5, 2:5 Ch. D. 844). 

As in tlie case of her real estate (ride supra), a married woman miglit 
probalily deal with her reversionary jiersonalty by a contract acknowledged 
by her and concurred in by her husband, or by a fraud or an election. 
See further, (Ireenhill v. North British Mrrmutilc Insuranrr (kh, [189:5] 
:5 Ch. 474. 

(d) Equity to a Sdtlcmnit. — The right of a husband to reduce his wife’s 
choses in action into ])osscssion, though formerly absolute at law, was sub- 
ject to an important qualification in equity. If he invoked the assistance 
of a Court of Equity, the Court, on the princiide that he who seeks equity 
must do eijuity, ordered a fitting settlement to be made ujion his wife and 
children out of the fund recovered. After the passing of the JudicatuTe 
Acts this equity^ to a settlement was enforced by the Common Law Divisions 
as well as by the Chancery Division. The doctrine was afterwards 
extended to cases where the wife lierself prayed the aid of the Court (Lady 
Elihank v. MontolicM, 1801, 5 Yes. 7:">7 ; 5 R. E. 157), and now her equity 
to a settlement would be enforced both in actions in the Queen’s Bench and 
Chancery Divisions. The equity prevails against the claims of the husband 
himself, his trustee in bankruptcy, his assignee for the benefit of creditors, 
and even his assignee for valuable consideration (Scott v. Spaslutt, 1851, 
3 Mac. & G. 599). Not merely pure personalty, but terms of years, whether 
equitable (Hanson v. Keating, 1844, 4 Hare, 1) or legal (Boxail v. Bomll, 1884, 
27 Ch, D. 220), were subject to it ; but not the inheritance of an estate in fee, 
for marriage only affected the wife’s life interest, nor property limited to 
husband and v^e for their joint lives and thg life of the survivor (In re 
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Bryan, 1880, 14 Ch. D. 516) ; and it did not affect the husband’s estate by 
the curtesy (Smith v. Matthews, 1860, H De Gr., F. & J. 139). 

The Court would not in general settle on the wife the income of property 
which accrued during the marriage (Tidd^ v. Lister, 1853, 3 De G., M. & G. 
857), but in exceptional cases (Steed v. Calley, 1833, 2 Myl. & K. 52 ; Bond v. 
^ Simmons, 1743, 3 Atk, 21 ; Boberts v. Cocyncr, [1891] 2 Ch. 335), especially if 
the husband had deserted the wife, the Court gave her the income, and her 
right to it prevailed against the husband’s trustee in Imnkruptcy or assignee 
(Lnmh v..MUnes, 1800, 5 Ves.,517; Tidd v. Listor, 1853, 3 De G., M. & G. 
857 ; Squires v. Ashford, 1856, 23 Beav. 132), but not a^st his assignee 
for value if at the date of the assignment he was maintaining his wife (Tidd 
V. lAster, 1853, 10 Hare, 140 ; 3 De G., M. & G. 857 ; In re Duffy’s Trusts, 
1860, 28 Beav. 386 ; Elliott v. Cordell, 1819, 5 Madd. 149 ; 21 E. E. 287). 
The settlement included the children as its objects, but the right to claim it 
was personal to the wife, and if she died without asserting her equity the 
children could not claim it (Scriven v. I’ajdey, 1765, 2 Eden, 337 ; Lloyd v. 
Williams, 1816, 1 Madd. 450). 

The amount settled is in the judicial discretion of the Court under the 
circumstances of each case (Fowke v. Drayeott, 1885, 29 Ch. D. 996). The 
existence and provisions of any prior settlement and the conduct of the 
husband were the more important circumstances. Sometimes the whole 
was settled on the wife (Eeirf v. Reid, 1886, 33 Ch. D. 220). Sometimes the 
whole was paid to the husband (Giacometti v. Prodgers, 1873, L. E. 8 Ch. 
338). In Calloio v. Calloio, 1886, 55 L. T. 154, two*thirde was settled on 
the wife of an undischarged bankrupt who was contributing to her support. 
The general rule was to settle one-half in the absence of special circum- 
stances (see Murray v. Lord Elibank, 1804, 1 White and Tudor’s Leading 
Gases, 7th ed., pp. 621, 639 ; 7 E. E. 346). The practice and procedure in 
claiming a settlement will be found in Daniell’s Chancery Practice, 6th ed., 
pp. 125 et seq. 

The wife may, by her conduct, preclude herself from asserting her equity 
(In re Lush’s Trust, 1869, L E. 4 Ch. 591, or she might waive it (Campbell 
V. Harding, 1833, 6 Sim. 283). She might, by an agreement in her marriage 
settlement, bind herself not to insist on it (Carr v. Taylor, 1805, 10 Ves. 574 ; 
8 E. E. 40). An assignment by husband and wife under Malins’ Act bars 
the wife’s equity to a settlement in the reversionary interest assigned (Cooke 
v. Williams, 1863, 11 W. E. 504). The settlement was a settlement for 
valuable consideration if made before, and a voluntary settlement if made 
after, reduction into possession by the husband of the fund settled ( Wheeler 
v^ Caryl, 1751, Amb. 121 ; Ryland v. Smith, 1 Myl. & Cr. 53). More 
p^ticular learning on this subject, which is rapidly becoming obsolete, may 
be found in the notes to Murray v. Lord Elibank in White and Tudor’s 
Leading Cases, 7th ed., voL L p. 621. • 

In the days when the law gave these large rights to the husband, if the 
wife on the eve of marriage, in fraud of his marital rights, bad made a settle- 
ment of her property either on a third person, being a volunteer, or on 
herself for her separate use, the husband could have the settlement set 
aside (Strathmore v. Bowes, 1789, 1 White and Tudor’s Leading Cases, 7th ed., 
p. 613 ; 1 R E. 76). The question has now ceased to be of any practical 
importance, as marriage confers no rights upon the husband in his wife’s 
property during her life. 

(e) After his Wife’s Death. — The principal rights to which a husband is 
entitled in his wife’s property after her death are— (1) his ri gh t by the 
CintiBST and (2) his right to administer to her estate. By’^e Statute 
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of Frauds (29 Car. ii. c. 3), sec. 2o, it was enacted that the Statute of Distribu* 
tions (22 & 23 Car. ii. c. 10) should not extend to the estates of femes eovert 
that should die intestate, but that their husbands might demand and have 
administration of their rights, credits, and other personaljestates, and recover 
and enjoy the same as they might have done before the making of the Act. 
The separate estate of married women devolved on their death intestate in 
the same way as if it had not been settled to their separate use ; and the 
Married Women’s Property Acts have made no alteration in this respect 
(Li re Lainherfs Estate, 1888, 39 Ch. D. 626; Surmanv, Wharton, [1891] 
1 Q. B. 491 ; Hope v. Hope, [1892] 2 Ch. D. 336) ; and so this right of the 
husband still remains. But its value is greatly diminished by the wide 
powers which married women now possess of disposing of their separate 
property whether by act inter vivos or by will, and an intestacy is now a 
much more uncommon occurrence. As no property acquired by a wife 
since the Married Women’s Property Act of 1882 vests in her husband, he 
will probably have to take out administration in order to entitle him to sv* h 
property, whatever be its nature, chattels i)eraonal as well as real or choses 
in action. The term “ next-of-kin ” does not include a husband {Milne v. 
Gilbert, 1854, 5 De G., M. & G. 510). If the parties are judicially separated, 
property acquired by the wife during the separation devolves on her death 
intestate as if her husband w’ere dead (20 & 21 Viet. c. 85, ss. 26, 26). 
And if a wife deserted by her husband obtains a protection order, the same 
•applies to property acquired by her during the continuance of the order 
(20 & 21 Viet. c. 85, s. 21). If the marriage is dissolved by a decree of 
divorce all rights under the marriage are at an end, including the 
husband’s right to administer with regard to any property acquired by 
the wife before or after the date of the decree imi {Wilkinson v. Gibson, 
1867, L. Pt. 4 Eq. 162 ; Prole v. Soad.y, 1868, L. R. 3 Ch. 220). 

3. Powers of Appointment. 

A married woman, however, could always, without the concurrence or 
other assistance of her husband, execute a power of appointment, whether 
the subject of the power was real or personal estate, and whether the power 
were general or limited, collateral, or annexed to an estate or interest {Lady 
Travel* s case, cited 3 Atk. 711 ; Peacock v. Monk, 1750, 2 Ves. 191 ; Doe d, 
Blomfield v. Eyre, 1848, 5 C. B. 713 ; Downes v. Timperon, 1828, 4 Russ. 
334 ; Wood v. Wood, 1870, L. E. 10 Eq. 220). Coverture itself imposed no 
disability in this respect ; and by assuring real property to such uses as a 
married woman should by deed or will appoint, a settlor practically gave 
her the entire control over it apart from her husband {Doe d, Blomfield v. 
Eyre, 1848, 3 C. B. 557). The wife’s real estate not settled to her separate 
use might, bjPa conveyance acknowledged by her and concurred in by her 
husband, be settled to such uses as she should appoint {Pride v. Buhb, 1871, 
L. E. 7 Ch. 64). And so, it would seem, could her reversionary personalty. 
She may appoint to her husband under a general power {In re Pvnede, 1879, 
12 Ch. D. 667), even if she be an infant {In relfAngihan, 1879, 15 Ch. D. 
228), if that be the settlor’s intention {In re Cardross, 1878, 7 Ch. D. 728). 
The executors of her vdll, made imder a power of appomtment, take as 
appointees and not as representatives {Tugman v. Hopkins, 1842, 4 M. & G. 
389). Nevertheless general probate is granted of such a will {In the Goods 
of ffiwMi,J884, 9 P. D. 242). 

By sec. 77 of the Fines and Recoveries Act a married woman could, by 
deed acknowledged with her husband’s concurrence, release or extinguish any 
power of appointment over lands of any tenipre or money to be invested npi; 
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land. And Malins* Act contamed a similar provision with respect to powers 
over reversionary personalty. 

By the Settled Estates Act, 1877, a mamed woman may apply to the 
Court to exercise the powers conferred by that Act ; but before granting 
the application the Court used as a rule to require that she should be 
separately examined (s. 50; In re Halliday's Settled Estates, 1871, L. E. 
12 Eq. 199; In re MarshalVs Settled Estates, 1872, L. E. 15 Eq. 66). This 
is not now necessary in cases to which the Married Women’s Property Act, 
1882, applies {In re Hamas's Settled Estates, 1884, 28 Ch. D. 171). 

Under the Settled Land Act, 1882 (45 & 46 Viet. c. 38, s. 61), a married 
woman with separate property, or property settled to her separate use, has 
the power of a tenant for life ; otherwise she and her husband have those 
powers. As the wife may execute, make, and do all deeds, instruments, 
and things necessary or proper for giving effect to the provisions of this 
section, it would seem that no acknowledgment is necessary. Where a 
married woman is tenant for life a restraint on anticipation does not 
interfere with her exercise of these powers (s. 1, subs. 6). 

By the Conveyancing Act, 1881 (44 & 45 Viet. c. 41, s. 40 (1)), a 
married woman may appoint an attorney by deed to execute any deed or 
do any act which she might herself execute or do. By sec. 52, subs. (1), 
anyone to whom a power is given may by deed release the power ; whether 
this enables women to release powers without acknowledging the deed of 
release is doubtful. 


4, Separate Property. 

The rules of the common law were too rigorous to prevail in a modern 
community, and a means was found of settling property so that the wife 
should have the benefit of it exclusive of her husband. The practice is of 
modern date. An account of its origin and development will be found in 
Hayne’s Outlines of Equity, 2nd ed., pp. 202 et seq. Separate maintenance, 
from which it is derived, was known in the reign of Elizabeth. The next 
step was a trust in a marriage settlement of a term of years for the benefit 
of the wife (see Bridgman’s Precedents, vol. ii. p. 60 (1710)), probably 
devised about the year 1660. In Gore v. Knight, 1705, 2 Vern. 535, Lady 
Gnre had reserved in her marriage settlement a power to dispose of her 
estate by deed or will. From this the modern practice arose of conveying 
or assigning property real or personal by deed or will to trustees in trust 
for a married woman for her separate use. The legal estate was in the 
trustees, the separate use being an equitable estate. After many years of 
doubt and hesitation it was decided by the Courts of Equity that the effect 
of^uch a disposition was to give the married woman the same power of 
disposition over the property so settled that a feme soZ^has over her 
property. This principle was applied to personal property^ {Fettvplim v. 
Gorges, 1789, 1 Ves. Jun. 46 ; 1 E. E. 79 ; 3 Bro. C. C. 8) whether in possession 
or reversion {Sturgis v. Corp, 1806, 13 Ves. 190 ; 9 E. E. 169), and also real 
property {Taylor v. Meads, 1865, 4 De G., J. & S. 597), which it was held might 
be disposed of by will or deed without acknowledgment and without the 
husband’s concurrence. For the whole interest in the property lies between 
the married woman and her trustees, and the whole theory of her alienation 
is that any instrument, be it deed or writing, when signed by her, operates 
as a direction to the trustees to convey or hold the estate accordingr to the 
new trust created by such direction. This is sufficient to convey the 
married woman’s equitable interest, and when the trust thus crated is 
clothed by the trustees with the legal estate the alienation is complete both 
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at lawatid inequity {Taylor v. Mea(k,u}>i supra.), l^perty settled as above 
was separate estate during coverture ; during widowhood it was enjoyed as 
by afeme sole ; but on any subsequent coverture, unless otherwise provided 
by the settlor, it became separate estate again {Tullett v. Armstrong, 1838, 
I'^Beav. 1). Though advisable, it was not essential that the property shotdd 
bo conveyed to trustees. It might be conveyed directly to the married 
woman for her separate use. Her husband then took the legal estate yure 
marUi in trust for his wife for her separate use {Bennd v. Dam, 1725, 2 P. 
Wms. 316 ; Nefiolands v. Payntcr, 1839, 10 Sim. 377 ; 4 Myl. & Or. 408). 

No particular form of words was necessary to create a seiMirnte use, 
provided there was a clear unequivocal intention of the donor to give the 
married woman the *vhole benefit of the property free from the control and 
interference of her husband. The words “ separate use,” “ sole and separate 
use,” have been held to express such an intention ; and other cases in which 
the' trust has been held to be sufficiently created will be found in the notes 
to H'ldme v. Tenant, 1778, 1 White and Tudor’s Cases, 7th ed., p. 65 i 

But the intention may be gathered from other indications besitles the words; 
e.g. the object of the gift, or the nature of the property, or the character of 
the instrument in which the settlement is created (see as to the difference 
between a marriage settlement and sale for this purpose, Massy y. Eoioan, 
1869, L. E. 4 H. L. 288). The fact that the instrument under which a wife 
claimed contained a clause against anticipation has been held not 8«fficient 
to create a separate use in the property {Baggett v. Mcus-, 1844, 1 Coll. lo8 ; 
Stogdon v. Leo, [1891] 1 Q. B. 661), but in a settlement made since 1882 the 
case would probably be different. Again, if property was settled to a wife 
for life for her separate use, and after her death to such TOrsons as she 
should by deed appoint, such property was held to be to all intents and 
purposes her separate estate ; H fortiori, if the power of appointment was by 
deed or will ; and still more if in default of appomtment the pro^rty was 
settled to her heirs and assigns, or her executors, administrators, and 
assigns. If the power of appointment be by will only it was fornierlj 
doubtful whether the property was effectually settled to her separate use 
{Johnson V. GaUagUr, 1861, 3 De G., F. & J. 51i). At the present day Uie 
married woman, by releasing the power of appointment, wo^l 
absolutely entitled ■, and so far as her creditors are f ™ 
Man-ied Women’s Property Act of 1882 expressly ® S o 

tion of a general power by will by a married woman 
making the property appointed liable for tilt Arf 

the same manner as her separate estate is made liable u rotains the 

Property purchased by a wife o«t of her separate estate letmns the 

nature of separate estate (Dutwan v. Uvinff anart 

Savings out oMie wife’s separate 

are her separate property {LadyTyrrcls case, lb ' ^ \ >jq\ 

y. Brooke, 1858, 2o'^Beax. 342; In t^ Goods of 27 W o 1^ D._ 76). 

seeus of savings out of her household allowauw x ior,(; 3Kav 

together {Lady TyrreVs case, uhi S 2 tpi*a ; Barrack v. , • i 

*Vh?sband could always transfer ® JhL’te 'hS 

constitute himself a trustee for her, and the property 

separate estate. Whether ^ 1079 12 Cfa D. 
a question, of conri^rable diMty {Park^ mUeheU, 1885^ 14 

256 ; Mrr^ huLnd 'and were one p;r^u, and 

Jotttorefore make a gift to his wife direct, it wi« a 
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great question whether Courts of Equity would construe a husband’s 
attempted gift as a declaration of trust for the separate use of his wife 
{Chant V. Grant, 1865, 34 Beav. 623; Fox v. Hawkes, 1880, 13 Oh. D. 822 ; 
In re Breton, 1881, 17 Ch. D. 416, per contra). As a husband can now nmke 
a gift direct to his wife the question is unimportant from this point of view. 
If a husband allows his wife to make a profit out of some department of the 
household, any savings thereout are her separate property {Slanning v. Style, 
1734, 3 P. Wms. 337 ; Mews v. Mews, 1852, 15 Beav. 529) ; and the goodwill, 
stopk in trade, and earnings of a married woman which she carried on 
separately from her husband with his assent were, and are still, her separate 
estate {Ashwm'th v. Oxitram, 1877, 5 Ch. D. 923). 

The first recognition by the legislature of the remedial doctrine of the 
separate use was the Divorce Act, 1857 (20 21 Viet. c. 85), sec. 21, under 

which a wife deserted by her husband may apply for an order to protect 
any money or property which she may acquire by her own “ lawful ” 
industry, or property which she may become possessed of after such 
desertion, against her husband ; and the Court, if satisfied that the desertion 
was without reasonable cause, and that the applicant is maintaining her- 
self by her own industry or property, may make an order protecting her 
earnings and property acquired since the commencement of the desertion. 
The effect of the order is that the wife is during the desertion in the like 
position in all respects with regard to property as she would be if she had 
obtained a decree of judicial separation, Le, in the position of a feme sole. 
The protection order does not protect profits made in carrying on an immoral 
trade {Mason v. Mitchell, 1865, 3 H. & C. 528). By secs. 25 and 26 of the 
same Act the same provision applies to a woman judicially separated from 
her husband. 

By secs. 7 and 8 of an Act passed in the following year similar 
provisions were applied to property in remainder and reversion, and to 
property to which the wife became entitled as trustee, executrix, or adminis- 
tratrix. 

A reversion falling in during a judicial separation or protection order is 
covered by the Act, though the title to it accrued before {In re Imole, 1865, 
L. B. 1 Eq. 470 ; s, 8 ; In re Emery's Tritsts,1664, 50 L. T. 197). The wife 
is, and the husband is not, entitled to reduce choses in action into possession 
{Johmon v. Lander, 1869, L. E. 7 Eq. 228). But it seems that this Act 
does not affect a restraint on anticipation {Waite v. Morland, 1888, 38 
Ch. D. 135). 

The effect of a return to cohabitation seems to be different according 
as it occurs after (1) a judicial separation; (2) a protection order. In 
tke former case property acquired during the separation remained separate 
property after the return to cohabitation (20 & 21 Viet. c. 86, s. 25 ; In re 
Emzry's Trusts, 1884, 50 L. T. 197), but in the latter case^ so far as the 
Divorce Acts operate, property acquired during the desertion only remains 
separate property during the continuance of the protection order {Ewart v. 
ChuVb, 1876, L. E. 20 Eq. 454). 

The Married Women’s Property Act, 1870 (33 & 34 Viet. c. 93), was 
the next enactment on this subject. By sec. 1 the wages and earnings 
acquired by any married woman after the 9th of August 1870, in any 
employment, occupation, or trade carried on by her separately from her 
husbimd and also any money or property acquired by her threugh the 
exercise of any literary, artistic, or scientific skill, and aU investments 
of such wages, earnings, money, or property, shall be deemed and Ae taken 
tb^be property held and sgttl^ to her separate use, inde^nd^^ 
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huslund to whom she may be married, and lier receipts alone shall be a 
good di^tge for the same. The words “separately from her husband" 
tove rused most discussion. They mean, without the interference of the 
hufl^d {^jxyrU v. Costkk, 1874, 23 W. 11. 131 ; AshtcoHhv. Outram, 1877. 

CO T 1878, 4 C. P. f). 7 ; In re Dmrmcf^ 1886, 

53 L. T. 905). On the other hand, *a benevolent assistance is not inter- 
ference (Ashworth v. Outram^ nbi sujrm). It is in each case a question of 
fact whether the trade is the separate trade of the wife. The same words 
in sec. 2 of the Act of 1882 (below) have the same meaning. Deposits in 
sayings banks and annuities granted by the Commissioners for the reduction 
of the National Debt in the name of a married woman (s. 2) ; any sum not 
less than £20 forming part of the public stocks and funds in the name of 
any married woman (s. 3) ; fully paid-up shares or stock registered in 
the name of a married woman (s. 4) ; any share or claim in any industrial, 
provident, friendly, benefit, building, or loan society, to the holding of which 
no liability is attaclied, entered on the books of the society in the name oi 
any married woman (s. 5) ; — all these were l)y that Act made her separate 
property unless the husband or his creditors were defrauded (ss. 2-6). lly 
sec. 7, women married after the 9th of August 1870, who should during 
inarriage become entitled to any personal property as next-of-kin, or one of 
the next-of-kin of an intestate, or to any sum of money not cmedinf/ £200 
under any deed or will, held the same, without prejudice, to any settlement 
aflecting the same, to their separate use. The words “ become entitled ** 
have been construed to mean, become entitled in possession (Lane v. 
Oaks, 1874, :10 L. T. N, S. 726). The limit of £200 applies only to any 
sum of money under any deed or will (Khuj v. Voss, 1884, 13 Ch. D. 
504). Several legacies, each less than £200, but exceeding that amount in 
the aggregate, would seem to be her separate property under this section 
(In re Middleton's Will, 1868, 16 W. K. 1107 ; Bower v. Smith, 1871, L. R. 

11 Eq. 279). 

By sec. 8 it was enacted that the rents and profits of any freehold, 
copyhold, or customary-hold property descending upon any woman married 
after the 9th of August 1870 as heiress or co-heiress of an intestate should 
belong, subject to any settlement affecting the same, to her for her separate 
use. The “rents and profits” do not involve the corpus (Johnson v. 
Johnson, 1887, 35 Ch. D. 345). 

Sec. 9 provided how questions between husband and wife as to separate 
property under that Act were to be dealt with. 

By sec. 10 a married woman might effect a policy of insurance upon 
her own life, or the life of her husband for her separate use. Further, 
a policy of insurance effected by any married man on liis own life, and 
expressed on the face of it to be for the benefit of his wife, or his wife and 
children, or any of them, was declared to be a trust for the benefit of 
the wife for her separate use, and of his children, or any of them ^ 
e;xpres8ed ; saving the rights of the husband’s creditors to premiums paid 
by him in fraud of them. (As to the interest taken in the fund by the wife 
and children, see In re Scyton, 1886, 34 Ch. D. 511 ; In re Davies' Policy 
Trusts, [1892] 1 Ch. 90.) 

The Act of 1870, however remedial as far as it extended, was only a 
tentative enactment. The decisive step w'as taken by the Act of 1882 (46 
& 46 Viet. c. 75). The provisions of that Act as to the separate property 
of a married w'oman are as follows. By sec. 1, suba (l)ik a married woman l 
shall, in accordance with this Act, be capable of acquiring, bolding, and ' 
disposing, by will or otherwise, of any real j>x personal property as^ her 
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separate property'in the same manner as if she were a feme sole, without 
the intervention of any trustee. (Subsecs. 2, 3, 4, and 5 of s. 1 relate to the 
capacity of contracting, suing and being sued, and liability to the bankruptcy 
laws ; these enactments are dealt with below.) By sec. 2 every woman 
who marries after the commencement of this Act (1st January 1883, s. 25) 
shall be entitled to have and to hold as her separate property, and to dis- 
pose of in manner aforesaid, all real and personal property which shall 
belong to her at the time of marriage, or shall be acquired by or devolve 
upon her after marriage, including any w/iges, earnings, money, and pro- 
perty gained or acquired by her in any employment, trade, or occupation 
in which she is engaged, or which she carries on separately from her 
husband, or by the exercise of any literary, artistic, or scientific skill. 

(Sec. 3 deals with loans made by wife to husband of money, etc., to be 
used in his trade ; and sec. 4, with the rights of creditor in a fund over 
whigh a married woman has a general power of appointment by will. 
These sections will be dealt with later.) 

Sec. 5 enacts that every woman married before the commencement of 
this Act shall be entitled to have and to hold and to dispose of in manner 
aforesaid as her separate property all real and personal property, her title 
to which, whether vested or contingent, and whether in possession, 
reversion, or remainder, shall accrue after the commencement of this Act, 
including any wages, earnings, money, and property so gained or acquired 
by her as aforesaid. It is to be observed that this section refers to women 
married before the Act. Property, their title to which ‘‘ shall accrue ” after 
the Act, is their separate jjroperty. A reversionary interest to which a 
married woman was entitled before the Act, but which falls into possession 
after the Act, is not property her title to which accrues after the Act {Heid 
V. Beid, 188(5, 31 Ch. D. 402). But where a married woman became 
entitled, after the passing of the Act, under the will of a testator who died 
before that date, to a sum bequeathed to such person as should be his 
next-of-kin on the happening of an event, it was held that her title first 
accrued on the happening of the event, for a mere spcs smm'isiojiis is not a 
title (In re Parsons, 1890, 45 Ch. D. 51). 

The four following sections (6-9) supersede and extend the sections 2-5 
of the Act of 1870. The Gth section deals with deposits, stocks, etc., 
which were at the commencement of the Act standing in the sole name of 
a married woman, and provides that “ All deposits in any post office or 
other savings bank, or in any other bank, all annuities granted by the Com- 
missioners for the reduction of the National Debt, or % any other person, 
all sums forming part of the public stocks or funds, or of any other stocks 
OTm funds transferable in the books of the Governor and Company of the 
Bank of England, or of any other bank, which at the commeribement of the 
Act are standing in the sole name of a married woman, and all shares, 
stock, debentures, debenture stock, or other interests of or in any corpora- 
tion, company, or public body, municipal, commercial, or otherwise, or of 
or in any industrial, provident, friendly, benefit, building, or loan society, 
which at the commencement of this Act are standing in her name, shall be 
deemed, unless and until the contrary be shown, to be the separate property 
of such married woman ; and the fact that any such deposit, annuity,” etc., 
“is standing in the sole name of a married woman shall be sufficient primd 
fade evidence that she is beneficially entitled thereto for her separate use, 
so as to authorise and empower her to receive and transfer the same, and 
to receive the dividends, interest, and profits thereof, without the cpncuj^nce 
of her husband, and to indemnify the Postmaster-General, the Commissioners 
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for tbe Beduction of the National Debt, the Governor and Company of the 
Bank of England, the Governor and Company of the Bank of Ireland and 
all directors, managers, and trustees of every such bank, corporation, com- 
pany, public body, or society as aforesaid in respect thereof/' 

Sec. 8 applies the same provisions “ so far as relates to the estate, 
right, title, or interest of the married woman,” to deposits, etc., which at 
the commencement of the Act were standing in the name of a married 
woman jointly with any persons or person otlier than her husband. And 
sec. 9 renders it unnecessary for the husband of any married woman, in 
respect of her interest, to join in the transfer of any deposit, etc., winch’ at 
the commencement of the Act was standing in her sole name, or in the 
joint names of herself and any other persons or person other than her 
husband. 

Secs. 7-9 make provisions for such deposits, stocks, etc., being trans- 
ferred into the sole name of a married woman, or into her name jointly with 
a stranger. Sec. 7 enacts that all such deposits, etc., “which after ♦he 
commencement of this Act shall be allotted to, or jdaced, registered, or trans- 
ferred in or into, or made to stand in, the sole name of any marrie<l woman, 
shall be deemed, unless and until the contrary be sliown, to be her separate 
property, in respect of whicli, so far as any liability may be incident thereto, 
her separate estate shall alone be liable, whether the same shall be so 
expressed in the document whereby her title to tlie same is created or 
certified, or in the books or register whereon her title is (entered or recorded, 
or not. Provided always that nothing in this Act shall recpiire or authorise 
any corporation or joint-stock company to admit any married woman to 
be a holder of any shares or stock therein to whicli any liability may 1>e 
incident, contrary to the provisions of any Act of Parliament, cliarter, by- 
law', articles of association, or deed of settlement, regulating sucli corporation 
or company.” The 8th section also extends the provisions of the 7th to 
the case of such deposits, etc., being after the commencement of the Act 
allotted to, etc., or made to stand in tlie name of any maiTicd woman 
jointly with any person or persons other than her husband. And the 
9th section dispenses with the necessity of the husbands concurrence 
in a transfer by her in respect of her interest. In all these cases the stocks, 
etc., are only deemed to be the separate property of the married woman in 
whose name they stand “ unless and until the contrary be shown.” Where 
the father of a married woman applied for shares in her naine ior his own 
benefit, her name was taken off the register and the father's name substi- 
tuted {In n Hermdes imuranre 6V, 1872, VS Eq. 506). Even, however, 
before the passing of the Act a married woman could effectually contract to 
take shares in a company provided there was nothing in the deed of settle- 
ment or memomndum or articles of association excluding married women from 
becoming shareholders, and she could be ordered to be placed on the list of 
contributories in respect of her 8e]>aratc estate {Mrs. Mntihrv -man's case, 
1867, L. E. 3 Eq. 781). 

The 11th section supersedes sec. 10 of the Act of 18/0, and provides 
that a wife may insure her own or her liusband’s life for her separate 
use by virtue of her power to contract conferred on her by earlier sections 
(see below), and that the policy and all the benefit thereof shall enure 
accordingly. By sec. 24 “ property ” includes " chose in action. 

The following is a short summary of the other sections of the Act, most 
of whicli are dealt with at greater length below. Sec. 12 confers on married 
women remedies for the protection and security of their separate property ; 
secs. 13, 14, and 15 refer to antenuptial debts ; sec. 16 subjects the 
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wife to certain criminal proceedings; sec. 17 provides for the settlement 
of questions between husband and wUe as to property; sec. 18 deals with 
la married woman who is a trustee or executrix ; sec. 19 saves existing 
settlements; secs. 20 and 21 render a married woman having separate 
property liable to maintain her husband and children ; sec. 22 repeals the 
Act of 1870 above mentioned and the Act of 1874 mentioned below, saving, 
however, rights already acquired under those Acts. By sec. 2o the legal 
personal representative of a married woman is clothed with the same 
rights and liabilities as she would have been if living. The Act came into 
operation on the 1st of January 1883 (s. 25), and does not extend to 
Scotland (s. 26). 

Before this Act a married woman could leave by will all her serrate 
property which belonged to her at the time of her death where she died in 
* the lifetime of her husband, or, if she survived him, all such property as 
she died possessed of, and which had been her separate property during the 
marriage ( WiLlock v. Noble, 1875, L. E. 7 H. L. 580). And even after the Act 
property acquired by a woman after the death of her husband did not pass 
by her will made during coverture, because such property, not having been 
acquired or enjoyed during marriage, was not separate property (In re Gum, 
1889, 43 Ch. D. 12 ; King v. Lncm, 1883, 23 Ch. D. 712 ; In re Shahcspear, 
1885, 30 Ch. D. 169). In order that her will might pass such property it 
had to be re-executed and republished, whether made before ( WillocJc v. 
Noble, 1875, L. E. 7 H. L. 580) or after (In re Pncc, 1885, 28 Ch. D. 709) 
the Act (see also In re Boiven, [1892] 2 Ch. 291). But now by sec. 3 of the 
Married Women’s Property Act, 1893, “sec. 24 of the Wills Act, 1837, 
shall apply to the will of a married woman made during coverture, whether 
she is or is not possessed of or entitled to any separate property at the time of 
making it, and such will shall not require to be re-executed or republished 
after the death of her husband.” Her will made during marriage will now 
therefore pass all disposable property to which she dies entitled. This 
section applies to every will of a married woman who dies after the date of 
the Act (5th December 1893) (In re Wylie, [1895] 2 Cli. 116). 

Formerly, if a gift or grant were made to husband and wife they took 
not by moieties but by entireties (Doe v. Parratt, 1794, 5 T. E, 652). Prob- 
ably they would now take by moieties (In re Dixon, 1889, 42 Ch. D. 306). 

5. Eestraint on Anticipation. 

But the separate use, although it was described by James, L.J., as a 
“ blessed word and thing ” (Anhivorth v. Oatraw, 1880, 5 Ch. D. 923), was not 
always sufficieht to secure the wife in the enjoyment of her property from 
hpr husband’s influence. To protect her more effectually conveyancers added 
to the words creating the separate use further words restmining the free 
power of disposing of the property, and tradition credits Lord Thurlow 
with the invention (Parker v. White, 1805, 11 Ves. 221 ; Jadcson v. Hoblwuney 
,1817, 2 Mer. 487 ; 16 E. E. 200). The ordinary form of the clause directs 
payment of the income to the wife “ for her separate use, and so that the 
said (wife) shall not have power to deprive herself of the benefit thereof by 
sale, mortgage, charge, or otherwise in the way of anticipation, and that her 
receipts only shall be eflectual discharges for the same.” A shorter form in 
common use gives the property “to the said (wife), so that the same shall 
be for her separate use without power of anticipation.” Of course in a gift 
to a man such a clause would be utterly void, and Lord Thurlow Tiimself 
only upheld it in his later days. Lord Alvanley followed and recognised 
its validity. Lord Eldon in his day said it was too late to question it. 
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Once the Courts had decided that in case of a married woman the restraint 
could be l^lly imposed, the question whether it had been imposed in any 
given case became one of the construction of the instrument pm*porting to 
impose it." No particular words are necessary. A gift of property « not to 
be sold or mortgaged” (Stcedmau v. Poole, 1847. 6 Hare, 193), or of stock 
« without liberty to sell or assign during her life ” (Baker v. Newton, 1839, 2 
Beav. 112), or a gift ‘‘ to her sole and inalienable use ” (Hai^^imn v. ffar^-ison, 
1888, 13 P. D. 180), and, generally, any form of words which show that a 
settlor or testator intends to deprive a married woman of power to alienate 
or anticipate, will create a restraint on anticipation (In re Bown, 0*Halhran 
V. King, 1883, 27 Ch. D. 411 ; In re Gregs Bittlement, 1887, 34 Ch. D. 712). 
A restraint on anticipation is the same in effect as a restraint on alienation 
(In rc Currey, 1886, 32 Ch. D. 361). There is a wide difference in effect 
between the restraint on anticipation and the cesser of an interest on 
bankruptcy or alienation. In the latter case an attempted alienation vests 
the property in the next beneficiary (In rc Dugdale, 1888, :)8 Ch. I). 17()V. 
in the former it has no effect on the property! A sum of money may be 
granted or bequeathed to a married w'omaii without [jower of antic'ijia- 
tion (In rc Gitrrey, Qihson v. Way, 1886, 32 Ch. D. 361). Whether these 
words prevent the executors or trustees from paying the money over to the 
married woman is a question of construction, and tlie use of the words 
“with restraint on anticipation” is not conclusive if a contrary intention 
appears notwithstanding those words (In re Bown, uU supra ; In rc Grey^s 
Settlement, vhi supra). The nature of the fund may be considered in decid- 
ing this question (In re Ellis's Trusts, 1874, L. E. 1 7 Eq. 409). 

If a fund be so given subject to a prior interest, the restraint is not 
necessarily confined to the continuance of the prior interest (In re Tippett 
and Newbold, 1888, 37 Ch. D. 444). Property may be so settled that a married 
woman has no power to deal with either corpus or income by way of 
anticipation ; or the corpus may be fettered leaving the income free (Cooper 
V. Macdonald, 1877, 7 Ch. D. 283); or there may be a restraint upon antici- 
pation of the income, together with a power of appointment over the corpus 
to take effect after the death of the married woman (Alcmnder v. Yomuf, 
1848, 6 Hare, 393; Hodges v. Hodges, 1882, 20 Ch. D. 749; Skinner v. 
Todd, 1881, 51 L. J. Ch. 198). It has been suggested that tliere is some- 
thing inconsistent in limiting a life estate to a married woman without 
impeachment of waste, and yet without power of anticipation (Clixc v. Clwc, 
1872, L. K. 7 Ch. 433), sed quaere dc hoc (Inre Lnmley, [1896] 2 CIi. 600). The 
restraint on anticipation only operates during marriage, being only a modi- 
fication of the separate use. ' Once the object of the clause becomes dis- 
covert, she is as free to dispose of the property as a feme sole (In re 
Wood, 1889, (U L. T. 197) ; but if and so far as the property is not disposed 
of, on any subsequent marriage the restraint vrill revive again (Tvllett 
v. Armstrong, 1 Beav. 1), unless imposed for a limited time. In 
former days the Courts leaned towards the construction tliat tlie restraint 
was only imposed during the intended or then existing coverture, but in 
later days it has been held that a gift to a married woman for life with 
restraint on anticipation will make the restraint revive on any 8ul)8e({uent 
coverture (Hawkes v. HvMach, 1870, L. E. 11 Eq. 5), unless a particular 
coverture be aimed at (Moore v. Mo^rris, 1857, 4 Drew. 33). The old rule 
that it required clear words to deprive a husband of liis legal rights in his 
wife's ^i^erty will, it is thought, not survive the Married Women s Pro- 
perty Act, 1882, which has abolished the jus marUL The intention that 
the restraint should revive on subsequent covertures will therefore oe 
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more readUy inferred. Moreover, all property to wliich that Act applies 
being separate property, it is no longer necessary, though it is still ust^, 
to settle property to the separate use as a basis whereon to lay the restraint 
on anticipation {In re Lumley, [1896] 2 Ch. 690). 

As may be gathered from the form of the clause, the effect of the 
restraint on anticipation is to prevent the married woman from dealing so 
long as the restraint lasts with any part of the property except income 
actually due and payable {In re BrettUy 1864, 2 De G., J. & S. 79). If the 
subject of the settlement be real estate she cannot sell or incumber {Baggett 
V. Meiuc, 1844, 1 Coll. 138 ; 1 Ph. Ch. 627), or even lease it {Steedman v. 
Poole, 1847, 6 Hare, 193). A covenant to settle after-acquired property 
does not include property subject to restraint on anticipation {In re Sarel, 
1864, 10 Jur. N. S. 876). 

As it is the gift of the settlor which decides how the property is to be 
dealt with, it is clear that the parties to the marriage cannot get rid of the 
restraint, and the power of the Court (except under sec. 39 of the Con- 
veyancing Act, 1881, mentioned below) was equally unavailing, even where 
the grossest fraud had been perpetrated by the married woman on a hov4 
Jide purchaser for value {Stanley v. Stanley, 1877, 7 Ch. D. 589 ; Hood Barrs 
v. Cathcart, [1894] 2 Q. K 559). The restraint on anticipation can, however, 
be got rid of by sec. 39 of the Conveyancing Act, 1881 (44 & 45 Viet. c. 41), 
which enacts that notwithstanding that a married woman is restrained 
from anticipation the Court may, if it thinks fit, where it appears to the 
Court to be for her benefit, by judgment or order, with her consent, bind 
her interest in any property. The benefit of the married woman {Hodges 
V. Hodges, 1882, 20 Ch. D. 749), not that of her, or her husband's, creditors 
{In re Pollard's Settlement, [1896] 2 Ch. 532), is what it considers. See 
further. In re Jordan, 1886, 55 L. J. Ch. 330 ; In re Carrey, 1887, 56 
L. J. Ch. 389 ; In re C.'s ScUkinent, 1887, 56 L. J. Ch. 556 ; In re Milner's 
Settlement, [1891] 3 Ch. 547 ; In re Pollard's Settlement, [1896] 2 Ch. 552. The 
application is usually made by summons in chambers, and the separate 
examination of the applicant is generally necessary {LiUemall's Trusts, 
1882, 30 W. E. 243 ; Hodges v. Hodge^s, 1882, 20 Ch. 1). 749). A restraint 
on anticipation does not preclude a married woman from exercising the 
powers of a tenant for life under the Settled Estates Act, 1877, and 
Settled Land Act, 1882. 

In the days when a married woman could not execute a power of 
attorney, it was held that trustees could not pay over to her attorney the 
income of property which she was restrained from anticipating {Kenrick 
V. Wood, 1869, L. E. 9 Eq. 333). Now, however, this is otherwise (Conv. 
Act, 1881, s. 40 (1); Stcivart v. FleteJu^r, 1888, 38 Ch. D. 627). 

By sec. 19 of the Married Women's Property Act, 1882, nothing in the 
Act contained . . . shall interfere with or render inoperative any restriction 
against anticipation attached or to be attached to the enjoyinent of any pro- 
perty or income by a woman under any settlement, agreement for a settle- 
ment, will, or other instrument; but no restriction against anticipation 
contained in any settlement or agreement for a settlement of a woman's own 
property to be made or entered into by herself shall have any validity against 
debts contracted by her before marriage, and no settlement or agreement for 
a settlement shall have any greater force or validity against creditors of such 
woman than a like settlement or agreement for a settlement made or 
entered into by a man would have against his creditors. The gex^wtl effect 
of this section, so far as it concerns the restraint on anticipation, appears to 
be this : where a settlement of his own property made by a man would be 
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void os against his creditors, there a settlement made by a woman of her 
own property, whether or not she imposes a restraint on anticipation, shall 
be void against her creditors ; further, if a woman makes a settlement of 
her own property in other respects valid as against creditors, but contain* 
ing a resteaint on anticipation, it shall he^qumd the restraint invalid as 
against anlieiiuptial creditors ; and lastly, in other respects the restraint on 
anticipation shall not be affected by the Act. 

The subject will have to bo further considered with reference to 
contracts by married women before and after marriage (see below) ; but it 
may be observed here that by see. 45 of the Trustee Act, 1893 (56 & 57 
Viet. c. 53), where a trustee commits a breach of trust with the consent in 
writing of a beneficiary, tlie High Court may, if it thinks fit, make an order 
impounding the interest of the beneficiary by way of indemnity to the 
trustee, notwitlistanding a restraint on anticipation. But the Court will be 
slow to exercise this power where a trustee knowingly commits a breach of 
trust {Bolton V. Cnrre, [1895] 1 Ch. 544). 

6. ClFTS liETWKEN HUSUANI) AND WiFE. 

A wife could always dispose, by gift or otherwise, of lier separate 
j)roperty corpus or income, unless restrained from anticipation, to her 
husband as well as to a stranger. No separate examination was necessary 
to the validity of the gift {Pauid v. Bdavd, 1755, 2 Ves. 669) unless 
the donee hacl to apply to the Court (Milius v. Busk, 1794, 2 Ves. 488). 
When a purchase or transfer of stock is made or taken by the one in 
the name of the other, it is a (question, and often a difficult question, of 
intention, having regard to all the surrounding circumstances, whether a 
gift or a resulting trust for the donor is the true inference to be drawn 
(Marshall v. Crutwell, 1875, L. 11. 20 Eq. 328). Wlierc the investment is 
made by the husband in the wife's name, a gift is prmd facie intended ; 
but this presumption may be rebutted (ihid.). If the parties are not legally 
married, the presumption is in favour of a resulting trust (Soar v. Foster, 
1858, 4 Kay & J. 152). An investment by a wife of her separate property 
in her husband's name generally implies a resulting trust and not a gift 
(Green v. CaHill, 1877, 4 Ch. D. 882; In re Curtis, 1885, 52 L. T. 244). 
Where property vras purchased by a husband partly out of the wife's 
separate estate, it was held that the latter had a lien upon the property to 
the extent of her share of the purchase money (Scales v. Baker, 1869, 
28 Beav. 91). Where the whole purchase money was advanced by the 
wife, she was held entitled to the wliole property as against the husband’s 
devisee (Darkin v. Larkin, 1853, 17 Beav. 578). Money expended by the 
one on permanent improvements on the property of the other generally 
enures to the Benefit of the owner of the property, unless expended under 
a mistake, in which case the one who expends the money has a lien for the 
amount expended (Neesom v. Clarkson, 1844, 4 Hare, 97), except when that 
one is the husband, and the wife is restrained from anticipation ( Wiles v. 
Cooper, 1846, 9 Beav. 294). If husband and wife join in mortgaging the 
wife’s estate to secure a loan to the husband, the wife is entitle to have 
her estate exonerated out of the husband’s assets (Hudson v. Carmichad, 
1854, Kay, 613). The wife in such cases is in the position of a surety for 
the husband’s debt (Fergusson v. Gibson, 1872, L. E. 14 Eq. 379). It is a 
questioa*a£ fact for whose use the money was raised (Clinton v. Hooper, 
1790, 1 Ves. 173 ; 1S.E. 102). 

The wife may voluntarily, and as a free agent, permit her husband to 
receive the income or capital of her separate^property, and apply it tqr 
VOL. vr. ^18 ^ 



274 


HUSBAND AND WIFE 


their common benefit, or even for the purposes of his business {Beresford v. 
Archbishop of Armcighy 1844, 13 Sim. 643). If so, a gift to the husband 
may be inferred, and the wife cannot claim an account against him {Caton 
v*-Mideouti 1849, 1 Mac. & G. 599 ; Edwards v. Cheyne, 1888, 13 App. Cas. 
386) or against her trustee {Payne v. Little, 1858, 26 Beav. 1). If the wife 
objects to her husband so applying her income, she must maktJ a serious 
and positive demand that it should be paid into her own hands, or 
otherwise rebut the presumption of a gift {Corbally v. Grainger, 1864, 
4 Ir. Oh. 173 ; Bidout v. Lewis, 1738, 1 Atk. 269), as by a subsequent 
separation {Moore v. Moore, 1737, 1 Atk. 272 ; Liscon v. Dixon, 1878, 
9 Ch. D. 587), in which case the husband would be liable to refund all he 
had received after the demand or separation. What applies to income 
applies also to capital {Gardner v. Gardner, 1859, 1 Gif. 126), with this 
modification that the Court will not so readily infer a gift of capital as of 
income. The result of the authorities to the present time seems to be that 
in the case of capital the onus of proof of a gift lies upon the husband, and 
must be clearly established, otherwise he will be held a trustee for his 
wife. In the case of income the onus is on the wife to prove that her 
husband received it as a loan and not as a gift {AleMiuler v. Barnhill, 
1889, 21 L. E. Ir. 511 ; and see In re Flainank, 1889, 40 Ch. D. 461, where 
the facts established a gift of income, but negatived a gift of capital). If 
the wife were incapable of assenting to her husband's receiving her income 
or capital, he would have to account for all he had actually received and 
applied otherwise than for her benefit {A.-G. v. Parnthcr, 1792, 4 Bro. C. C. 
409 ; Howard v. Digby, 1834, 2 CL & Fin. 634). But where the circum- 
stances are such that the wife’s consent or acquiescence may fairly be 
inferred, the presumption of a gift arises on each receipt of income by the 
husband, and bars all claim on the part of the wife or her representatives. 
To displace the rule it is not sufficient to show that the wife’s separate 
income has accumulated in the husband’s hands and remains unspent 
{Beresford v. ArchhisTwp of Armagh, 1844, 13 Sim. 643), or that the 
husband is himself trustee of the wife’s separate income {Caton v. Rideout, 
1849, 1 Mac. & G. 559), or that the wife is restrained from anticipation 
{Rowley v. Unwin, 1855, 2 Kay & J. 138: Edwards v. Gheynx, 1888, 
13 App. Cas. 385). 

Before the Act of 1882 a husband could not make a valid gift of a 
chattel at common law to his wife, because the wife could not have 
possession at law in lier own right ; therefore one of two courses had to be 
taken, either possession must have been given to a third person as trustee 
for the wife, oi the husband must have constituted himself her trustee by 
a? valid declaration of trust. If he purported to give to his wife direct, 
equity would not construe his efforts into a declaration oJ trust, and the 
attempted gift was void {In re Breton's Estate, 1881, 17 (^h. D. 416). A 
married woman may now have possession in her own right {Ramsay v. 
Margrett, [1894] 2 Q. B. 18). A gift of chattels either verbally or in 
writing, unless by deed, is imperfect if not accompanied by delivery actual 
or constructive of the thing given {Cochrane v. Moore, 1890, 25 Q. B. D. 67). 
In the case of a gift between husband and wife there is generally no actual 
delivery, and the chief difficulty arises therefore on the question whether 
there has been a constructive delivery. The conduct of the parties after 
the date of the alleged gift is often the only evidence available (k© Irons v. 
Smdlpiece, 1819, 2 ^m. & Aid. 551 ; 21 E. E. 395 ; Wvnt&r v. Wirdor, 1861, 

9 W. p. 747). It is obvious that but for some statutory provision a man 
n^ht find a ready means of defrauding his creditors by making ^^ts to bis 
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wife. An attempt to protect creditors wiis made by sec. 10 of the Married 
Womei^'s Property Act, 1882, which runs as follows : “Nothing in this Act 
contained shall give validity as against the creditors of the husl)and to any 
gift, by a husband to his wife, of any property which after such gift shall 
continue to be in the order and disposition or reputed ownership of the 
husband . . • i,€, of w'hich he is allowed to retain possession under 

circumstances which give the reputation of ownership {Lingkam v. Biggs^ 
1797, 1 Bos. & Pul. 82). It is a question of fact, subject to a proper 
direction, whether the property remains in the luisbands order and 
disposition or reputed ownership, and it is thought that something beyond 
the mere fact that it remains in the residence occupied liy both will have 
to be proved before that question can be left to the jury ( A’.r pa He Borman^ 
1872, L. E. 8 Ch. 51 ; Rummy v. MargvHty [1804] 2 Q. B. 18). A gift of 
furniture, for example, by a husband to his wife whicli remains in their 
common residence can only be avoided by Statute i;i Eliz. c. 5. The 
10th section continues to enact that nothing in the Act contained shall gl\e 
validity “ to any deposit or other investment of moneys of the husband 
made by or in the name of his wife in fraud of his creditors.'* A hoiiAJide 
purchase by a wife from her husband is a i)erfectly valid transaction, and 
cannot be impeached by anyone (Rammy v. Mavgrrft^ ^ Q* 1^* 

1 8). 

It is to be observed that there is nothing in the Married Women’s 
Property Acts to invalidate a ])arol gift by a wife to her Iiusband. The 
Statute of Elizabeth and the Bills of Sale Acts will, of course, apply to 
gifts of both husband and wife, and if the wife be a trader she will be 
subject to the Bankruptcy Acts (see below). 

7. Antenuptial Liabilities, 

At common law the husband by virtue of the marriage took upon 
himself the wife's liabilities. He w^as commonly said to have “ married the 
debts.” Yet tliis requires further definition. If a married woman were 
sued on an antenuptial debt or tort, she might, of course, let judgment go 
by default, and the plaintili* would recover a judgment against her 
personally in the ordinary form {Poole v. Canning, 1867, L. II. 2 0 . P. 241); 
or she might neglect to plead coverture, wdiich would lead to the same 
result {Dillon v. Cunningham, 1872, L. K. 8 Ex. 23); hut she might plead 
coverture as a plea in abatement, and the plaintifl* had then to amend his 
writ by adding the husband. The husband could not lx; sued alone 
{Garrard v. Guihelci, 1863, 13 C. B. N. S. 832), and uikui the wife’s death, 
unless judgment had teen previously recovered against both, he was freed 
from all liability (Com. Dig. “ Baron and Feme,” 254), except as heradminW- 
trator to the fextent of assets in his hands. On the luisband’s death, if 
judgment had not been previously recovered, the widow became reinvested 
with the antenuptial liability ( IFw/maa V. Chapman y 1808, 1 Camp. 189 ; 10 
E. E. 666). The proper course for the plaintiff was to sue both husband and 
wife. He could recover a personal judgment against both, and take both in 
execution under a capias. Then, if the wife had no separate property, she 
was discharged ; but if she had separate property, the Court would not order 
her discharge {Scott v. Morleyy 1887, 20 Q. B. D. 120 ; Ivcm v. Butlery 1857, 
7 El. & Bl. 159; Edwards v. Martiriy 1851, 17 Q. B. 693; Fcrgusmi v. 
Clayworthf lS4Ay 6 Q. B. 269 ; Larkin v. Marshall^ 1850, 4 Ex. 804). ^e 
bankruptcy and discharge of the husband after action^ brought against 
husband and wife for the wife's antenuptial obligations, discharged both at 
law of their liability ; but, it seems, the wifqjs separate estate could iii 
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equity be reached to satisfy such obligations {Gliuhh v. Stretch, 1870, 
L.R9^. 555). 

Such was briefly the law when the Married Women's Property Act, 
1870 <33 & 34 Viet. c. 93), was passed. The only antenuptial liabilities 
with which it dealt were debts. From the wife's antenuptial debts 
this Act relieved the husband altogether, and enacted (s. 12; that the 
wife alone should be liable to be sued for, and any separate estate 
belonging to her shoidd be liable to satisfy, such debts as though 
she had continued unmarried. The wife might be sued alone ( Williams 
V. Mcrcier, 1882, 9 Q. B. D. 337), and the plaintiff might recover judg- 
ment without proving that the defendant had separate estate {Dencne v. 
Fletcher, 1888, 21 Q. B. I). 11); but the married woman was not made 
personally liable on the judgment, the creditors* only remedy being an 
equitable remedy against her separate estate {Ex parte Jones, 1879, 12 
Ch. 1). 484) ; but this was liable althougli subject to restraint on anticipation 
{Axford V. Beid, 1889, 22 Q. B. D. 551). 

The Act of 1870 enabled a woman to marry without a settlement and 
leave her creditors without a remedy, and therefore the Act of 1874 was 
passed. This statute repealed so much of the Act of 1870 as enacted that 
a husband should not be liable for the debts of his wife contracted before 
marriage, and provided (s. 1) that liusband and wife might be jointly sued 
for any debt contracted, or for any tort committed, by the wife before 
marriage, or for the breaches of any contract made by the* wife before 
marriage, and that the husband should be liable (s. 2) in respect of such 
matter to the extent of the following assets : — 

(1) The value of the personal estate in possession of the wife which 
should have vested in the husband ; 

(2) The value of the choses inaction of the wife which the husband 
should have reduced into possession, or which with reasonable diligence he 
might have reduced into possession ; 

(3) The value of chattels real of the wife which should have vested in the 
husband and wife ; 

(4) The value of the rents and profits of the real estate of the wife 
which the husband should have received, or with reasonable diligence might 
have received ; 

(5) The value of the husband's estate or interest in any property, real or 
personal, which the wife, in contemplation of her marriage with him, shall 
have transferred to him or to any other person ; 

(6) The value of any property, real or personal, which the wife, in 

contemplation of her marriage with her husband, shall with his consent 
Have transferred to any person with the view of defeating or delaying her 
existing creditors (s. 5). • 

Provided that when the husband after marriage paid any debt of his 
wife, or had a judgment bond fide recovered against him in any such action 
as in this Act mentioned, then to the extent of such payment or judgment 
the husband should not in any subsequent action be liable. By sec. 2 the 
husband was enabled, in addition to other pleas, to plead that he was not 
liable in respect of assets. If he did not thus plead, he was taken to have 
confessed liability as far as assets were concerned. If it was not found 
that the husband had assets, he was entitled to judgment with costa, 
whatever were the result of the action against the wife (s. 3). JBP^en the 
liability of the husband was established, the judgment to the extent of the 
husband's liability was a joint judgment against husband and wife, and 
as to the residue, if any, ^of the amount recovered, a separater juc^^ant 
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against tlie wife (s. 4). As under the Act of 1870, so under this Act, it was 
unnecessary to prove the existence of separate estate in order to recover 
judgment against the wife v. Fletcher, 1888, 21 Q. B. D. 11), and 

the liability on the judgment a^inst her was not a personal but only 
a propri^ry liability, and the judgment could only affect her separate 
estate, tmugh that was liable whether free or subject to restraint on 
anticipation {Dowm v. Fletcher, 1888. 21 Q. B. D. 11 ; Axford v. Reiil, 1889, 
22 Q. B. D. 551 ; Sivtt v. Morlcif, 1887, 20 Q. B. D. 120). If the wife died 
before action brought the husband escaped liability, for then there could be 
no joint judgment {Bell v. Stocker, 1882, 10 Q. B. 1). 129). 

The Act of 1882 repealed the Acts of 1870 and 1874 except as to 
rights and liabilities acquired and incuri-ed under them. Sec. 13 of the 
Act of 1882 relates to a married woman's liability on her antenuptial 
obligations, and enacts that, “ A woman after her marriage shall continue 
to be liable in respect and to the extent of her separate property for all 
debts contracted, and all contracts entered into or wrongs committed 
her before her marriage, including any sums for which she may be liable as 
a contributory, either before or after she has been placed on the list of 
contributories, under and by virtue of the Acts relating to joint-stock 
companies ; and she may be sued for any sucli debt, or for any liability for 
damages or otherwise under any such contract, or in respect of any such 
wrong ; and all sums recovered against her in respect thereof, or for any 
costs relating thereto, shall be payable out of her separate property.” 
Then follow's a clause referring to her rights and liabilities as between 
herself and her husband in these words : “ and, as between her and her 
husband, unless there be any contract between them to tlie contrary, her 
separate estate shall be deemed to be primarily liable for all such debts, 
contracts, or wrongs, and for all damages and ct)st8 recovered in respect 
thereof.” And then the section continues, “ Provided always that nothing 
in this Act shall operate to increase or diminish the liability of any woman 
married before the commencement of this Act for any such debt, contract, 
or wrong, as aforesaid, except as to any separate property to which she 
may become entitled by virtue of this Act, and to which slie would not 
have been entitled for her separate use under the Acts hereby repealed or 
otherwise, if this Act had not passed.” Sec. 14 deals with the husband’s 
liability, and enacts that, ‘*A husband shall be liable for the debts of 
his wife contracted, and for all contracts entered into and wrongs com- 
mitted by her, before marriage, including any liabilities to which she may be 
so subject under the Acts relating to joint-stock companies as aforesaid, to 
the extent of all property whatsoever belonging to his wife which he shall 
have acquired, or become entitled to, from or through his wife, after 
deducting therefrom any payments made by him, and any sums for which 
judgment may Jiave been hoiiA fide recovered against him in any proceeding 
at law, in respect of any such debts, contracts, or wrongs, for or in respect of 
which his wife was liable before her marriage as aforesaid ; but he shall not 
be liable for the same any further or otherwise ; and any Court in wliich a 
husband shall be sued for any such debt shall have power to direct any 
inquiry or proceedings which it may tliiiik proper for the purpose of ascer- 
taining the nature, amount, or value of such property.” Then follows 
a proviso with regard to the husband’s liability similar to that contained in 
the forogping section, “ Provided always that nothing in this Act contained 
shall operate to increase or dim inish the liability of any husband married 
before the commencement of this Act, for or in respect of any such debt or 
other liability of his wife as aforesaid.” Sec. JL5 enacts that “A husband 
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and wife may be jointly sued in respect of any such debt or other liability 
(whether by contract or for any wrong) contracted or incurred by the wife 
before marriage as aforesaid, if the plaintiff shall seek to establish his claim, 
either wholly or in part, against both of them ; and if in any such action, or 
in any action brought in respect of any such debt or liability against the 
husband alone, it is not found that the husband is liable in6*espect of 
any property of the wife so acquired by him, or to which he shall have 
become so entitled as aforesaid, he shall have judgment for his costs of 
defence, whatever may be the result of the action against the wife if jointly 
sued with him ; and in any such action against husband and wife jointly, if it 
appears that the husband is liable for the debt or damages recovered, or 
any part thereof, the judgment to tlie extent of the amount for which the 
husband is liable shall be a joint judgment against the husband personally 
and against the wife as to her separate property ; and as to the residue, if 
any, of such debt and damages the judgment shall be a separate judgment 
against the wife as to her separate property only.” 

A plaintifi* therefore who seeks to enforce an antenuptial obligation of 
a married woman may sue the married woman herself (s. 13) and the 
husband (s. 14), one after the other (Beck v. Pierce, 1889, 23 Q. B. D. 316), 
judgment against one being no bar to proceedings against the other (ibid .) ; 
or he may sue them both together (s. 15), and get a joint judgment against 
both, execution being limited, in case of the wife, to her separate estate. 
There is some reason for thinking that the “joint judgment ” mentioned in 
sec. 15 means a joint and several judgment. As to the husband's liability, 
the Statute of Limitations begins to run, not from the date of the marriage, 
but from the first accrual of the cause of action against the wife (Beck 
V. Pierce, ubi supra). 

The 19th section enacts that “ no restriction against anticipation con- 
tained in any settlement or agreement for a settlement of a woman’s own 
property to be made or entered into by herself shall have any validity against 
debts contracted by her before marriage.” It would seem, therefore, that 
now a restraint if imposed by a stranger in a marriage settlement or articles 
is good against all the wife’s antenuptial liabilities, and, if imposed by the 
wife herself, is void as against antenuptial creditors. The obligation of a 
devisee of land to pay the unpaid debts of the testator is a debt within 
the meaning of sec. 19 (Pi re Hedgely, 1886, 34 Ch. D. 379). Debts 
contracted during a previous marriage are “ debts contracted by her before 
marriage ” (Jay v. Robinson, 1890, 25 Q. B. D. 467). The wife is in no way 
liable for the antenuptial obligations of the husband. 

• 8. Torts committed by a Wife during Coverture. 

At common law if a married woman committed a tort* an action lay 
against her and her husband (Com. Dig. “ Baron and Feme ” Y.* Wilbraham v. 
Snow, Wms. Saun. 47 n.). If the wife were sued alone she could object by 
plea in abatement and have the husband joined (Bullen and Leake, 3rd ed., 
p. 399). If she omitted to plead her marriage, or if having pleaded she 
failed to prove it, judgment went against her personally as a ferae sole. But 
if the husband were joined, judgment might be recovered against them both, 
and both might be taken under a capias (Scott v. Morley, 1887, 20 
Q. B. D. 120). The Court might then in its discretion discharge the wife 
if she had no separate property (i^dwrrfs v. Martin, 1851, 17 Qd^B. 693; 
LarUn Marshall, 1850, 4 Ex. Eep. 804). The duration of the husband’s 
liability varied according as he had or had not authorised tie tort com- 
xmtted by the wife. If he had authorised it he was and is still 
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liable to be sued at any time, but if not he was and is liable to be 
sued only during the coverture {Capell v. Ptywell, 1864, 17 C. B. N. S. 743 ; 
Vaughan v. Vai^erstegen, 1854, 2 Drew. 363, 383). But during that he was 
and perhaps still is liable even though the parties are living apart, unless 
there were a judicial separation or protection order (20 & 21 Viet. c. 86, 
s. 26). ’^e husband being liable for torts committed, but not for contracts 
entered into, by his vrife without his authority, questions arise whether a 
given cause of action lies in tort or on contract (cj). Wright v. Leonard, 1861, 
11 C. B. N. S. 258; Meux v. G, E, Rwy. Co., [1895] 2 Q. 13. 387). The 
wife's separate estate was not in equity liable to satisfy her torts ( If ai/i/brrf 
V, Heyly 1875, L. R. 20 Eq. 321), but it could be reached indirectly at law, 
for if the wife were taken under a capim the Court would not discharge her 
if she had separate property until the damages were satisfied {Fergusson v. 
Glayworth, 1844, 6 Q. B. 269). And it was liable in equity to satisfy 
frauds committed by a married woman in relation to it {SavoAje v. Fositr, 
1723, 9 Mod. 35 ; Davies v. Hodgson, 1858, 25 13eav. 177 ; Jackson v. 
Hohiwuse, 1817, 2 Mer. 483 ; 16 R. E. 200 ; Darrow v. Barrow, 1858, 4 Kay 
& J. 409 ; Hobday v. Peters, 1860, 28 Beav. 354; Arnold v. 1873, 

L. R. 16 Eq. 33 ; In re MacIntyre's Estate, 1887, 21 L. R. Ir. 421). If the 
husband died before judgment the vridow became personally liable as o.feme 
sole for torts committed by her during marriage (Wright v. Leonard, 1861, 
11 C. B. N. S. 258). 

The Married Women's Property Act, 1882, has greatly altered the law by 
making the married woman liable to be sued alone. Sec. 1 , subs. 2, enacts that 
“ A married woman shall be capable of being sued ... in tort in all respects as 
if she were a feme sole, and her husband need not be joined with lior as de- 
fendant, or be made a party to any action or otlier legal jiroceeding . . . 
taken against her; and any damages or costs recovered against lier in any 
such action or proceeding shall be payable out of her separate property and 
not otherwise.” It seems that her liability for torts is not conditional ujKin 
her possessing separate estate; on proof of the tort the plaintiff is entitled to 
judgment, but if the defendant has no separate estate, the judgment cannot 
be executed. Whether, and to what extent, property subject to a restraint 
on anticipation may be reached does not seem to have been decided. 
Before the Act such property was not liable to satisfy torts committed by a 
married woman; and by sec. 19 of the Act the restraint on anticipation is 
not affected. Probably such proi^erty as is free from anticipation at the 
date of the judgment, and no more, is liable (see the form of judgment 
settled in Scott v. Morley, 1887, 20 Q. B. D. 120). It has been lield that the 
common law liability of a husband to be sued with his wife still exists 
(Seroka v. Kattenburg, 1886, 17 Q. B. D. 177) sed qumre. The liability o4 a 
liusband for torts committed by his authority no doubt exists. 

A breach of trust or devastavit committed by a married woman was on a 
somewhat difmrent footing. The husband continued liable after the wife's 
death {Smith v. Smith, 1856, 21 Beav. 385 ; In re Smith's Estate, 1879, 
48 L. J. Ch. 205) whether the breach was one of commission or omission 
{Badiin v. Hughes, 1886, 31 Ch. D. 390); and so did the wife after the 
husband's death (Soady v. Turnbull, 1866, L. R. 1 Ch. 494); for the wife 
being unable without her husband's assent to accept a trust became upon 
accepting it his authorised agent, the trust property vesting in him. The 
24th sggtion enacts that “The provisions of this Act as to liabilities of 
married women shall extend to all liabilities by reason of any breach of 
trust or devastavit committed by any married woman being a ^trustee, 
executrix, or administratrix either before or after her marriage, *and her 
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husband shall not be subject to such liabilities unless he has acted or 
intermeddled in the trust or administration.” 

9. Contracts by Married Women. 

(a) As Principals. — Except in a few exceptional cases, €.g. when her 
husband was convicted of a felony or was civilly dead {Sparrow v. 
Ca/rruthers, cited in Lean v. Schutz, 1778, 2 Black. W. 1197), or when she 
carried on a trade in' the city of London {Ex parte Carrington, 1739, 
1 Atk. 206), a married woman could not render herself liable on a contract 
(Com. Dig. “ Baron and Feme ” Q. p. 241). In old days if sued on a contract 
made by her during marriage she could plead the general issue {James v. 
Fowkes, 1697, 12 Mod. 101). By Eeg. Gen. 4 Will. iv. coverture was made 
a special plea in bar. She could, however, contract as agent for another, 
her husband for instance ; but then he was liable on the contract and not 
she. The Courts of equity allowed her a limited power of contracting in 
reference to her separate estate, and this innovation was afterwards 
recognised by the Legislature. A married woman can now therefore 
contract (1)‘ with reference to her separate estate ; (2) as agent for her 
husband. It is proposed to consider these two cases in order. 

The Courts of equity only allowed a married woman the benefit of the 
separate estate after it had discharged any obligations incurred on the 
faith of it. But before a contract could be enforced against the separate 
estate it had to be made, either by express words or by implication of law, 
with reference to and to bind the separate estate, and it lay on the plaintiff 
to establish this {Murray v. Barlee, 1834, 3 Myl. k K. 209). For instance, 
a married woman might promise to repay out of her separate estate 
a loan. 

Bonds, bills of exchange, promissory notes, contracts to take shares 
in her own name, in short, any contract or engagement entered into on the 
credit of the separate estate, was a contract with reference to and to bind 
the separate estate {Mrs. Matthevman's case, 1866, L. E. 3 Eq. 781). The 
expression “ to bind the separate estate ” is not an accurate one. The mere 
contract did not in any way fetter the separate estate or prevent the 
married woman from parting with it freely {Johnson v. Gallagher, 1861, 
3 De Or., F. & J. 494 ; Hemingway v. Braithwaite, 1889, 61 L. T. 224). The 
contract only gave the creditor a right to a judgment declaring that the 
separate estate which at the date of the contract was, and at the date of 
the judgment remained, vested in the married woman as her separate 
estate, excluding any separate property which she was restrained from 
anticipating, was liable to satisfy the debt or engagement ; an inquiry as 
to^what was the separate estate which the married woman had at the time 
of contracting the debt or engagement, and whether that separate estate or 
any part of it remained capable of being reached by the judgment and 
execution of the Court {Pike y. Fitzgihbon, 1881, 17 Ch. D. 4^; BoUnson v. 
Pixkering, 1881, 16 Ch. D. 660); and the appointment of a receiver {In re 
Peacs and IFaifer, 1883, 24 Ch. D. 405). Separate property subject to a 
restraint on anticipation could not be bound by a contract, and was ex- 
pressly excepted by the terms of the judgment {Pike v. Fitzgihhon, uU 
supra^. It could not be reached after the death of the husband to satisfy 
a contract or engagement made in his lifetime {PUce v. FUzgibhon, vbi 
pupra). It is clear then that the obligation incurred by a married 
woman was different from that incurred by a man or by St f&ine sole. 
It was a propnetary not a personal liability, a liability rather in rem than 
mpersotuim ; it was her property and not herself that was liable. A debtor's 
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summoas could not issue against her {Esc parte Jones, 1879, 12 Ch. D. 484 
Ex parte JSToKaTki, 1874, L. R. 9 Ch. 307) ; and it was formerly held that 
the Statute of Limitations had no application to these engagements 
{Hodgson v. WUlmmson, 1880, 15 Ch. D. 9^1) sed queerc {Lire Lady Hastinas. 
1887, 35 Oh. D. 94). 

The Dlii^orce Acts above mentioned conferred upon a married woman 
who had obtained a decree of judicial separation or a protection order the 
power of contracting as a feme sole. Neither the Marrietl Women’s Pro- 
perty Act of 1870 nor that of 1874 directly dealt with the ^wwer of con- 
tracting. But by sec. 1, subs. (2) of the Act of 1882 it is enacted that “ A 
married woman shall be capable of entering into and rendering herself 
liable in respect of and to the extent of her separate projjerty on any 
contract, and of suing and being sued either in contract or in tort, or other- 
wise, in all respects as if she were a feme sole, and her husband need not be 
joined with her as plaintiff or defendant or be made a party to any action 
or other legal proceeding brought by or taken against her; and an> 
damages or costs recovered by her in any such action or proceeding 
shall be her separate property; and any damages or costs recovered 
against her in any such action or proceeding sliall be payable 
out of her separate property, and not otherwise.” By the two 
following subsections, which have been repealed by the Act of 1893, it was 
enacted (subs. (3)) that “ Every contract entered into by a married woman 
shall be deemed to be a contract entered into by her with respect to and to 
bind her separate property, unless the contrary be shown ” ; and (subs. (4)) 
“ Every contract entered into by a married woman with respect to and to 
bind her separate property shall bind not only the separate property which 
she is possessed of or entitled to at the date of the contract, but also all 
separate property which she may thereafter acquire.” 

By sec. 19, “ Nothing in this Act contained . . , shall interfere with or 
render inoperative any restriction against anticipation at present attached or 
to be hereafter attached to the enjoyment of any property or income by a 
woman under any settlement, agreement for a settlement, will, or other instru- 
ment ; but no restriction against anticipation contained in any settlement or 
agreement for a settlement of a woman s own property to be made or 
entered into by herself shall have any validity against debts contracted by 
her before marriage ...” 

On the 1st of January 1883 every married woman became “ discovert ” 
within the meaning of sec. 7 of the Statute of Limitations (21 Jac. i. c. 16 ; 
Zowe V. Fox, 1885, 15 Q. B. D. 667) ; and now the Court will act on the 
analogy of that statute, and hold that a married vrornan’s debt is barred in 
six years {In re Lady Hastings, 1887, 35 Ch. D. 94). The form of tlje 
judgment which the Married Women’s Property Act, 1882, enables a 
plaintiff to recover against a married woman was settled by the Court of 
Appeal in ScoU w Morley, 1887, 20 Q. B. D. 120, and is as follows : « It is 
adjudged that the plaintiff do recover £ and costs, to be taxed agamst 
the defendant (the married woman), such sum and costs to be payable out 
of her separate property, as hereinafter mentioned, and not otherwise. And 
it is ordered that execution hereon be limited to the separate property of 
the defendant (the married woman), not subject to any restriction against 
anticipation, unless, by reason of sec. 19 of the Married Women s Property 
Act, 1882, the property shall be liable notwithstanding such restriction. 

It was decided ini the same case {Scott v. Morley, uhi supra) that thw 
statute had not altered the nature of a married woman’s liability, which 
remains to this day a proprietary and not a personal liability, upod which 
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a bankruptcy notice cannot issue re Lynes, [1893] 2 Q. B. 113 ; In 
re Gardiner^ 1887, 20 Q. B. D. 249), even if the husl^nd dies after the 
judgment and before the notice served {In re Hewett, [1895] 1 Q. B. 328) ; 
and to enforce which proceedings under the Debtors Act, 1869, cannot 
{Scott V. Morley, 1887, 20 Q. B. D. 120), though garnishee proceedings may, 
be taken against her {Holthy v. Hodgson, 1889, 24 Q. B. D. 103)./^ 

Now when it was once decided that the liability was still a proprietary 
liability, it followed that the plaintiff had to prove the possession of separate 
property at the time of making the contract {In re Shakespear, 1885, 30 
Oh. D. 169 ; Palliser v. Gurney, 1887, 19 Q. B. D. 519 ; Stogdon v. Lee, 
[1891] 1 Q. B. 661), such that the married woman could reasonably be 
expected to contract with reference to it {Harrison v. Harrison, 1888, 13 
P. D. 180; Beckett v. Tasker, 1887, 19 Q. B. D. 7; Leake v. Driffield, 1889, 
24 Q. B. D. 98 ; Braunstein v. Leuds, 1891, 65 L. T. 449). 

Again, sec. 1, subs. (3) of the Act of 1882, in enacting that every contract 
entered into by a married woman should be deemed to be a contract 
entered into by her with respect to and to bind her separate property, 
unless the contrary were shown, apparently ignored that great majority of 
cases in which the wife was contracting as agent for her husband. More- 
over, under sec. 1, subs. (4) of the Act of 1882 it was decided that property 
which a married woman acquired after the death of her husband could not 
be reached by a creditor who had recovered a judgment on a contract made 
by her during the coverture {Beidcvtt v. Tasker, 1887, 19 Q. B. D. 7 ; Felton 
V. Harrison, [1891] 2 Q. B. 422). To remedy these several defects the 
Married Women’s Property Act of 1893 (56 & 57 Viet. c. 63) was passed, 
which enacted (s. 1) that “ Every contract hereafter entered into by a 
married woman otherwise tlian as agent {a) shall be deemed to be a con- 
tract entered into by lier with respect to and to bind her separate property 
whether she is or is not in fact possessed of or entitled to any separate 
property at the time when she enters into such contract ; (fc) shall bind 
all separate property which she may at that time or thereafter be possessed 
of or entitled to ; and {c) shall also be enforceable by process of law against 
all property which she may thereafter while discovert be possessed of 
or entitled to.” These words but for the proviso which follows would be 
wide enough to include property, which, though subject to a restraint on 
anticipation at the date of the contract, became free on the death of the 
husband, and which could not have been reached under the Act of 1882 
{Beckett v. Tasker, 1887, 19 Q. B. D. 7 ; Felton v. Harrison, [1891] 2 Q. B. 
422). It was, however, further enacted by a proviso to sec. 1, that 
‘‘ Nothing in this section contained shall render available to satisfy any 
liability or obligation arising out of such contract any separate property 
which at that time {i.c, at the date of the contract) or thereafter she is 
restrained from anticipating.” That a creditor of a marriecj woman whose 
separate property is subject to a restraint on anticipation "can reach under 
a judgment income which falls into possession after the debt and before the 
judgment was decided in Hood Barrs v. Cathcart, [1894] 2 Q. B. 559, and 
assumed in Hood Barrs v. Heriot, [1896] App. Cas. 174. Sed guoere, at any 
rate since the Act of 1893, s. 1. It is clear that income coming to hand after 
the judgment cannot be reached to satisfy the judgment ( Whitdey v. 
Edwards, [1896] 2 Q. B. 48). Similar questions arise with regard to 
orders to pay costs. Before the Act of 1882 only such income as was paid 
or payable at the date of the Act upon which the order was founded could 
be made to satwfy costs (/vi re Glanvil, 1886, 31 Ch. D, 632). After the 
Act of*1882 all income in possession at the date of the order for costs was 
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held liable to satisfy the order (Uoa? v. J?c7i??€«,[1891] 1 Ch. 617), but income 
paid or payable after the order could not be reached {Hood Bmrs v. Cathcart, 
[1894] 2 Q. B. 559). The injustice thus caused when a married woman 
restrained from anticipation instituted unsuccessful proceedings led to the 
passing of sec. 2 of the Married Women’s Property Act, 1893, by which 
“ in any S^ion or proceeding now or hereafter instituted by a woman or by a 
next friena on her behalf, the Court before which such action or proceeding is 
pending shall have jurisdiction by judgment or order from time to time to 
order payment of the costs of the opposite party out of property which is 
subject to a restraint on anticipation, and may enforce such payment by the 
appointment of a receiver, and the sale of the property, or otherwise as may 
be just.” A counterclaim is a proceeding instituted ” by a woman within 
the meaning of this section {Hood Barrs v. Cafhrart, [1895] 1 Q. B. 873) ; 
but an appeal is not {Hood Barrs v. jSrmo/,[1897] App. Cas. 177); nor is a 
petition in an action in which she is defendant {HoUinffton v. Dear, 1895, 
W. N. 35); nor an action brought in consequence of a caveat entered by hv i 
{Moran X. Place, [1896] Prob. 214). 

(6) Agency Contracts . — Next with regard to contracts intide by married 
women as agents for and so as to bind their husbands. Since at common 
law a married woman could not enter into a personal contract, the only 
question in an action against her husband on a contra(*t made by her was 
whether she had authority to bind him and liad bound him by the contract. 
She was treated as an agent who stipulated for no personal liability {Smonf 
V. llhcry, 1842, 10 Mee. & W. 1), so that she could not be. sued, eitlier on an 
implied warranty of authority, or on the contract, wlien her hu8}»and was in 
fact dead at the time when the goods were sujqdied {ibid.). law is 
now altered, and there can be little doubt that slie could be made liable 
for breach of warranty of authority or otherwise in any case where an 
ordinary agent would be so liable. So far, however, as the husband’s 
liability is concerned, the law is generally in the same (‘.onditiou as it 
was before the recent legislation. Any changes effected thereby will be 
considered in dealing with the various branches of the subject. 

The authority of a wife to bind her husband by her contracts is simply 
a branch of the law of principal and agent. “A man shall be charged in 
debt for the contract of his bailiff or servant, where he giveth authority 


to his bailiff or servant to buy and sell for him ; and so for the contract 
of his wife, if he giveth authority to his wife, otherwise not” (titz. Aa^. 
Brer. 120 G.). The mere fact of marriage implies no such authority 
{Dchcnham v. Mellon, 1880, 6 App. Cas. 24). This authority may be either 
(1) express, (2) implied, or (3) ostensible, i.e. the husband may have so 
conducted himself as to preclude himself from denying the authority. • 

(1) Where an enipress authority is relied on, the only diiliculty is m 

prpving it. If a husband gives his wife a mandate or permission to piir- 
chase goods, he*is, of course, liable to pay the price of them. 
authority may be inferred from his conduct, though no actual mandate can 
be proved {Lord v. Hale, 1849, 8 C. B. 627). ^ ^ , 

(2) But where no express authority is given, diffemices ot fact and 

variations in the law make the subject somewhat dimcult. Uineren 
considerations apply according as husband and wife are living (i.) togetner, 
or (ii.) apart. , n 

(l)jme they coliabit, the husband’s assent 
necessary contracts, unless the contrary api^ear (per Holt, C.J., 

“ ^ 8 ; Jolly V. 1864, 15 C. B. N. S. 628 ; Debeiy- 


V. Parrot, 1704, 1 Salk. 118 ; 

A<*m V. Mellon, 1880, 6 App. Cas. 24). 


But the contrary may aiJpear m 
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many ways ; as if the husband warn the plaintiff not to give credit {Ether- 
ington v. Parrot, uhi mpra), or if he makes the wife an allowance for neces- 
saries and forbids her to pledge his credit {Jolly v. Jices, 1864, 15 C. B. N. S. 
628 ; Dd)enham v. Mellon, 1880, 5 Q. B. D. 394 ; 6 App. Cas. 24), in which 
case notice to the tradesman of the allowance or prohibition is immaterial 
{Jolly V. Rees, uH supra), ^ 

The term “ necessary contracts ” appears to mean contracts for goods suit- 
able to the husband's estate and degree, or to the station which he perinits 
his wife to assume {Jolly Bees, uM mpra ; see also Hunt v. De Blaquicre, 
1829, 5 Bing. 550 ; 30 R. E. 737 ; Emmett v. Norton, 1838, 8 Car. & P. 506). 
It may be that in this definition there is a slight confusion of thought, the 
station which the husband permits the wife to assume suggesting an 
authority which his conduct precludes him from denying rather than an 
authority which coliabitation confers. It is to be remembered that the 
case of a wife, in principle at all events, is not different from that of any- 
body else at the head of an establishment. If there is an establishment of 
which there is a domestic manager, although the wife may be the most 
natural domestic manager, and though the presumption may be strongest 
when she is so, yet the same presumption may, and often does, arise from 
similar facts, when the actual manager is not a wife but a sister, for 
example, or merely a woman living with a man, and passing as his com- 
panion with or without the assumption of the name of wife {Watson v. 
Threlkeld, 1794, 2 Esp. 637). It is also the same when the person to whom 
the domestic management is delegated is a housekeeper or a steward, or 
any other kind of superior servant. In all these cases the question of the 
authority is really a question of fact {Dchenham v. Mellon, 1880, 6 App. 
Cas. at 33). 

The question for the jury in cases winch fall under this branch of the 
subject is not whether the goods supplied were necessaries suitable to the 
wife's station, but whether under the circumstances she had any authority 
express or implied to pledge her husband's credit {Reid v. Tcakle, 1853, 13 
C. B. 627). Evidence that the wife is already supplied, by purchases from 
other tradesmen, with articles similar to those alleged to be necessaries, is 
admissible to prove that she had no authority to purchase them on her 
husband’s account {Renea%ix v. Tealdc, 1853, 8 Ex. 680), and this though 
the true facts were unknown to the plaintiff (see also Bames v. Toyc, 1884, 
13 Q. B. D. 410 ; Johistone v. Marks, 1887, 19 Q. B. D. 509). 

It may be added that a wife has no implied authority during cohabita- 
tion to borrow money even for the purchase of necessaries {Knox v. Bushell, 
1857, 3 C. B. N. S. 334 ; In re Cooke, 1892, 10 Mor. Bky. 8). 

• (iL) When the parties are living apart, however, the presumption is the 
other way. Then the presumption, until the contrary is shown, is that the 
wife has no authority to pledge her husband's credit. Whqre the plaintiff 
only proves that he has supplied goods to the defendant’s wife, who is living 
apart from him, he must be nonsuited. In order to recover he must go 
further, and show that under the circumstances of the separation, or con- 
duct of the husband (see below, Ostensihle Agency), she had such authority 
{Mainwaring v. Leslie, 1826, M. & M. 18 ; 31 R. R. 691). It matters not that 
the tradesman had no notice of the separation or consequent revocation of 
authority, unless he has been previously dealing with the wife on credit by 
the husband’s permission ; for separation is hot like a dissolution of jpartner- 
ship that a man must advertise the fact to the whole world ( Wallis v. 
BiMick, 1873, 22 W. R. 76), and a tradesman who deals with a married 
woman' does so, as regards his remedy against the husband, at his own 
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risk {Gli^ford v. Latm, 1827, 3 Car. & P. 15). Separation revokes the wife's 
agency, ^aiid the state of the plaintiffs information tends in no way to 
restore it This seems hard on the plaintiff, but it would be much harder 
on the husband were it otherwise. 


But tto plaintiff may prove facts which, notwithstanding the separation, 
will clotneWihe wife with authority to bind her husband. One of the duties 
of a husband is to maintain his wife during the marriage, and so long as 
the wife remains faithful to him {Bead v. Legwrd, 1851, 6 Ex. Eep. 642^ at 
least BO far as any separate property she may have is insufficient for that 
purpose ; and he may by law be compelled to find her necessaries, such as 
meat, drink, clothes, physic, etc. If he fails in this duty the law will 
supply his assent to her acts in supplying herself. If, therefore, a creditor, 
who has supplied goods fairly to be termed necessaries, proves such a 
failure of duty on the part of the husband, he thereby proves an authority 
in the wife by law to pledge her husband’s credit for such necessaries 
{Bead v. Lcgard, 6 Ex. Eep. 642 ; Seaton v. Benedict, 1828, 5 Bing. 2^ , 
Montague v. Bemdid, 1825, 3 Barn. & Cress. 631 ; 27 E. E. 444). Such a 
failure of duty would be established by evidence that the parties are living 
apart (i.) on account of the husband’s misconduct, the wife being left without 
adequate means ; or (ii.) by mutual consent, the husband failing to pay lior 
a reasonable, or agreed, allowance. The wife in those cases is entitled in law 


to pledge his credit for suitable necessaries. 

(i.) If the husband turns his wife out of doors, or forces her to leave him 
through gross misconduct {Aldis v. Chapman, Selw. N. P. 232) or cruelty 
{Hodges v. Hodges, 1796, 1 Esp. 441; 4 E. E. 889), which amounts to the 
same thing {Houlidon v. Smyth, 1825, 3 Bing. 127); or if lie deserts her 
{Bolton V. Prentice, 1745, 2 Stra. 1214), he thereby makes her an agent of 
necessity to pledge his credit for necessaries. But a hoiui fide request to her 
to return, or offer to receive her back, would apparently revoke this agency ; 
for after that offer she would be living apart from him without his consent. 
Moreover, as his duty to maintain her only continues while she continues 
faithful to him, unchastity in the wife, unless connived at or forgiven, \yould 
also terminate her agency {Harris v. Morris, 1801, 4 Esp. 41 ; Gmncr v. 
Hancock, 1796, 6 T. E. 603 ; 3 E. E 271 ; Woodward v. Dmvsc, 1861, 10 
C. B. N. S. 722; Wilson v. Glossop, 1888, 20 Q. B. D. 354). Moreover, this 
agency only lasts while the wife is left without adequate provision. While 
the husband provides for her w’ants, or if she has means of her own {Eastland 
V. Burchell, 1878, 3 Q. B. D. 432), the agency does not exist. Therefore 
while a husband pays alimony he is not liable for her contracts, but seeus 
where he fails to pay it {Hunt v. JDc Bloffuiere, 1829, 5 Bing. 550 ; 30 E. E. 

737 ). . ^ 

Now though the principle above stated would only warrant the vrife in 
pledging her l^usband’s credit for articles reasonably necessary for her sub- 
sistence {EmTnM v. Norton, 1838, 8 Car. & P. 506), yet the law has gone 
beyond the principle and authorises the wife to pledge his credit for reaw^ 
able expenses according to the husband’s degree {Bazelcy v. Fordcr, 1868, 
L. E. 3 Q. B. 559), which may include liveried servants; or residence at a 
watering place for the sake of her health {Thompson v. Hervey, 1768, 4 Burr. 
2177); or legal expenses (Wilson v. Ford, 1868, L R 3 Ex. 63). 

(ii) Where the parties are Uving apart by mutual consent and the 
husm^ fails to pay the wife an agrew, or if there be no ^^ment m this 
behaU, a reasonable, allowance, the wife, if she has not suflicient meaM ot 
her own, may pledge his credit for suitable necese^es 
Selw. N. P., 13th ed., p. 229 ; Fastland y. Burchell, 1878, 3 Q. B. D. 432). 
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If the husband pays an agreed allowance, even though it be insufficient, the 
wife has no authority to pledge his credit {Eadlaixd v. BurcMl, vM supra ; 
Negus v. Forster, 1882, 46 L. T. 675, where the agreed amount was less than 
a sum which had been decreed as alimony). If there be no agreement as to 
allowance, the adequacy thereof is a question for the jury {Hodgkinson v. 
Fletcher, 1814, 4 Camp. 70 ; 15 R. E. 725 ; Liddloio v. Wilmot, 2 Stark. 
N. P. 86 ; 19 E. R. 684 ; Emrnett v. Norton, 1838, 8 Car. & P. 506) ; and the 
wife could, in so far as it is inadequate, pledge her husband's credit for 
suitable necessaries, unless she is possessed of means to supply them. It 
would seem that she might borrow money to supply herself, if that were 
necessary {In re Cooke, 1892, 10 Mor. Bky. 8). 

The husband used to be liable, whether he made his wife an allowance 
or not, for the cost of legal proceedings rendered necessary through his 
misconduct ; and her solicitor could recover from him, whatever the event of 
the proceedings might be, provided he conducted the litigation properly, and 
fairly investigated the cliarges brought, and saw a reasonable prospect of 
success {Bohertson v. Eobertson, 1881, 6 P. D. 119). The effect of the 
Married Women’s Property Acts on this liability is not at all clear. Prob- 
ably it still exists {Harrvion v. Harrison, 1888, 13 P. 1). 180), provided the 
proceedings are fairly to be called necessary (see also Earmhaw v. Earnshaiv, 
[1896] Prob. 160). 

A husband is also liable to pay the expenses of his wife’s funeral, what- 
ever the wife’s means may be, and whether the parties are living together 
or apart (Jenkim v. Tnrker, 1788, 1 Black. H. 90 ; Ambrose v. Kerrison, 1851, 
10 C. B. 776) ; unless, perhaps, tlie wife is living apart from him by her own 
default. ' A person who voluntarily incurs these expenses in good faith can 
recover them from the husband {Bradslmw v. Beard, 1862, 12 C. B. N. S. 
344). Formerly the husband could not reimburse himself out of the wife’s 
separate estate unless she had charged it with these expenses ( Willeter v. 
Ddbie, 1856, 2 Kay & J. 647). But since the Married Women’s Property 
Act, 1882, he probably can {In re M*Mgn, 1886, 33 Ch. D. 575). 

It may be added that if the parties are living apart through the wife’s 
default, and without the husband’s consent, she has no authority to pledge 
his credit at all, even for necessaries {Ethcrwgton v. Pairot, 1704, Eaym. 
(Ld.) 1006 ; Hindley v. Westmeath, 1827, 6 Barn. & Cress. 200 ; 30 E. E. 
290). 

(3) Ostensible Ageney, — But even though the circumstances be such that 
the wife has neither in fact nor in law authority to pledge her husband’s 
credit, yet if he so acts as to lead others to the reasonable belief that she has 
such authority, if he holds her out as having authority to bind him, and they, 
acting on the belief that she has such authority, give credit accordingly, 
he is precluded from denying her authority, and is liable on the contracts. 
Whether the husband has so acted is a question of fact in eagh case. If he 
were to stand by while his wife were ordering goods, for example, such 
conduct would entitle the tradesman to assume that she had his authority 
to order them {Jetley v. Hill, 1884, 1 C. & E. 239). So if the wife has 
ordered similar goods on former occasions, and the husband has paid for 
them {Dehmham v. Mellon, 1880, 5 Q. B. D. 394, per Thesiger, L.J., 6 App. 
Cas. 24, per Lord Blackburn). If the husband, having so dealt, afterwards 
revokes the wife’s agency, whether expressly or by separating from her, 
which is a revocation in law, he must give notice to the tradesman j[ Wallis 
V. Biddick,l%Td, 22 W. E. 76 ; Eyan v. Earns, 1848, 12 Q. B. 460 ), otherwise 
her ostensible agency will continue, even where the husband becomes 
insane bnd cannot give notice of the revocation {Drew v. Nunn^ 1879| 4 
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Q. B. D. 66p. Of course in all these cases the contracts made by the wife 
must fall within the scope of the authority which the husband is precluded 
from denying. 

(c) Contracts between Husband and Wife,— At common law husband and 
wife could not contract together. In the eye of the law they were one 
person Dig. “ Baron and Feme D. 1, p. 220 ; Phillijys v. Barnd, 1876, 
1 Q. B. D. l36). If two contracting parties intermarried, the contract was 
suspended during the marriage (Fitzgerald v. Fitzgerald, 1868, L, R 2 P. C. 
83). In equity a wife might sue her husband to recover a loan out of her 
separate estate (Woodward v. Woodward, 1850, 3 DeG. & Sin. 672). The 
Married Women’s Property Act, 1882, severed the unity of i)erson in this 
respect, and there seems to be no doubt that since tliat Act either can sue 
the other on a contract (Butler v. Butler, 1885, 14 Q. R 1). 8:»1 ; 16 Q. B. I). 
374; McGregor v. MGregor, 1888, 21 Q. B. D. 424). The right of a wife to 
claim in her husband’s bankruptcy for a loan made by her to him is pro- 
vided for by sec. 3 of the Act of 1882 as follows : “ Any money or other estiit 
of the wife lent or intrusted by her to her husband for thi* purpose of any 
trade or business carried on by him, or otherwise, shall he treated as assets 
of her husband’s estate in case of his banknijitcy, under reservation of the 
wife’s claim to a dividend as a creditor for the amount or value of such 
money or estate after, but not before, all claims of the other creditors of the 
husband for valuable consideration, in money or money’s worth, liave been 
satisfied.” 

This section only applies where the husband is a sole trader (In re Tuff, 
1887, 19 Q. B. D. 88). It has no application to a loan by a wife for purposes 
other than her husband’s trade or business {Ex parte TUhwell, 1887, 56 
L. J. Q. B. 548; Mackintosh v. Fogose, [1895] 1 Ch. 505). The ))nrdeu of 
proving that the loan was not for the purj) 0 se 8 of trade is on tlie wife if the 
husband is a trader (Ex parte DUtriet Bank, 1886, 16 Q. B. D. 700). But if 
she discharges this burden, she may prove in his bankrii])tcy in com))etition 
with other creditors. Before the Act, a wife who had lent money to her 
husband could claim in the administration of her husl)and’8 estate after his 
death if there were no other creditors to contend wdth (Slanniug v. Style, 
1734, 3 P. Wms. 337), but apparently not otherwise. If, however, she were 
administratrix of the husband’s estate, she might retain out of his estate, 
though insolvent, the amount of a loan which she had made for the purposes 
of his business, and this right she still has (In re May, 1890, 45 Ch. D. 490). 
But, apart from this right of retainer, the combined efiect of sec. of the 
Act of 1882 and sec. 10 of the Judicature Act, 1875, is that in the adminis- 
tration of an insolvent estate by the Court the claim of the widow for 
money lent for the purposes of the deceased’s trade is postponed to tl^^ 
claims of his other creditors (In re Leug^ [1^9o] 1 Ch. 6o2). The section 
extends to the case of a wife the principle of sec. -I of the Partnership Act, 
1890 (Ex parte .District Bank, 1885, 16 Q. B. I). 700). A husband who 
makes a loan to his wife for the purposes of her separate trade will, it is 
thought, be postponed to her trade creditors by the operation of the Partn^- 
ship Act, 1890. There is no provision applicable to such a case in the 
Married Women’s Property Act, 1882. 

10. Bankruptcy of Married Women. 

Before the Married Women’s Property Act, 1882, a married woman was 
not liable to the bankruptcy laws, unless when trading separately u^der 
the custom of the City of London, or when her husband was civilly dead 
(Ex panic Jones, 1879, 12 Oh, D. 484), or sernile if she were trading Mvhite a 
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protection order or decree of judicial separation was in force (20 & 21 Viet, 
c. 85, SB. 21, 26). But now, by sec. 1, subs. (5) of the Act of 1882, '‘Every 
married woman carrying on a trade separately from her husband shall, in 
respect of her separate property, be subject to the bankruptcy laws in the 
same way as if she were a feinc sole '* As long as the trade debts remain 
unpaid, the married woman is carrying on the trade {In re Dctg^ll, [1896] 
2 Q. B. 407). The trade is not her separate trade if carried onnn partner- 
ship with lier husband (In re Helshy, [1893] 63 L. J. Q. B. 261). 

If a married woman is to be made bankrupt, it must be by other means 
than a bankruptcy notice, for that can only be in one form, viz. that pro- 
vided by Form 6 in the Appendix to the Bankruptcy Rules, 1886, and as 
it presupposes a personal liability to pay the judgment debt, it is not 
applicable when the judgment debtor is a married woman {In re Lynes, 
[1893] 2 Q. B. 113 ; In re Gardiner^ 1888, 20 Q. B. D. 249 ; In re Hewett, 
[1895] 1 Q. B. 328), unless she fails to prove the marriage {Dillon v. 
Cunniwiham, 1872, L. E. 8 Exch. 23 ; Poole v. Canning^ 1867, L. E. 2 C. P. 
241 ; Day v. Freund^ 1876, 35 L. T. 551). 

11. Mahuied Women as Tkustees. 

Before the Act of 1 882, a married woman could not accept the office of 
trustee or executor without her husband’s assent. If lie assented to her 
acceptance of the trust, he was liable for the breaches of trust {Bakin v. 
Hughes, 1886, 31 Ch. D. 390), and was entitled to exercise control over, and 
his concurrence was necessaiy to, the execution of the trust (Williams on 
Eoeecutors, 8th ed., pp. 967, 968). The husband was the owner of the trust 
estate almost as completely as if the wife were entitled to it beneficially. 
The wife could not dispose of it without his concurrence (Williams on Exe- 
cutors, 8th ed., uhi supra). The estate, however, was not liable to satisfy the 
husband’s debts {Farr v. Newman, 1792, 4 T. E. 621 ; 2 R. E. 479). The wife 
could continue the representation of a testator’s estate by will without her 
husband’s concurrence {Hodsden v. Lloyd, 1789, 2 Bro. C. C. 534; Scammell 
V. Wilkinson, 1802, 2 East, 552; Willock v. Nohlc, 1875, L. E. 7 H. L. 580). 
The husband, on the other hand, could dispose of the testator’s estate with- 
out the wife’s concurrence {In rc Wood, 1861, 3 De G., F. & J. 126 ; Soady 
V. Tumhull, 1866, L. E. 1 Ch. 494). He could release debts owing to the 
estate (Williams, Executors, 8th ed., 970), but could not sue without joining 
his wife {ihid, p. 970, 971). A married woman is by secs. 7 and 8 of the 
Divorce Act, 1858, enabled to act in a trust as a feme sole while a judicial 
8 ep 9 .ration or protection order is in force, and can transfer stock, 
for example, standing in a testator’s name, without her husband’s con- 
ciirrence {Bathe v. Bank of England, 1858, 4 Kay & J. 564). By sec. 6 of 
the Vendor and Purchaser Act, 1874, a married woman who is a bare trustee 
may convey or surrender freehold or copyhold estate as a feme sole {In re 
Doewra, 1885, 29 Ch. D. 693). • 

By sec. 24 of the Act of 1882, “the word ‘contract* in this Act shall 
include the acceptance of any trust, or the office of executrix or adminis- 
tratrix, and the provisions of this Act as to liabilities of married women 
shall extend to all liabilities by reason of any breach of trust or devastavit 
committed by any married woman being a trustee, or executrix, or adminis- 
tratrix either before or after her marriage, and her husband shall not be 
subject to such liabilities unless he has acted or intermeddled in Ijxe trust 
or administration.” A married woman may now therefore accept a trust, 
or the office of executrix or administratrix, by virtue of her power to con- 
tract tfs a feme sole, and her husband need not join in the advfiiiiisteation 
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bond {in the Good^ of Harriet Ayres, 1883, 8 P. D. 168). Thei-e is, however, 
no section in the Act vesting the trust property in her solely, and it has 
been held that if real estate of which she is seised as trustee is to be con- 
veyed, the formalities of the Fines and Recoveries Act must be complied 
with {In re Harhiess and Alkopp, [1896] 2 Ch. 358). Sec. 18, which enables 
a marriecTwoman to deal with the trust property, makes no mention of real 
estate. Th Jsection is as follows : “ A married woman who is an executrix or 
administratrix alone or jointly with any other person or persons of the estate 
of any deceased person, or a trustee alone or jointly as aforesaid of proj)erty 
subject to any trust, may sue or be sued, and may transfer or join in 
transferring any such annuity or deposit as aforesaid {i,e. as mentioned in 
sec. 6), or any sum forming part of the public stocks or funds, or of any 
other stocks or funds transferable as aforesaid, or any share, stock, 
debenture, del)enture stock, or other benefit, right, claim, or other interest 
of or in any such corporation, company, public lK)dy, or society in that 
character, without her liusband, as if slie were a feme sole,** 

It may be added that, notwithstanding the Act of 1882, a married 
woman is still incai)able of acting Jis a next friend or guardian ad litem {In 
re Duke of Somerset^ 1887, ‘*4 Ch. D. 465). 

12. PKOCEEDlXCiS HY AN1> AGAINST MaURIED WoMEN. 

At common law a married woman could not sue as a feme sole unless she 
carried on a trade within the custom of the City of London, or her husband 
were civilly dead. She could only sue as co-plaintiff with her husband. In 
Chancery she could not sue either by herself or her next friend without her 
husband, except by leave of the Court on giving sucli security for costs as 
the Court might require (Daniell, Ch, /V., 6th ed., p. 119). If sued at 
common law she could by pleading in abatement insist on her husband 
being joined as a defendant. In Chancery, also lie was regularly made a 
defendant, unless by leave of the Court (Daniell, Ch, Fr,, 6th ed., p. 185). 

The Divorce Act, 1858, placed a married \roman during a judicial sepa- 
ration or protection order in the position of a feme sole for the purpose of 
suing and being sued. The JI. W. P. Act, 1870, provided (by s. 11) that a 
married woman might maintain an action in her own name for the recovery 
of any wages, earnings, money, and projiei-ty by that Act declared to be her 
separate property, or of any property lielonging to her before marriage 
which her husband should, by writing under his hand, have agreed with her 
should Ijelong to her after marriage as her separate property ; and that she 
should have in her own name the same remedies, both civil and criminal,again8t 
all persons whomsoever for the protection and scjcurity of such wages, etc., and 
of any chattels or other proi)erty purchased or obtained by means thereof foi 
her own use, as if such wages, etc., belonged to her as an unmarried woman. 
But under this^ct she could only be sued alone for an antenuptial debt. 
In other actions the husband had to be joined {Haneoeks v. Lahtache, 1878, 
3 C. P. D. 197). But now by the M. W. P. Act, 1882, s. 1, subs. (2), “A 
married woman shall be capable ... of suing and being sued either in con- 
tract or in tort, or otherwise, in all respects as if she were a feme sole, and 
her husband need not be joined with her as plaintiff or defendant, or be 
made a party to any action or other legal proceeding brought by or taken 
against her . . .*’ A married woman may now sue alone without giving 
security for costs, even though she has no separate property available for 
csosts {In re Isaa/c, 1885, 30 Ch. D. 418). But she may bo ordered to secure 
the costs of an appeal ( Whittaker v. Kershaw, 1890, 44 Ch. 296). Suing for 
an injunction, she must give the ordinary undertaking in damages ; a&d her; 
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undertaking is sufficient even though she does not possess separate property 
free from restraint on anticipation {In re Prymu, 1885, 53 L. T. 465 ; Pilee 
V. Cave, 1893, 62 L. J. Ch. 937). Where a married woman pays a sum 
into Court as a condition of having leave to defend unde^ Order 14, a 
successful plaintiff is entitled to have the sum paid out and need jaot await 
an inquiry whether the married woman has separate estate liaMe to execu- 
tion {Bird y. Barstow, [1892] 1 Q. B. 94). A judgment again^ a married 
woman, the form of which was settled in Scott v. Morley, 1887, 20 Q. B. D. 
120 (see above), imposes a liability on her property only, and not on her 
person. Hence she cannot be imprisoned on a debtor's summons {Draycott 
V. Harrison, 1886, 17 Q. B. D. 304), nor can a bankruptcy notice issue 
against her {In re Lynes, [1893] 2 Q. B. 113). But garnishee proceedings 
may be taken on the judgment {Holthy v. Hodgmi, 1889, 24 Q. B. D. 103). 

By R S. C., Order 9, r. 3, a husband and wife, if sued together, must 
both be served with the writ ; when suing together they must make dis- 
covery by separate affidavits {Fendall v. O'Connell, 1885, 29 Ch. D. 899). 
The trustees need not be made parties to an action in which it is sought to 
reach separate property in their hands. Sec. 1, subs. (2) continues : “ and 
any damages or costs recovered by her in any such action or proceeding 
shall be her separate property ; and any damages or costs recovered against 
her shall be payable out of her separate property, and not otherwise.” 

By sec. 12 of the Act of 1882 it is enacted that: ‘‘Every woman, 
whether married before or after this Act, shall have in her own name, 
against all persons whomsoever, including her husband, the same civil 
remedies, and also (subject, as regards her husband, to the proviso herein- 
after contained) the same remedies and redress by way of criminal proceed- 
ings, for the protection and. security of her own separate property, as if such 
property belonged to her as a feme sole, but, except as aforesaid, no husband 
or wife shall be entitled to sue the other for a tort. In any indictment or 
other proceeding under this section it shall be sufficient to allege such 
property to be her property ; and in any proceeding under this section a 
husband or wife shall be competent to give evidence against each other, any 
statute or rule of law to the contrary notwithstanding : Provided always 
that no criminal proceeding shall be taken by any wife against her husband 
by virtue of this Act while tl^ey are living together, as to or concerning any 
property claimed by her, nor while they are living apart, as to or concerning 
any act done by the husband while they were living together, concerning 
property claimed by the wife, unless such property shall have been wrong- 
fully taken by the husband when leaving or deserting, or about to leave or 
desert, his wife.” 

* A husband and wife can now therefore take civil proceedings against 
each other, with this qualification, viz. they cannot sue each other in tort 
unless the action be brought by the wife for the protection and security of 
her separate property. The following proceedings have been held to be for 
the protection and security of the separate property: An injunction to 
restrain the husband from entering his wife's house ( Wood v. Wood, 1871, 
19 W. R 1049; Symonds v. Hallett, 1883, 24 Ch. D. 346), otherwise than 
for the purpose of exercising marital rights ( Weldon v. De Bathe, 1884, 14 
Q. B. D. 339) ; an action for wrongfully expelling his wife from her house, 
or for trespass on her separate property {Moore v. BoUnson, 1878, 48 L. J. 
Q. B. 156 ; Allen v. Walker, 1870, L. R 5 Ex. 187) ; an action fmr wrong- 
fully interfering with her business ( Wood v. Wood, 1871, 19 W. R. 1049), or 
for liljelling her in respect of it {Summers v. City Bank, 1874, L R 9 C. R 
580), or for dishonouring her cheque {ibid,). But criminal proceedings for 
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libel Are not within the section {M. v. Mayor of Landojt, 1886, 16 Q. R D. 
772). A husband, on the other hand, cannot sue his wife for tre8i>a88 on his 
property, or indeed for any other tort, though she may be indicted for a 
forcible entiy (B. v. Smyfh, 1832, 1 Moo. & B. 155). 

SecJ.7 deals with the determination of questions between husband and 
wife in tltee vrords : “ In any question between husband and wife as to the 
title to or^ossession of projH?rty, either party, or any such l>ank, corpora- 
tion, company, public body, or society as aforesaid in whose books any stocks, 
funds, or shares of either party are standing, may apply by summons or 
otherwise in a summary way to any judge of the High Court of Justice in 
England or in Ireland, according as such property is in England or in Ireland, 
or (at the option of the applicant irrespectively of the value of the property 
in dispute) in England tf) the judge of the County Court of the district, or 
in Ireland to the chairman of the Civil Bill Court of the division in wliich 
either party resides, and the .judge of the High (?ourt of Justice or of 11^.* 
County Court, or the chairman of the CHvil Bill Court (as the fjase ma) be), 
may make such order with respect to the property in di8i>ute, and as to the 
costs of and consequent on the application, as he thinks fit, or may direct 
such ai)plication to stand over from time to time, and any inquiry touching 
the matters in question to be made in such manner as he shall think fit ; 
Provided always that any order of a judge of the High Court of Justice to 
be made under the provisions of this section shall be subject to appeal in 
the same way as an order made by the same judge in a suit jicnding or on 
an equitable plaint in the said ( vourt would l)c ; and any order of a County 
or Civil Bill Court under the provisions of this section shall be subject to 
appeal in the same way as any other order made by the same Court would be, 
and all proceedings in a (Jounty Court or Civil Bill ( -ourt under this section, 
in which, by reason of the value of the property in dispute, such Court 
would not have had jurisdiction if this Act or the Married Women's Property 
Act, 1870, had not passed, may, at the option of the defendant or respondent 
to such proceedings, l)e removed as of right into the High (>ourt of Justice 
in England or Ireland (as the case may lie), by writ of crrtiorari or other- 
wise as may be prescribed by any rule of such High Court ; but any order 
made or act done in the course of such proceedings prior to such removal 
shall be valid, unless order shall he made to the contrary l>y such Higli 
Court: Provided also, that the judge of the High Court of Justice or of the 
County (Jourt, or the chairman of the Civil Bill Court, if either jjarty so 
require, may hear any such aijplio^tion in his private room : J'rovided also 
that any such bank, corporation, comjjany, public body, or society, as afore- 
said shall, in tlie matter of any such application for the purposes of costs 
or otherwise, be treated as a stakeholder only." • 

The 10th section provides for the case where one party has improperly 
invested the moneys of the other in his or her own name, and enacts that if 
a wife improperly invests her husband's money the Court may, in an appli- 
cation under sec. 17, order the dividends, etc., to be transferred to the 
husband. Probably sec. 17 would of its own force apply to the CMe of a 
husband improperly investing his wife’s money. Sec. 10 makes no provision 
for such a case. 

By sec. 23 the legal personal representative of any married woman shall, 
in respect of her separate estate, have the same rights and liabilities and be 
subjecUto the same jurisdiction as she would if she were living. 

[AtUhorities , — Lush on Husband and Wife, 2nd ed. ; Macqueen (m , 
Hudbaiid avd Wife; Eversley, Domestic Belatwns, 1896; £dwa];dB and 
Hamilton, Law of Husband and Wife, 1883 ; ^rawley, HuAand avd Wi^^ 
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1892 ; and among older treatises, Clancy, Hmhand and Wiff, Srd ed., 1827 ; 
Boper, Hwiband and Wife, 1849 ; and see also lists of authorities appended 
to articles Divobce ; Dbsektion of Wife and Children ; Maeeiage ; and 
these articles and the article Alimony.] 


Hush Money. — l. Any arrangement by a i)rivate pers4in not to 
prosecute, or to desist from, stifle or stay, a prosecution for any offence 
involving a public iiyury, is void as being against the public interest in the 
administration of justice ; nor will sanction by the judge improve the legal 
value of such a contract {Jones v. Merionethshire P. B. Building Society, 
[i892] 1 Ch. 173 ; Vint v. Windhill Local Board, 1890, 45 Ch. D. 351 ; 
Rawlings v. Coal Consumers Association, 1884, 43 L. J. M. C. Ill ; KHr v. 
Zeeman, 1846, 9 Q. B. 371). There are some authorities in favour of the 
legality of agreeing to desist from a prosecution for common assault or 
libel or trade mark offences {Keir v. Zeeman, 1846, 9 Q. B. 371 ; Msher v. 
ApoUinaris Co., 1875, L. R. 10 Ch. 297). 

2. Where the offence is felony, persons who agree for valuable con- 
sideration not to prosecute, or to sliow favour on the prosecution, are 
guilty of the common law misdemeanour of compounding a felony, whether 
the agreement is or is not carried out {R. v. Burgess, 1885, 16 Q. B. D. 141 ; 
Steph. Big. Crim. Jjato, 5th ed., art. 177 ; Mayne, Ind. Crim. Law, 1896, 
451, 462). 

3. It is a felony by statute to take any reward for the recovery of 
property acquired by any felony or misdemeanour, without using due 
diligence to bring the offender to trial. Punishment, penal servitude from 
three to seven years, or imprisonment with or without hard labour for not 
over two years (24 & 25 Viet. c. 96, s. 101 ; see also Advertising fob Stolen 
Property). 

4. It is a statutory misdemeanour to compotmd a penal action without 
order or consent of the Court in which the action is brought (18 Eliz. c. 5, 
ss. 4, 5 ; Rules of Supreme Court, 1883, Order 50, r. 13). It is not necessary 
to prove that any penalty had, in fact, been incurred {B. v. Best, 2 Moo. 
C. C. 125). 

5. It appeal's not to be a misdemeanour to compound or stifle a 

prosecution for misdemeanour (1 Steph. Hist. Crim. Law, 602), and there 
has been a practice to withdraw from a prosecution on agreement by the 
defendant not to sue for malicious prosecution or false imprisonment ; but 
having regard to the matters above stated, 1. 2. 3. this agreement cannot be 
regarded as legal ; and by the Prosecution of Off'ences Act, 1879 (42 & 43 
Viet, c, 22), s. 5, it is the duty of the clerk of every petty sessional Court, 
where a prosecution is withdrawn, or not proceeded with in reasonable 
,time, to send a copy of the information and depositions to ];he Director 
OF Public Pbosbcutions, • 

6. The right of the Attorney-General to cause entry of a nolle prosequi 
is not affects by any of the rules laid down in the preceding paragrapha 


Hypnotism. — The phenomena of hypnotism have not yet, it is 
believed, been brought judicially before any English Court of law. They 
have, however, formed the subject of exhaustive discussion among English, 
American, and Continental m^cal jurists, and several cases turning upon 
them have come before American and Continental Courts, tiie CzynM 
oaM, 1§94, N, Y, Med, Leg. Jo. vol, jdii, at p. 51, and vol xiv, at 



p. 160, where the facts are stated and considered; and the notorious 
Eyraud case in Paris. The chief medico - legal questions to which 
hypnotism gives rise, are — (1) the capacity of hypnotic subjects to mf^e 
wills, to contract, to marry, and to give evidence ; (2) the degree 6f 
credibility ivhich the testimony of such subjects possesses ; and (3) how 
far therAis danger of them receiving and acting upon criminal suggestions. 
On this last point there is an important controversy lietween two schools 
of Continental thought, that of Lidgois, according to whom such danger exists, 
and that of Beneilikt, wlio practically denies its existence altogether. 
Probably the real solution of the difficulty lies in a rid m4idia. There 
is, no doubt, force in the staple criticism urged by the school of Benedikt 
against the conclusion of Liegois, that it is one thing to induce a subject to 
commit imaginary, and another thing to induce him to commit real, crimes. 
But, on the other hand, this criticism postidates subjects who are normally 
under the government of moral principle, and it is difficult to deny liio 
possibility of criminal suggestions being successfully made to jiersons wbu are 
not controlled by the moral sanction at all. When, however, the question 
of hypnotism and crime is definiti'^ely raised in this country, the law as to 
the criminal responsibility of the insane (as to which see the article Lunacv) 
will be found adequate, with the necesstiry modifications and adjustments, to 
its solution. There do not seem to Vhj any further difficulties connected 
with hypnotism which cjiniiot, so far as legal considerations are concerned, 
be solved, when the time comes, by the ordinary law of Unoue Influence* 
[Authorities. — See the article “Hypnotism ” in Hack Tuke's Dictimmry 
of Psychological Medicine, and authorities there cited ; Moll on Ilyiinoimn^ 
and Kingsbury on Hypnotic Suggestion.'] 


Hypothecation.— See Mohtgage; Sirir. 


Hypoth^que (Fr.) — A word met with in cases dealing with 
foreign law, the equivalent of, but not identical with, mortgage (y.v.). 
It is simply a preferential charge, unsecured by possession real or fictitious, 
and thus involving no conveyance to the mortgagee, equity of redemption, 
or foreclosure ; realisation is effected by public sale. Priority results from 
the date of registration (inscription). Under French law moveable 
property cannot form the subject-matter of a mortgage, and bills of sale 
are unknown (see Civil Code, arts. 2114 ct scq.). 


IC0.— Scc'Act of God; Affreightment; Frost. 


Identification — Proof in a legal proceeding that a person, docu^ 
ment, or other tiling is that which it is alleged to be. 


Identity. — The identity of a person, document, or thing if in issue 
must be provea by some person who was acquainted at first hand with the 
person or thing, or is able as attesting witness or otherwise (28 &» 29 Viet, 
c. 18, 8. 7) to authenticate the document as g^uine and as emanating fscnn 
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the person whose it purports to be. This rule is subject to exception 
in pedigree cases, with respect to the identity of persons who are dead 
and were not personally known to any available living witness (Steph. 
Evidence, art. 36). 

Persons. — It is the practice of the police where they liave in pustody 
a person suspected of crime or possession of goods supposed to l^ve been 
criminally or unlawfully obtained to place tlie prisoner among pefhons of a 
similar appearance, and the goods with other like goods, and ask the 
prosecutor or other person to pick out the i^erson or goods. 

All prisoners convicted or unconvicted may be photographed or 
their anthropometric measurements taken with a view to venfying their 
identity in future criminal proceedings (34 & 35 Viet. c. 112, s. 6 ; 39 & 
40 Viet. c. 23, 8. 2 ; 54 & 55 Viet. c. 69, s. 8). The Home Office has made 
regulations on the subject (March 15, 1877 (St. E. & 0., Eev., vol. v. p. 657), 
and June 20, 1896 (St. fi. & O. 1896, No. 762)). They have to be laid 
before Parliament. Neither the Acts nor the Eegulations make the 
photograph or measure evidence, but it is frequently used to establish 
identity in subsequent prosecutions, and the procedure appears to have been 
contemplated and to be lawful and regular {Beamish Beamish, 1876, Ir. 
Rep. 10 Eq. 413 ; It. v. Tolson, 1864, 4 E. & F. 73). 

Identification by reference to photographs is permitted in divorce 
cases where the person to be identified cannot be brought l)efore the Court 
to be confronted wuth the witness. But this mode of proof is narrowly 
watched, as in the case of testes lupaTiares it would be very dangerous {Frith 
V. Frith, [1896] Prob. 74). 

Where the identity of parties to an action is called in question, the 
solicitor may be called to identify his client as party to any affidavit or 
pleading filed therein (Taylor, 8th ed., s. 935). 

Collateral facts not otherwise relevant are admissible to show the 
identity of a person accused of crime or to rebut an aliU (Taylor, 8th ed., 
88.336,337). 

Presumptions in favour of identity are made from identity of name or 
from replies in correspondence (Taylor, 8th ed., ss. 1856-1860). 

Goods . — In the cfise of goods, if a question of identity arises it is usual to 
produce the articles in Court and let the jury judge by their own senses ; 
but witnesses may be called who have seen the goods and can give their 
opinion as to whether they are the goods in question (Taylor on Evidence, 
8th ed., ss. 555 a, 1867-1 878). 

Where in an indictment an allegation is made descriptive of the identity 
nf some thing it must as a general rule be proved as made subject to the 
power to amend (14 & 15 Viet. c. 100, s. 1), where the discrepancy between 
allegation and proof is not essential (Archb. Cr. PI, 2lst ed., 247). 

Documents .- — Where identification of a document depends ^on questions 
as to handwriting, the evidence admissible is that of a inaif who knows the 
handwriting of the person alleged to have written or signed it or who is 
an expert in or experienced in handwriting, and comparison of authentic 
writings of the supposed writer is permitted (see 28 & 29 Viet. c. 18, s. 8 : 
it. V. SUverlock, [1894] 2 Q. B. 766 ; Taylor, 8th ed., ss. 1416, 1867-1873). 

In the case of documents, such as wills, deeds, etc., it is essential to 
prove the identity of the signatory with the testator or person as whose 
will or document it is tendered. ^ 

In the case^ of judgments and depositions or signed statements, the 
parties to the judgments and the deponents, etc., must be identified to 
repder them admissible against the person against whom they are tendered 
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(Taylor, ss. 467-469, 892, 1684-1710). See Evidksce; and Medical 
Jdbisfbudence. 


IdiQt • — Dcfinitum of Term . — The term “idiot” (Gr. /d/og, a private 
person, one who does not hold any public office, and /diciorf}; ; Latin idiota^ 
an ignorark and illiterate person) is defined by Coke {Beverley's case, 
1 Jac. I. 4 Co. Eep. 124) as one “who from his nativity, by a perpetual 
infirmity, is luyn compos meniis," and />y Hale (1 P. C. 29) as “ fatuity a 
Tiatmtate vel dementia naturalis." The differentiating mark between idiocy 
and lunacy is that the former is a natural (a nativitate) while tlie latter 
is an acquired or supervening (accidentalis, adverUiiia) incapacity. It 
should be noted, however, that tlie word “ lunatic ” in sec. 341 of the Lunacy 
Act, 1890, includes “ idiot ” where not inconsistent with the context. For 
further information as to the distinctive terminology of the law of lunacy, 
see the article Lunacy. 

Criteria of Idiocy. — Several of the old writers attempted to determine 
the presence or absence of idiocy for legal purposes by arbitrary tests, such 
as a capacity to count twenty pence (Fitzherbert, N. IL 233, and cp. Staund, 
Pr. Beg. 34), or to measure a yard of clotli (Swinburne, Testaments, 69). 
But as Hale points out, tliese criteria are merely valuable as “ evidences ” 
(1 P. C. 29), and the question of idiocy or non-idiocy is one of fact. It 
would probably be determined now by a standard similar to that which 
is adopted with reference to lunacy, namely, aipacity or incapacity in 
regard to the particular matter or class of matters winch brings the mental 
condition of the alleged idiot subjudicc. 

There is no direct authority for this proposition. But it is supjwrtcd 
by what has taken place in regard to deaf, and blind and deaf, mutes, who 
are in law presumed to be idiots {Co. Lit. 42 (h)), l>ut as to either of which 
classes the presumption may now be rebutted. See article Dkaf and Dumb 
Persons, vol. iv. at p. 114. 

Most of the questions of civil and criminal law which arise in connection 
with idiocy cannot properly be separated in treatment from those which 
arise in connection with Lunacy, and are accordingly dealt with under 
that head. There are, however, certain special statutory provisions with 
reference to idiots which must be noticed here. ^ 

Criminal Idiots. — The Criminal Lunatics Act, 1838, 1 & 2 Viet. c. 14, 
provides for the apprehension of dangerous idiots, likely to commit indictable 
offences. See as to these provisions, the article Asylums, vol. i. at p. 393. 

Hospitals, etc., for Idiots. — Tlie Idiots Act, 1886, 49 & 50 Viet. c. 25 — a 
statute whose provisions were originally included in the Lunacy Act, 1885, 
but w’erc afterwards embodied in a separate measure in accordance with 
a generally expressed desire — provides for the admission into hospitals, 
institutions, and 4icensed houses of idiots and imbeciles, and for their care, 
education, and training therein. For the purposes of the Act “idiots” 
or “ imbeciles ” do not include lunatics (s. 17). The Act does not extend 
to Scotland or Ireland (s. 2). An idiot or imbecile from birth, or from an 
early age, may, if under age, be placed by his parents or guardians, or by 
any person undertaking and performing towards him the duty of a parent 
or guardian, and, until of full age, detained in any hospital, institution, or 
licensee^ house registered under the Act for the care of idiots or imbeciles, 
upon the certificate (see Sched. Form 1) of a medical practitioner (for 
definition of, see sec. 341 of the Lunacy Act, 1890) that the person to whom 
the certificate relates is capable of receiving benefit from such hospital, 
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etc., accompanied by a statement of particulars by the guardian, etc. 
(8.4). 

Provision is also made for the retention and admission of idiots and 
imbeciles after fidl age with the consent in writing of the Commissioners 
in Lunacy (s. 5), as to whom, see article Asylums, vol. i. at p. 3J5<1. The 
Commissioners may at any time make an order for the discharge of any 
inmate of these institutions (s. 6). Notices of reception are to^be sent to 
the Commissioners in Lunacy within fourteen days. Semhle, the time would 
be reckoned exclusively of the day of reception and inclusively of the last 
day. See Rules in Lunacy, 1892, r. 7. Notices of death or discharge are 
to be sent to the Commissioners forthwith (see Forthwith) (s. 10). There 
are also provisions for inspection by the Commissioners once at least in 
every twelve months (s. 12), for the keeping of a medical journal (as to 
which, see the Commissioners Rules, 1895, r. 1 (1) (d)) in every hospital 
?^(s. 13), for the residence of a medical practitioner in such hospitals, etc. 
(s. 14), saving the rights of guardians to send pauper idiots or imbeciles to 
such hospitals and receive parliamentary grants in respect of such patients 
(s. 16), and enabling the committee of management to grant superannuation 
allowances (s. 11). Registration may be obtained on application by the 
managing committee or principal officer of the hospital, etc., to the Com- 
missioners in Lunacy, and no idiot or imbecile can be received till after a 
certificate of registration has been granted (s. 7). Applications should be 
addressed to the Secretary, Commissioners in Lunacy, 19 Whitehall Place, 
London, S.W., and should be marked on the left hand upper corner 
Idiots Act, 1886 ” (41st Report Commissioners in Lunacy, Appx. P. p. 371). 
Certain provisions of the Lunacy Acts, 1890--91, do not apply to this Act, 
namely, those relating to (a) the registration and regulation of hospitals, 
asylums, and licensed houses; (6) the orders, certificates, or reports necessary 
for the reception, etc., of lunatics ; (c) care, treatment, and visitation of 
lunatics ; (d) the books to be kept and reports to be made concerning lunatics 
(s. 11). As to these, see article Asylums, 

[Authorities, — Archbold’s Lunacy, 5th ed., 1894; Wood Renton on 
Lunacy, 1896 ; and as to criteria of idiocy. Pope on Lunacy, 2nd ed.] 


Idle and Disorderly Person.— See Vagrant. 


If. — The word “if” in a stipulation generally creates a condition 
precedent. See Bromfield v. Crowder, 1 Bos. & Pul. N. S. 313 and 926, and 
other cases cited in Stroud, Jud. Diet ; see also When. The words “ if they 
shall think fit ” do not dispense with the necessity for the exercise of a 
judicial discretion. See B, v. BoteUr, 1864, 33 L. J. M. C. IQl. For othei* 
juxtapositions of “ if,” see such headings as Necessary, Possible, Required. 


IgCnoramus. — See Jury, Grand Jury] Indictment. 


Ignorance of Fact and Law. — See Maxims, Legal 
y«^m) ; Mistake. •. 


IlTegal Employment. — Se^ Illegal Practices. " 
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filial Hiring . — See Illegal Pkacticbs. 

lilegaiity — As to effect of. ou contract, see Contract, Unlawful 
Agreemt^ts, vol. iii. p. ;>47. See also Conditions, vol. iii. p. 255. 

Illegal Payments. — See Illegal Practices. 


Illegal Practices. 
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II. ILLEGAL PRACTICES AT MUNICIPAL AND OTHER ELECTIONS. 
Municipal Elections . . . 311 | County Council Elections . . 312 

School Board Elections, etc. . 312 1 Parish Council Elections, etc. . 313 


I. ILLEGAL PEACTICES AT PAELIAMENTAKY ELECTIONS, 

Meaning and Nature of Illegal Practices. — Illegal practices are 
certain offences in relation to elections which are forbidden by the ^ Corrupt 
and Illegal Practices Prevention Acts, 1883 and 1895 (46 & 47 Viet. c. 51 
and 58 & 59 Viet. c. 40). In the case of an illegal practi^ the offence 
consists in the doing of the prohibited act ; the motive or intention with 
which the act was done is immaterial. An ill^al practice is thus distinguish- 
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able from a corrupt practice, to the commission of which a corrupt intent is 
an essential (see Corrupt Practices). An illegal practice is an act pro- 
hibited by the Legislature, whether it be done honestly or dishonestly, the 
question involved being not one of intention, but whether, in point of 
fact, the enactments have been contravened (see Barrow-in-Fum^y 1886, 
4 0'M. &H. 77; Walsall, 1892, ibid. 129). 

Certain acts and payments in relation to parliamentary elections were 
for the first time forbidden and made illegal practices by the Corrupt and 
Illegal Practices Prevention Act, 1883. The making or publishing of any 
false statement of fact as to the personal character or conduct of a candidate 
for the purpose of affecting the return was subsequently made an illegal 
practice by the Corrupt and Illegal Practices Prevention Act, 1895, entailing 
the same consequences as regards loss of seat, penalties, and incapacities as 
the illegal practices under the Act of 1883. 

An illegal practice avoids an election, and involves certain penalties and 
incapacities, but where committed inadvertently or accidentally provision is 
made for obtaining relief (see jwst under the head Eeltef from the Conse- 
quences OF Illegal Practices, etc. ; see also the article Eeltef). It should, 
moreover, be observed that some illegal practices avoid an election when 
committed by the candidate or any of his agents (see Agency (Election)), 
others avoid an election only when committed by the candidate or his 
Election Agent, including the sidi-agent in each polling district (see Election 
Agent). 

In addition to illegal practices the Corrupt and Illegal Practices Pre- 
vention Act, 1883, created the offences of Illegal Payment, Illegal Employ- 
ment, and Illegal Hiring, which do not avoid the election unless committed 
by the candidate himself, or by his Election Agent or sub-agents (see C. 
& I. P. P. Act, 1883, ss. 21 (2) and 25 (2)), but subject the offender to 
penalties. 

The offences of Illegal Payment, Illegal Employment, and Illegal Hiring 
are not strictly illegal practices, but sucli offences become illegal practices 
and avoid the election when committed by the candidate himself or by his 
Election Agent, it being provided that a candidate or the Election Agent of 
a candidate who is personally guilty of an offence of illegal payment, employ- 
ment, or hiring, is guilty of an illegal practice (see C. & I. P. P. Act, 1883, 
8. 21 (2)). It is, therefore, convenient to include an account of these offences 
in this article. 

As to the commencement of a candidate's liability for illegal practices, 
see Agency (Election) ; Candidate ; Election Expenses. 

Illegal Practices, and Illegal Payment, Employment, and Hiring arc 
of][ences punishable on summary conviction, and are not indictable offences. 

The various acts and omissions constituting these offences will now be 
considered in detail. ^ 

Payments for Conmyanee of Voters to Poll. — Themaking*of* any payment, 
or contract for payment, for the purpose of promoting or procuring the election 
of a candidate at an election, on account of the conveyance of electors to or 
from the poll, whether for the hiring of horses or carriages or for railway fares 
or otherwise, is prohibited (C. & L P. P. Act, 1883, s. 7 (1) (a)); 
subject to such exception as may be allowed in pursuance of the Act, 
if any such payment or contract for payment is knowingly made in contra- 
vention of the section, either before, during, or after an election, the. person 
making the same is guilty of an illegal practice, and any person receiving 
such paympt or being party to'such contract knowing the same to be in 
contravention of the Act, is also guilty of an illegal practice (iW<i» s. 7 (2))* 
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As to the construction of the words “ knowingly made in contraveutiou 
of this section,” see Pontefro/ct, 1893, Day's El. Cas. 62. 

In a recent case certain jmyiuents made on liehalf of the resjMjndcnt in 
respect of stabling and baiting horses sent from a distaiu'e, for the pnrjiose 
of conveyipg voters to the poll, were held to he imyments made on account 
of the conveyance of elec'tors to or from the jk)!! within the meaning of the 
section {LicMfield, 1895, 5 0*M. & H. 30). 

The payment of any sum, however small, for the conveyance of a voter 
to the poll or from the poll will avoid an election, but the C)o\irt has power 
to grant relief when it comes to the conclusion that a particular oflence was 
of a trivial, unimportant, and limited character (see Sinitlmmptm, 1895, 5 
()*M. & H. 20 ; see also post under the head Eeijkf khoai tiik Consequences 
OF Illegal Practices, etc.; and the article Belief). 

But payment on account of the conveyance of voters by sea is lawful in 
certain cases, it being expressly provided that, where the nature of a 
country is such that any electors residing therein are unable at an electio^t 
for the county to reach their polling j>lace without cTossing the sea or a 
branch or arm of the sea, the Act is not to prevent the provision of means 
for conveying such electors by sea to their polling places (C. & I. P. P. Act, 
1883, s. 48). The amount of payment for siudi means of conveyance may 
be in addition to the maximum amount of expenses allowed by the Act 
{Hid.; see also Election Expenses). 

A charge in a petition of an illegal pratjtice under sec. 7 of the Corrupt 
and Illegal Practices Prevention Act, 1883, must allege that the offence was 
committed by the candidate, or his Election Agent or sub-agent. Where an 
offence of illegal hiring under sec. 14 of the Act is charged in the petition the 
Court will not amend the petition at the trial so as to form a charge under 
sec. 7 (see Manchedfr, 1892, 4 O'M. ^ H. 121). 

Any corrupt promise to pay, or payment of, the exi)en8e8 of the convey- 
ance of voters to the poll in consideration of their voting for a particular 
candidate would amount to bribery (see Coiper v. SladCy 1858, 6 H. L. 746). 

Payments f(yr Exhihilion of Addrrssfs, Bills, m' Noticrs. — I’lie making of any 
payment, or contract for payment, for the purpose of promoting or j)rocuring 
the election of a candidate at any election, to an elector on account of thf? 
use of any house, land, building, or premises, for the exhibition of any 
address, bill, or notice, or on account of the exhibition of any address, bill, or 
notice, is prohibited (C. & I. P. P. Act, 1883, s. 7 (1) (^^)). Subject to such 
exception as may be allowed in pursuance of the Act, if any payment or con- 
tract for jmyinent is knowingly made in contravention of the section, either 
before, during, or after an election, the jierson making the same, and any 
person receiving such payment, or being a party to any such contract 
knowing the same to be in contravention of the Act, are guilty of illegal 
practices {ibid. g. 7 (2)). There is, however, this exception ,\that where it is 
the ordinary business of an elector as an advertising agent to exhibit f(>r 
payment bills and advertisements, a payment to^ or contract with, him is 
not to be deemed to be an illegal practice (ibid. s. 7 (3)). ^ 

For decisions as to what is an address, bill, or notice, see Stepney, 1886, 
4 O'M. & H. 52; see also Barrow-in-Ftmms, 1886, ibid. 76; Pordefract, 

1893, Day's El. Cas. 126. , . 

As to the allowance of exceptions in pursuance of the Act, see port 
under tl^e head Relim’ from the Consequences of Illegal Practices, 

ETC.; see also the article Belief. mi. i • / 

Payments for Excessive Number of Committee The making of any 

payment, or contract for payment, for the purpose of promoting or proeunng^ 
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the election of a candidate, on account of any committee room in exce^ of 
the number allowed by the Act is prohibited (C. & I. P. P. Act, 1883, 
8. 7 (1) (c)). Subject to such exception as may be allowed in pursuance of 
the Act, if any such payment or contract for payment is knowingly made in 
contravention of the section, either before, during, or after an efection, the 
person making the same is guilty of an illegal practice, and any person 
receiving such payment, or being party to any such contract, •knowing the 
same to be in contravention of the Act, is also guilty of an illegal i^ractice 
{ibid. s. 7 {2)). The number of committee rooms allowed is in a county one 
central committee room, and in addition a number of committee rooms not 
exceeding one for each polling district in the coimty, and, where the 
number of electors in a polling district exceeds five hundred, one additional 
committee room for every complete five hundred electors over and above the 
first five hundred. In a borough one committee room, and, if the number 
of electors in the borough exceeds five hundred, then a number not exceeding 
one for every complete five hundred electors, and if there is a number of 
electors over and above any complete five hundred or complete five hundreds, 
then one committee room for such number although not amounting to a 
complete five hundred {ibid, Sched. I, Part II.). 

The Act only limits the number of committee rooms for which payment 
may be made ; there is no restriction as to the use of rooms as committee 
rooms where no expense is incurred. 

Whether a room is used as a committee room is in each case a question 
of fact to be determined by the circumstances. The Act of 1883 provides 
that the expression “ committee room ” is not to include any house or room 
occupied by a candidate at an election as a dwelling by reason only of the 
candidate there transacting business with his agents in relation to the 
election ; nor is any room or building to be deemed to be a committee room 
for the purposes of the Act by reason only of the candidate or any of his 
agents addressing electors, committee-men, or others therein (see s. 64). 
Beyond this there is no definition of a committee room. 

In a recent case where a candidate had taken a house in the constituency, 
and had built at the farther end of the yard a room which he had furnished 
as a club-room, and which he had allowed the Eadical Association to use as 
a club for its meetings, and diuring the election it was used as a committee 
room, the candidate paid all the expenses in connection with the room and 
did not include any of them in his return of election expenses, it was held that 
he had committed an offence in not returning such expenses {Tower HamleUi 
1896, 5 O’M. & H. 114). As to the allowance of exceptions, post under 
the head Eblief from the Consequences of Illegal Practices, etc. 
t The use of any room as a committee room on premises where intoxicating 

liquor or refreshment is sold, or in any public elementary school in receipt 
of an annual parliamentary grant, is iUegal, and amounts to<an illegal hiring 
(see s. 20 ; see also post under the head Illegal Hiring)* 

Hapenses in excess of Moiximum allowed, — No sum may be paid and no 
expense may be incurred by a candidate at an election or his Election Agent, 
whether before, during, or after an election, on account of or in respect of 
the conduct or management of the election in excess of the maximum 
allowed by the Corrupt and Illegal Practices Prevention Act, 1883 (see 
ibid. s. 8 (1)). Any candidate or Election Agent knowingly acting in contra- 
vention of this section is guilty of an illegal practice {iUd, s. 8 (2)). •This pro- 
vision is, however, subject to such exception as may be allowed in pursuance 
Qf the Act (see ibid. s. 8 (1) ; see also^^oa^ under the head EblibF FROM TH® 
^CoNsftQUENCBS OF ILLEGAL PRACTICES, ETC.; and see the artiete EJLIBSF)- 
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As to the maximiun amount of expnses allowed, and as to the com- 
iiiencement of a candidate s liability with regard to eleetion expenses, see 
Election Expenses; see also Candidate; Election Agent/ As to 
expenditure in excess of the legal maximum, see the iudmients in 
Sh(yreditch^l%%%, 5 O’M. & H. 69. ^ ^ 

It should be observed that the provisions of the Corrupt and Illegal 
Practices Prevention Act, 1883, prohibiting the payment of any sums, and 
the incurring of any expense in excess of the niaximum, do not affect the 
right of any creditor who when the expense was incurred was ignorant of 
its being in contravention of the Act (see ibid. s. 19). 

Votiiuf hy Prohibited Persom. — Any jierson who votes, or induces or 
procures any person to vote, at any election, knowing that he or such person 
is prohibited, whether by the Act of 1883 or by any other Act, from voting 
at such election, is guilty of an illegal pmctice (C. & I. P. P. Act, 1883, s. 9 (1)). 

But a candidate is not liable, nor will his election be avoided, for any 
such illegal practice committed by his agent otlier than his Election Age’ • 
or sub-agent (ibid. ss. 9 (3) and 25 (2); see also Election Agent). 

In one case, where the Election Agent was charged with procuring 
persons who were disqualified to vote, it was said that it is incumbent on 
the agent who employs persons who are disqualified by being employed for 
payment at the election to warn them not to vote, but it was held that, 
although he did not take enough trouble to prevent them from voting, he 
did not actually procure them to vote, so that his conduct did not amount 
to an illegal practice (see Stepney, 1892, 4 O’M. & H. 178). 

As to what persons are prohibited by statute from voting at elections, 
see the article Fhan(;hise, Electokal. 

An elector who lias within six months before or during any eleetion 
been retained, hired, or employed for any of the purposes of the election for 
reward, by or on behalf of any candidate, as agent, clerk, or messenger, etc., 
is not entitled to vote at such election, and if he does vote is guilty of a 
misdemeanour (see Bepresentation of the Peoi^le Act, 1867, 30 & 31 Viet, 
c. 102,8. 11). 

Publishing False SUdement of Withdrawal of Candidate. — Any person 
who, before or during an eleetion, knowingly iiublishes a false statement 
of the withdrawal of a candidate at such election for the purpose of promot- 
ing or procuring the election of another candidate, is guilty of an illegal 
practice (C. & I. P. P. Act, 1883, s. 9 (2)). But a candidate is not liable, 
nor will his election be avoided, for such an illegal practice committed by 
his agent other than his Election Agent or sub-agent (ibul. ss. 9 (3) and 
25 (2) ; see also Election Agent). 

Piiblishing Billy etc.y 'without Name and Address of Printer. — Every bill,* 
placard or poster having reference to an election must bear upon the face 
of it the name qpd address of the printer and publisher (C. & I. P. P. Act, 
1883, B. 18). Any*person printing, publishing, or posting, or causing to be 
printed, published, or posted, any such bill, placard, or poster, which fails 
to bear upon the face of it the name and address of the printer and pub- 
lisher, is, if he is the candidate or the Election Agent, guilty of an ill^al 
practice, and any other person so doing is liable on summary conviction 
to a fine not exceeding £100 (ibid.). 

The words " bill, placard, or poster ” are not to be construed in^ a 
narrow ^nse (see Barrow-iurFurnesSy 1886, 4 O’M. & H. 78). No judicial 
definition of the meaning of the words has yet been attempted. See 
further as to the construction of the words, Barrow'dn-Furnessy 1886| 
40’M,&H.76. ‘ j 
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In a municipal case, where a respondent received from his own 
servant at his residence a printed address and letter having reference to 
the election, and purportifig to be signed by the appellant, a candidate, 
but without the printer's name and address thereon, it being proved that 
the document was printed for publication by instructions convej^d to the 
printer in a letter from the appellant's brother, who resided with him, and 
that the printer had debited the appellant with the cost ofl^rinting, but 
had not been paid, it was held that there was no evidence that the appel- 
. lant printed or caused to be printed the document in question {Bcttesworth 
V. Allingham, 1885, 16 Q. B. D. 44). 

Payment of Election Expeime otherwise than through Election Agent — 
No payment, advance, or deposit may be made by a candidate at an elec- 
tion, or by any other person on his behalf, at any time, whether before, 
during, or after the ele(*.tion, in respect of any expenses incurred on account 
of or in respect of the conduct or management of the election, otherwise than 
by or through the Election Agent of the candidate, and all money provided 
by any person other than the candidate for any election expenses, whether 
as gift, loan, advance, or deposit, must be paid to the candidate or his 
Election Agent, and not otherwise. But this does not apply to a tender 
of security to, or any payment by, the Returning Officer, or to any sum 
disbursed by any person out of his own money for any small expense 
legally incurred by himself, if such sum is not repai{l to him (C. & I. P. P. 
Act. 1883, s. 28 (1)). 

A person who makes any payment, advance, or deposit, in contraven- 
tion of this section, or pays in contravention of the section any money so 
provided is guilty of an illegal practice {iUd. s. 28 (2)). The rule that 
all election expenses must be i)aid by or through the Election Agent is 
subject to some few exceptions. See Election Expenses; see also post 
under the head Relief from the Consequences of Illegal Practices, etc. 
Relief has been granted in many cases where election expenses have been 
j)aid otherwise than through the Election Agent (see, for instance, Norwich, 
1886, 4 O'M. & H. 89 ; Stepney, 1892, ibid. 182 ; and see the article Relief). 

Payments by Election Agent improperly made . — Every payment by an 
Election Agent in resjiect of election expenses must, except when less than 
forty shillings, be vouched for by a bill stating the particulars, and by a 
receipt (C. & I. P. P. Act, 1883, s. 29 (1)). Every claim against a candi- 
date at an election or his Election Agent, in resj)ect of any election 
expenses which is not sent in to the Election Agent within the time 
limited, is barred, and must not be jmid, and, subject to exceptions allowed 
in pursuance of the Act (as to which, see post under the head Relief from 
•THE Consequences of Illegal Practices, etc.), an Election Agent who pays 
a claim in contravention of this enactment is guilty of an illegal practice 
{ibid. s. 29 (2); as to the time for sending in claims, see Election 
Expenses). • 

Payments by Election Agent after prescribed time. — All election expenses 
must be paid within the time limited by the Act, and not otherwise. Sub- 
ject to exceptions allowed in pursuance of the Act (as to which, see post 
under the head Relief from the Consequences of Illegal Practicbs, etc.), 
an Election Agent making any payment after such time is guilty of RR 
illegd practice (C. & 1. P. P. Act, 1883, s. 29 (4) ; as to the time limited 
within which payments for election expenses may be made, see Election 
Expenses). But where an Election Court reports that it has been proved 
that payment made by an Election Agent in contravention of this 
^section was made without the sanction or connivance of the candidate, the 
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oloctiou of the cftiididetc is not void, nor is he subject to any iucAijiacity 
under the Act by reason only of such payment having Imen made in 
contravention of the section (C. & 1. 1\ P. Act, 188o, s. 29 (6)). 

Omitting to make Return of Election Expenm,— The Election Agent of 
every c^pdidate must, within thirty-five days after the day on which the 
candidates are declared elected, transmit to the Eeturning Otticer a true 
return resjecting the election expenses, and such return must be accom- 
panied by a declaration made by the Election Agent in the form given in 
the Act. The candidate also must, at the same time or within seven 
days afterwards, transmit to the Eeturning Officer a similar declaration 
respecting the election expenses (see 0. & 1. P. 1*. Act, 1883, s. 33). If 
without some authorised excuse a candidate or an Election Agent fails to 
comply with the requirements of this section, he is guilty of an illegal 
practice (ibid. s. 33 (6) ; see also as to the form of return ainl deedaru- 
tion, and as to authorised excuse for not making the same, Kleci’IOv 
Expenses). 

As to payments for election expenses not includcil in tlie return, sec 
Lichfield, 1895, 5 0*M. & H. 35; Lamaster, 189G, ilnd. 44; Shoreditch, 
1896, ihid, 69; Tower Hamlets, 1896, ibid. 115. In a recent case, an 
election was declared void on the ground that payments which ought to 
have been included in the election accounts had not been included in the 
return (Lichfield, 1895, 5 0*M. & H. 35). 

False Statement of Fact as to Personal Character of Candidate. — Eecent 
legislation has provided that the making or ])ublishing, before or during 
any parliamentary election, of any false statement of fact in relation to tht^ 
personal character or conduct of any candidate, for the purjiose of affecting 
the return of any candidate at such election, shall be an illegal ])ractice 
within the meaning of tlie provisions of the Act of 1883. And any 
persons who, or the directors of any liody or association corporate which, 
makes or publishes any such statement, are subject to all the penalties for, 
and the consequences of, committing an illegal practice under th(i Act of 
1883 (see the Corrupt and Illegal Practices Prevention Act, 1895, 58 & 59 
Viet. c. 40, s. 1). 

The object of the Corrupt and Illegal Practices Prevention Act, 1895, 
was to prevent persons making false statements which might influence an 
election. The statute was for the first time submitted to judicial interpre- 
tation in the election petition for the borough of Sunderland (1896, 5 0*M. 
& H. 53). Any false statement of fact, whether charging dishonesty, or 
merely bringing a man into contempt, if it afl’ects or is calculated to affect 
the election, comes within the statute. Thus, as has been pointed out (see 
per Pollock, B., Sunderland, 5 O’M. &H. 62). “ some perfectly innocent acts 
may be done by people, and yet they may come, if they are stated to be done 
in this way, ^ithin the Act. Supposing, for instance, any gentleman in a 
county constituency was to say of his adversary that he had shot a fox, and 
he said it for the purpose of working upon the minds of the constituency 
during an election, that would certainly come within the meaning of the 
Act. Again, if any person in a constituency, where one of the members 
was a temperance man, were to say that he had seen him drinking a glass 
of sherry — a perfectly innocent act — ^that would also bring him within the 
Act.” Although in some sense it may be said that the words of the statute 
are not* so wide as in the common law of libel, in some sense they are 
wider, and there is no doubt that words, although not imputing bad conduct 
against the candidate, may still come within the meaning of the statute 
(see Tower Hamlets, 1896, 5 O’M. & H. 104). Moreover, with regard to > 
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false statement of fact made in order to influence the election, the question 
as to whether there was malice cannot arise (see Sunderland^ ibid. 62). 

. It will be observed that to constitute an illegal practice, the statement 
must be made or published before or. during the election, for the purpose 
of affecting the return of any candidate at the election, and it mijst be a 
false statement of fact in relation to the personal character or conduct of 
such candidate. There is no doubt that one of the difficulties ^f the con- 
struction of the Act will be the determination in some cases whether 
the statements are statements of fact. Upon this point, in the Sunder-^ 
land case (1896, 5 0*M. & H. 63), Pollock, B., said: “It is obvious to 
everybody that a mere argumentative statement of the conduct of a public 
man, although it may be in respect of his private life, is not always, and in 
many cases certainly would not be, a false statement of fact. In the 
present case, if one were not to look beyond the present words, I should 
consider very carefully before I held such words as a man paying ‘ wretched 
wages,’ a man having ‘ cleverly shelved,’ or being ‘ forced to do ’ a particular 
thing, or having sheltered himself under a ‘Radical shuffle,’ were facts 
which would bring the person who used them within the Act; but I 
certainly should not let the man who used those words go scot free unless 
I had carefully considered all the surrounding circumstances, such as who 
used them, to whom he used them, the meaning they were supposed to 
bear, and all the other circumstances of the case.” 

It is, however, expressly provided in the statute (s. 2), that no person is 
to be deemed to be guilty of an illegal practice if he can show that he had 
reasonable grounds for believing, and did believe, the statement made by 
him to be true. What is a reasonable ground for believing a statement is 
a question to be determined by the judges on the trial of an election 
petition from the character of the statement and the circumstances of the 
case (as to this, see Sunderland^ 1896, 5 O’M. & H. 64 and 65 ; see also Tower 
HamletSj 1896, Hid, 105). 

Moreover, a candidate will not be liable, nor subject to any incapacity, 
nor will his election be avoided, for any illegal practice under the Corrupt 
and Illegal Practices Prevention Act, 1895, committed by his agent other 
than his Election Agent, unless it can be shown that the candidate or his 
Election Agent has authorised or consented to the committing of the illegal 
practice by such other agent, or has paid for the circulation of the false 
statement constituting the illegal practice, or unless upon the hearing of 
an election petition the Election Court find and report that the election of 
such candidate was procured or materially assisted in consequence of the 
making or publisliing of such false statements (C. & I. P. P. Act, 1895, s. 4 ; 
see also Su^erland, l%9Q, 5 O’M. & H. 66 and 67). 

It should also be mentioned that any persons making or publishing any 
false statement of fact within the Act of 1895 may be restrained by interim 
or perpetual injunction by the High Court, from any repetition of such false 
statement, or any false statement of a similar character, in relation to such 
candidate, and for the purpose of granting an interim injimction prirm 
facie proof of the falsity of the statement is sufficient (see C. & T. P. P. Act, 
1895, s, 3). 

Illegal Payment. — Providing Money for Illegal or Excessive Payments 
Where a person knowingly provides money for any payment whicii is con- 
trary to the provisions of the Corrupt and Illegal Practices Act, 1883, or 
for any expenses incurred in excess of any maximum amount allowed by 
that .^t, or for replacing any money expended in any such payment or 
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expenteB, except where the same may have been previously allowed in 
pui'suance of the Act to be an exception, he is guilty of illegal payment 
(C. & L P. P. Act, 1883, 8. 13; as to what election expenses may be 
incurred, and as to the maximum expenditure, see Election Expenses). 

PT(miding Money for Corrupt WithdrauniL — Any person who corruptly 
induces or procures any other j^erson to withdraw from being a candidate 
at an election in consideration of any payment or promise of jmyment, is 
also guilty of illegal payment, as, also, is any })erson withdrawing in pur- 
suance of such inducement or procurement (C. & I. P. P. Act, 1883, s. 15). 

Payment for Bands, Flags, Banners, Marks of Distinct km, etc , — No payment 
or contract for payment may, for the purpose of promoting or procuring the 
election of a candidate at an election, be made on account of bands of 
music, torches, flags, banners, cockades, ribbons, or other marks of distinc- 
tion (C. & I. 1\ P. Act, 188.'», s. 16 (1)). Subject to such exception as may 
be allowed in pursuance of the Act (as to winch, see post under tlie 
Relief from the Consequences ok Illegal Practices, etc.), if any such i^ty- 
ment or contract for payment be made, either In^fore, during, or after an 
election, the person making such payment m guilty of illegal jmyment, 
and any person being a i)arty to any such contract or receiving sucli 
payment, is also guilty of illegal payment if he know that the same was 
made contrary to law {ihkl. s. 16 (2)). 

No candidate before, during, or after any election, may in regard to 
such election by himself or by his agent directly or indirectly give, or 
provide, to or for any jjcrson having a vote at such election, or to or for any 
inhabitant of the county, city, borough, or place for which the eh?ction is 
held, any cockade, ribbon, or other mark of distinction, and every person so 
giving or providing is for every such otlence to forfeit the sum of £2 to any 
jjerson suing for the same, together with full costs of the suit (Corrupt 
Practices Prevention Act, 1854, 17 & 18 Viet. c. 102, s. 7). The giving or 
providing cockades, ribbons, or marks of distinction is thus prohibited, but 
there is no such prohibition of the giving or providing of bands of music, 
torches, flags, or banners, though, as above stated, any payment or contract 
of payment on account of them would be an illegal i)ayment. 

Payment on account of a band is illegal as soon as the election baa 
begun, but payment for bands playing before the election is not illegal 
(Hexham, 1892, Day's EL Cas. 95). 

In one case certain cards were ordereil, supplied, paid for, and worn at 
the election as hat cards. It was held that thej were marks of distinction, 
and the election vras avoided on the ground of illegal payment ( IValsall, 
1892. 4 O’M. & H. 126), But cards which are not made or intended to be 
iLsed as badges or marks of distinction, altliougli they are capable of bein§ 
used as such, and are in fact worn as hat ciirds, are not within the section 
(see East Clarc^ 1892, ihi(L 162; see also Pontefract, 1893, ihkl 200). 

Banners to b5 within the section must have l)een used as marks of 
distinction ; broad strips of canvas with the name of the candidate u[iou 
them, which were stretched across different streets throughout the con- 
stituency, have been held to be banners within the meaning of the section 
(Stepney, 1892, ibid. 179); so also have pieces of linen, upon which were 
printed portraits of the candidate, which had been furnished with a lath at 
top and bottom, and which were carried about on sticks, and 8us])ended by 
strings across the streets (see Tower Hamlets, 1896, 5 O’M. & II. 107). 
The words “ marks of distinction ” are not limited to the last two words 
preceding them, cockades” and ** ribbons,” but flags and banners m^ also 
be marics of distinction (per Pollock, B., ibid. 109). A payment made to 
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vpter for repairs done by him to the roof of a house which had been 
damaged by ropes attached to flags or banners suspended across the street 
is not an illegal payment {Stepney, 1886, 4 O’M. & H. 39). 

Illegal Employment. — No person may for the purpose of promoting or 
procuring the election of a candidate at any election be engaged or employed 
for payment, or promise of payment, for any purpose or in a&y capacity ^ 
whatever, except for any purposes or capacities mentioned in Sched. I. 
Parts 1. and II. of the Act of 1883, or except so far as payment is therein 
authorised (C. & I. P. P. Act, 1883, s. 17 (1)). Subject to such exception as 
may be allowed in pursuance of the Act (see post under the head Relief from 
THE Consequences of Illegal Practices, etc.), if any person is engaged or 
employed in contravention of this section, either before, during, or after an 
election, the person engaging or employing him is guilty of illegal employ- 
ment, and the person so engaged or employed is also guilty of illegal em- 
ployment if he knew that he was engaged or employed contrary to law 
{ibid. s. 17 (2)). 

The Act allows the employment for payment of one Election Agent (see 
Election Agent) ; in counties one deputy Election Agent, known as a sub- 
agent, to act within each polling station ; one polling agent in each polling 
station; and clerks and messengers limited in number according to the 
number of electors in the borough, county, or polling district (see Sched. I. 
Part I. ; see also Election Expenses ; Elections). Certain expenses also are 
allowed to be incurred, some of which involve the employment of other persons 
^(as to what these are, see Sched. I. Part II. ; see also Election Expenses). 

The Act thus strictly limits the number of persons whom it is lawful to 
employ for payment at an election, and the employment of any person for 
payment beyond this limit is an illegal employment. So, therefore, where 
persons were hired for payment to keep order at election meetings, it was 
held to be an illegal employment (see Ipswich, 1886, 4 O’M. & H. 72), and 
the employment of canvassers for payment is an illegal employment (see 
Canvassing). 

The general purpose of sec. 17 is to keep down expenditure by proliibit- 
ing the employment of a larger number of persons than is mentioned in the 
schedule. The section would also probably prohibit the employment for 
money of an agent to perform additional duties to those which are indicated 
by his name or by his description ; but in order to invalidate an election 
because an agent has performed duties additional to those for which he is 
expressly engaged, the case must be very clearly proved, and it is evident 
that it would always be extremely difficult to establish a case of that 
Jescription of colourable employment of a man in one capacity in order 
that he might perform duties in another capacity (see Elgin and Nairn, 
1895, 5 O’M. & H. 14). As to a polling agent acting as -^ub-agent, see 
Elgin and Naim, 1895, ibid. 13 ; and as to persons employed||or payment 
as clerks acting as canvassers, see Lichfield, 1895, ibid. 28. 

Illegal Hiring. — Employment of Hackney Carriages, etc., for Conveyance 
of Voters . — A person may not let, lend, or employ for the purpose of the con- 
veyance of electors to or from the poll any public stage or hackney carriage, 
or any horse or other animal kept or used for drawing the same, or any 
carriage, horse or other animal which he keeps or uses for the purpose of 
letting out for hire. If he lets, lends* or employs such carriage, Imrse or 
other qnimal, knowing that it is intended to be used for the purpose of the 
^nveyance of electors to or from the poU, he is guilty of an ill^l hiring 
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{0. & I. P, P. Act, 1883, 8. 14 (1)). And a person may not hire, borrow, or 
use for the purpose of the conveyance of electors to or from the poll any 
c^riage, horse or other animal which he knows the owner thereof is pro- 
hibited to let, lend, or employ for that purpose ; if he does so he is guilty 
of an iUegal hiring {ihid. s. 14 (2)). But this does not prevent a carriage, 
horse, or other animal, being let to, or hired, employed, or used by an 
elector, ois several electors at tlieir joint cost, for the puqwse of being con- 
veyed to or from the poll {ihid, s. 14 (3)). And no one is liable to pay any 
duty or to take out a licence for any carriage by reason only of its being 
used without payment, or promise of payment, for the conveyance of 
electors to or from the poll at an election {ibid, s. 14 (4)). 

Where a voter had driven to the poll in a cab, paying nothing to the 
driver, in tlie absence of proof tliat the voter knew that tlie use of tlie cab 
was prohibited by law' the Court held that no breach of the section had 
been committed {Buckrose, 188G, 4 O'M. & 11. 117). 

A payment on account of the conveyance of voters to or from "Me ik)11 
amounts to an illegal practice (see a7itc : see also Manchester^ 1892, 4 O'M. 
& H. 121). 

Hirin-g or usimj Licensed Premises, Puhlic Schools, ete» — The hiring or use of 
certain premises as (iommittee rooms is also an illegal hiring, it being pro- 
vided that (1) any jiremises on whicli the sale hy wliolesale or retail of any 
intoxicating licjuor autlioriseil by a li(*eiic*e. whetlier tlie licence be for con- 
sumption on or ott* tlie j>remi.ses ; or (2) any premises where any intoxicating 
liquor is sold or is siqiplied to members of a club, society, or association, 
other than a ]jernianent i)oliti(*al club ; or (3) any premises wherein refresh- 
ment of any kind, whether food or drink, is ordinarily sold for (consumption 
on the jiremises ; or (4) the premises of any jmldic elementary school in 
receipt of an annual ]uirliamentary grant, or any fMirt of any such premises, 
may not lie used as a committee room for the purjioKe of promoting or pro- 
curing the elec'tion of a candidate at an election ; and if any jicuson hires 
or uses any such inemises or any part thereof for a committee room he is 
guilty of illegal hiring, and the )X!i*son letting such premises or jsirt, if he 
knew it was intended to use the same as a committee room, is also guilty of 
illegal hiring (C. & I, 1*. V. Act, 1883, s. 20). But this tloes not apply to 
any part of such premises which is ordinarily let for the puriKjse of 
chambers or offices, or the holding of public meetings or of arbitrations, if 
such part has a separate entrance and no direct communication with any 
j>art of the premises on which any intoxicating li(|Uor or refreshment is sold 
or supplied as aforesaid {ibid,). 

Where the dwelling-house of a schoolmasUu* of a publhr elementary 
school in receijit of an annual parliamentary grant had l>een used as a ceftn- 
mittee room, and it was proved that the schoolroom and the master's house 
were severeciin the sense of the walls being difi'erent, but that they wei*e 
lioth withtt the^me curtilage, it was held to be an illegal hiring or user 
within themeaning of the section (Z/ac/.my, 1886,4 0’M.& H. 113). But where 
a schoolhouse and premises were provided rent free by a subscriber to the 
schools, who was the owner of the premises and paid the rates, it was held 
that the use of tlie master's house by a committee was not illegal, as the 
house could not be said to 1x3 part of the j>remi8es of a public elementary 
school, although the managers were in receipt of the jiarliamentary grant 
(ibid. J15). ' 

Pkosecution for Illegal Practices, wrc.—Puni3/i7nerU q( Illegal 
Praciices on Sumniary Conviction. — Illegal practices are punishable 
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summary conviction, and may be prosecuted under the Summary Jurisdic* 
tion Acts (see C. & I. P. P. Act, 1883, s. 54 (1)). And an appeal lies to 
Quarter Sessions against such conviction {iUd, s. 54 (2)). 

A person guilty of an illegal practice is, on summary conviction, 
liable to a fine not exceeding £100, and is incapable during a ^period 
of five years from the date of his conviction of being registered as an 
elector, or voting at any election, whether it be a parliamentary flection or 
an election for a public office held for or within the county or borough 
in which the illegal pracibice has been committed {ibid, s. 10; as to the 
meaning of the expression public office,” see Hid. s. 64). 

Any person charged with an illegal practice may be found guilty of that 
offence notwithstanding that the act constituting the offence amounted to a 
corrupt practice {ibid, s. 52). 

A person guilty of an illegal practice at an election may not vote at 
such election, and if he votes his vote is void {ibid. s. 36). 

Punishment of Illegal Payment^ Employ ment, c?* Hiring . — The offences of 
illegal payment, illegal employment, and illegal hiring are also punishable 
on summary conviction, and may be prosecuted under the Summary Juris- 
diction Acts (C. & 1. 1\ P. Act, 1883, s. 54 (1)). A person guilty of an 
offence of illegal payment, employment, or hiring is, on summary conviction, 
liable to a fine not exceeding £100 {ibid. s. 21 (1)). An appeal lies to 
Quarter Session against such a summary conviction {ibid. s. 54 (2)). It is 
also provided that a candidate or an Election Agent of a candidate who is 
personally guilty of an offence of illegal payment, employment, or hiring 
shall be guilty of an illegal practice {ilkd. s. 21 (2)). 

Any ].)erson charged vrith illegal payment, employment, or hiring may 
be found guilty of that offence notwithstandiiig that the act constituting 
the offence amounted to a corrupt or illegal })ractice {ibid. s. 52). 

A j)ersou guilty of illegal jMiyment, employment, or hiring at an election 
may not vote at such election, and if he votes his vote is void {ibid. s. 36). 

Prosecution for Illegal Practues before Election Court . — As to the attend- 
ance of the Public Prosecutor or his representative at the trial of an election 
petition, and as to liis duties with regard to the prosecution of offenders, see 
Election Petition. 

Where information is given to the Public Prosecutor that illegal practices 
have prevailed in reference to any election, it is his duty, subject to the 
regulations under the Prosecution of Offences Act, 1879, to make such 
inquiries and institute such prosecutions as the circumstances of the case 
appear to him to require (0. & I P. P. Act, 1883, s. 45). At the trial of an 
election petition it is his duty to obey any directions given by tlie Election 
Opart with respect to the prosecution of offenders {ibid. s. 43 (1)). It is also 
his duty, without any direction from the Election Court, if it ap].)ears to him 
that any person who has not received a certificiate of indemnity has been 
guilty of an illegal practice, to prosecute such person for tlie offence before 
the Election Court, or, if he thinks it expedient, before any other competent 
Court {ibid. s. 43 (3); see also ibid. s. 57 (1); Ipsunch, 1886, 4 O’M. & H. 
75 ; West Belfast, 1886, ibid. 109). Where a person is prosecuted before an 
Election Court and he appears before the Court, the Court must proceed to 
try him summarily for the offence, and lie is, if convicted thereof upon such 
trial, subject to the same incapacities as he is subject to upon conviction for 
the offence, and further may be adjudged by the Court to pay such fine as 
is fixed by the Act for the offence (C. & I P. P. Act, 1883, a 43 (4)). 

Where a person so prosecuted does not appear before the Election Court, 
or if the’Court thinks it expedient in the interests of justice that he should 

' t . 'ft 
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be tnecl hetore some other Court, it may, if of opinion that the evidence is 
sufficient, order him to be prosecuted before a Court of sumniarv jurisdic- 
tion for the offence (see ibid. s. 43 (5) and (6)). 

A proceeding against a person in respect of an illegal practice or any 
othertelection offences must be commenced within one year after the offence 
was committed, or if it was committed in reference to an election with 
respect tc^ which an inquiry is held by Election Commissioners, within one 
year of the commission of the offence, or within three weeks after the report 
of such Commissioners, whichever period last expires ; but in any case within 
two years after the offence was committed (ibid. s. 51 (1)). The time so 
limited by sec. 51 is in the case of any jjroceeding under the Summary Juris- 
diction Acts for any such offence, whether before an Election Court or other- 
wise, to be substituted for any limitation of time contained in such Acts {ilrid.l 

JProsecution by Attorney-General. — An Election Court or Election Com- 
missioners when reporting that certain iKjrsons have been guilty of au\ 
illegal practice (see joos/ under the head Eepokt of Election Couf; on 
CoMMissiONEKS AS TO ILLEGAL PuACTiCEs) must report whether tliose 
persons have or have not been furnished with certificates of indemnity, and 
the report must l)e laid before the Attorney -General, acconi|)anied in the case 
of the Commissioners with the evidence on which it was based, with a view 
to his instituting a prosecution against such ))orsons as have not received 
certificates of indemnity if the evi<lence should in his opinion be suHicient 
to support a prosecution (C. & I. P. P. Act, 1883, s. 60). 

A person who has roeeivod a certificate of indemnity is exenijit from 
prosecution fur any election otibnee committed by him before the date of 
the certificate, and if any such ])rosecution be instituted against him the 
Court having cognisance of the case must, on jiroof of tli(^ certificate, stay 
the proceeding, and may in their discretion award him costs (ibid. 
s. 59 (2)). But a .])er8on receiving a certificate of indemnity is not relieved 
from any incapacity or from any proceeding to enforce such incajacity 
other than a criminal prosecution (ibid. s. 59 (3)). See further the article 
Election Petition. 

Report of Election Court or Commissioners as to Illegal PRAfTicEs. 
— Report of Election Court — Where any charge is made in an election 
petition of any illegal practice having been connnitted at the election, ujum 
the trial of the election petition the Election Court must rejKjrt in writing 
to the Speaker as follows :—(l) Whether any illegal practice has or has not 
been proved to have been committed by or with the kiiowledg<^ and consent 
of any candidate at the election, and tlie nature of such illegal jiractice ; 
(2) the names of all persons, if any, who have been proved at the trial "to 
have been guilty of any illegal practice ; (3) whether illegal practices have, 
or whether t^iere is reason to believe that illegal practices have, extensively 
prevailed at the^election to which the jjetition relates : and (4) whether any 
candidate at the election has been guilty by his agents of any illegal 
practice in reference to the election (sec tlic Parliamentary Elections Act, 
1868, 31 & 32 Viet. c. 125, s. 11 (14), as extended to illegal practices by 
the Corrupt and Illegal Practices Prevention Act, 1883, s. II; sec also 
Election Petition). , . i 

This report must be under the hands of both judges, and if the judges 
differ m to the subject of a report to the Speaker they must certify that 
difference, and make no report on the subject on which they differ (see the 
Parliamentary Elections and Corrupt Practices Act, 1879, 42 & 43 Viet, 
c. 76, 8. 2). ^ 
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The following consequences ensue upon the report by the Election Court 
to the Speaker. If the report is that any illegal practice has been proved 
to have been committed in reference to the election by or with the know- 
ledge and consent of any candidate at the election, that candidate is not to 
be capable of being elected to or sitting in the House of Commons {or the 
county or borough for seven years next after the date of the report, and if 
he has been elected his election is to be void ; and he is further {p be sub- 
ject to the same incapacities as if at the date of the report he had been 
convicted of such illegal practice (C. & I. P. P. Act, 1883, s. 11). If the 
report is that a candidate at the election has been guilty by his agents of 
any illegal practice in reference to the election, that candidate is not to be 
capable of being elected to or sitting in the House of Commons for the county 
or borough during the Parliament for which the election was held, and if he 
has been elected his election is to be void (ibid.). 

Iteport of Election Commimoners . — ^Where a joint address of both Houses 
of Parliament represents to the Crown that an Election Court has reported 
to the Speaker that illegal practices have, or that there is reason to believe 
that illegal practices have, extensively ])revailed at an election in any 
county or borough. Election Commissioners may be appointed to make 
inquiry into the existence of sucli illegal practices, and to report as to the 
same (see the Election Commissioners Act, 1852, 15 & 16 Viet. c. 57, 
amended by the Parliamentary Elections Act, 1868, and extended to 
include illegal practices by the Corrupt and Illegal Practices Prevention 
Act, 1883, 8. 12 ; see also Election Commissioneks), 

Consequences of Report of Election Court or Co^nmimoners . — Every person 
who is reported by any Election Court or Election Commissioners to have 
been guilty of any illegal practice at an election is, whether he obtained a 
certificate of indemnity or not, subject to the same incapacity as he would 
be sul)ject to if he liad at tlie date of such election been convicted of the 
offence of wliich he is reported to have been guilty (C. & I. P. P. Act, 1883, 
s. 38 (5)). But a report of any Election Commissioners inquiring into an 
election for a county or borough is not to avoid the election of any 
candidate who has been declared by an Elec.tion Court on the trial of a 
petition resj)ectiug such election to have been duly elected, or render him 
incapable of sitting in the House of Commons for the said county or 
borough during the Parliament for which he was elected (iUd.). 

It should be f)bserved, however, that before any person, other than a 
party^ to an election petition or a candidate on behalf of whom the seat 
is claimed by an election petition, is rejwrted by an Election Court, and 
before any person is reported by Election Commissioners, to have been 
gi;^ty at an election of any illegal practice, the Court or Commissioners, as 
the case may be, must cause notice to be given to such j^erson, and if he 
appears in pursuance of the notice must give him an opj^ortunity of being 
heard by himself and of calling evidence in his defence to dshow cause why 
he should not be so reported (^id. s. 38 (1) ; see also R. v. Manjsel Jones, 
1889, 23 Q. B. H, 29 \ ffet^idm, 1892, Day*s EL Cas. 78 j Rochester, 1892, 
iMd.\ and see the articles Election Commissioners ; Election Petition). 
And any person reported by Election Commissioners to be guilty of illegal 
practices may appeal against such report to the next Assize Court (see 
C. & I. P. P. Act, 1883, s. 38 (2); see also Ei^ection Commissioners). 

Relief from the Consequences of Illegal Practices, Payment, 
Employment, or Hiring. — ^Relief may be obtained on application to the 
High Oourt or an Election Court from the consequences, of illegal 
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prafCtio66, ill^l payment, employment, or hiring, where the offenoe 
was oommitt^ inadvertently or accidentally, and not from any want 
of go(A faith. Thus it is provided, by sec. 23 of the Corrupt and Illegal 
Practices Prevention Act, 1883, that where on application made it is 
shown to the High Court or an Election Court by such evidence as 
seems flb the Court sufficient (1) that any act or omission of a candidate 
at an election, or of his Election Agent, or of any other agent or person, 
would, by •reason of being a jiayment, engagement, employment, or 
contract, in contravention of the Act, or being the payment of a sum 
or the incurring of expense in excess of any maximum amount allowed 
by the Act, or of otherwise l)eing in contravention of any of tlie pro- 
visions of the Act, be an illegjil practice, payment, employment, or 
hiring; and (2) that such act or omission arose from inadvertence, or from 
accidental miscalculation, or from some other reascmable cause of a like 
nature, and, in any case, did not arise from any want of good faith ; and 
(3) that such notice of the application has been given in the county r, 
borough for which the election was held as to the Court seems fit ; and r nier 
the circumstances it seems to the Court to \yc just that the candidate, and 
the Election Agent, or other agent and pcnson, or any of them, should not 
be subject to any of the consequences under the Act of the said act or 
omission, the Court may make an order allowing such act or omission to be 
an exception from the provisions of the Act which would otlierwise make 
the same an illegal practice, payment, or hiring, and thereupon such 
candidate, agent, or person is not to Im subject to any of tlie consequences 
under the Act of the act or omission. 

As to the practice in appliciitions for relief, and as to the decisions with 
regard to the granting of relief, see the article Relief. 

On the trial of an election petition the Election Court may, under certain 
circumstances, make a report exonerating the candidate in cases of illegal 
practices committed by his agents. Where the Election Court reports that 
a candidate has been guilty, by liis agents, of illegal practices, and further 
reports that the candidate has proved to the Court that no corrupt or 
illegal practice was committed at the election by him or his Election Agent, 
and that the illegal practices mentioned in the report were committed 
contrary to his or his Election Agent's orders, and witliout their sanction 
or connivance, and that he and his Election Agent took all reasonable means 
for preventing the commission of corrupt and illegal pnictices at the 
election, and that the offences mentioned in the report were c)f a trivial, 
unimportant, and limited character, and that in all other respects the 
election was free from any corru]>t or illegal ]»ractice on the part of such 
candidate and of his agents, then his election will not, by reason of the 
offences meutioiied in the report, be void, nor will he be subject to aby 
incapacity (see C. & I. P. P. 188»», s. 22). For further information on 
this subject, see Relief. 

II. ILLEGAL PRACTICES AT MUNICIPAL AND 
OTHER ELECTIONS. 

Municipal Elections. — The offences of illegal, practices, illegal pay- 
ment, employment, and hiring at municipal elections are created and 
defined by the Municipal Elections (Corrupt and Illegal Practices) Act, 
1884, 47 & 48 Viet. c. 70. The provisions of that statute with r^rd to 
RlegaP practices are, to a large extent, simply a re-enactment of the Corrupt 
and 111^1 Practices Act, 1883. The law with regard to illegal practice 
and illegal payment, employment, and hiring at municipal elections la. 
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therefore, to a great extent the same as at parliamentary elections. At a 
municipal election, however, no sum maybe paid and no expense maybe 
incurred by or on behalf of a candidate, whether before, during, or after 
an election, on account of or in respect of the conduct or management of 
such election, except at the election of councillors, and except ^in the 
case of a municipal election in the City of London (see M. E. (C. & 1. P.) 
Act, 1884, ss. 5 (1) and 35 ; see also Election Expenses). Any candidate, 
or agent of a candidate, or person who knowingly acts in contravention 
of this section (s. 5) is guilty of an illegal practice {iUd, s. 5 (2)). 

The penalty for illegal practices and for illegal payment, employment, 
and hiring at municii)al elections is the same as at parliamentary elections 
(see ihid, ss. 7 and 17)- 

An illegal jractice within the meaning of the Municipal Elections 
(Corrupt and Illegal Practices) Act, 1884, is (see s. 8 (1) of that Act) to be 
deemed to be an offence against Part IV. of the Municipal Corporations 
Act, 1882, and a petition alleging such illegal practice may be presented 
and tried accordingly (see Election Petition). 

On the trial of a niuiiici])al election petition, the report as to illegal 
practices committed l)y a candidate or his agents must be made by 
the Election Court to the High Court (M. E. (C. & I. P.) Act, 1884, 
s. 8 (2)). 

A municipal election will be avoided by the extensive prevalence of 
illegal practices, it being provided that where, upon the trial of an election 
petition respecting a municii)al election for a borough or ward, it is found 
by the Election Court that illegal practices or offences of illegal payment, 
employment, or hiring, committed in reference to such election, for the 
purpose of promoting the election of a candidate at that election, have so 
extensively prevailed tliat they may be reasonably supposed to have affected 
the result of tliat election, the Election Court must i*eport such finding to 
the High Court; and the election of such candidate, if he has been 
elected, is to be void, and he is not, during the period for which he was 
elected to serve, or for which, if elected, he might have served, capable of 
being elected to or holding any corporate office in the borough {ihid, s. 18). 

As to the a})plication of tlie Act of 1884 to municijml elections in the 
City of London, see ihid, s. 35. 

The provisions of the Corrupt and Illegal Practices Prevention Act, 
1895, under which the making or publishing of any false statement of 
fact in relation to the personal character or conduct of a candidate at a 
parliamentary election is an illegal practice (see ante) are limited to parlia- 
mentary elections, and do not extend to municipal or other elections. 

* School Board Elections, etc. — The provisions of the Municipal 
Elections (Corrupt and Illegal Practices) Act, 1884, with regard to illegal 
practices at municipal elections, are, subject to the necessary ^modifications, 
extended to elections of members of Local Boards, Improvement Com- 
missioners, Poor Law Guardians, and School Boards; and 'petitions may be 
presented and tried, and offences prosecuted and punished, and incapacities 
incurred in reference to each of such elections accordingly (Municipal 
Elections (Corrupt and Illegal Practices) Act, 1884, s. 36 and Sched. L). 

County Council Elections.— The same provisions, subject to the 
necessary modifications, are applied to County Council elections hy the 
Local Gfovernment Act, 1888, 61 & 52 Viet. c. 41, s. 75 (see Ex parte 
IPW*cr,.1889, 22 Q. B. D. 384). 
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PAinsH Council Elections, etc. — The same provisions are also ex- 
tended by the Local Government Act, 1894, 56 & 57 Viet. e. 73, s. 48 (3) 
and (8)), to Parish^ Council elections and other elections under that Act. 
subject to adaptations, alterations, and exceptions, made by rules frametl 
under tjjie Act. 

See also Agency (Election); Candidate; Canvassing; Cokuupt 
Pkactices ; Election Agent ; Election Commissioners ; Election 
Expenses ; Election Petition ; Elections ; Relief ; Regispuation ; 
Returning Officer; Scrutiny; etc. 

[Authorities, — Leigh and Le Merchant, Law of Elections, 4th ed., 1885 ; 
Mattinson and Macaskie, Law relating to Corrupt and Illegal Practices, 3rd 
ed., 1892; Rogers on Elections, 17tli ed., vol. ii. (Parliamentary), 1895, 
vol. iii. (Municipal, etc.), 1894.] 


Illness* — The meaning of ‘‘illness” comes into question in law in 
several connections, e.g. what degree of illness lets in proof of dcix)sitionH at 
common law and by statute; when the illness of a witness is sufficient 
ground for the postponement of a trial. The subject is usually and more 
properly discussed under the heading Sickness, to which the reader is 
referred. As to the effect of illness on the ])erformance of a c'ontract, see 
Contract, vol. iii. at p. 348. 


Illusory Appointments.— The first statutory alteration of 
the law relating to illusory appointments was made in 1830 by the Act 11 
Geo. IV. and 1 Will. iv. c. 43. It is entitled “ an Act to amend the law relating 
to illusory appointments.” It enacted that no appointment which from ami 
after the passing of the Act should be ma<le in exercise of a ])ower should 
be impeached in equity or at law as illusory by reason of giving only an 
unsubstantial or nominal share to any object of the power. It provided, 
however, that nothing in the Act should prejudice or affect any provision 
in any deed, will, or other instrument creating the power which rlcclared 
the amount of the share from which no object of the power should be 
excluded; nor, on the other hand, shouhl anything in the Act contained be 
deemed to give any other validity, force, or effect to any appointment than 
such appointment would have had if a substantial share of the i)roperty 
affected by the power had been thereby appointed to, or left unai)iK>iiited 
to devolve upon, any object of the power. The enactments are retrospective 
and apply to powers in esse at the time of, but executed after, the jiassing 
of the Act (Iteid v. Eeid, 1858, 25 Beav. 469). 

According 1x) the old law, where a [)Ower of apj>ointnient was given to 
A. to appoint among a class in such shares as A. should direct, the presumed 
intention of the donor of the power was to give an actual and substantial 
share to each of the objects of the power. A., tlie appointor, could not, in 
exercising the power, exclude any one of the class — this woubl l>e an 
exclusive appointment and bad (see Bulteel v. Plummer, 1870, L. R. 6 Ch. 
160). The whole theory is tersely stated by Jessel, M. R., in his judgment 
in Oainsford v. Dunn, 1874, L. R. 17 Eq. 405. Speaking of this interpreta- 
tion of tne intention, he says : " That was not according to the literal wording 
of the power, but it made sense of it ; because if the appointment of a 
farthing would do, then on the principle of de minimis non cured* Ux it 
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woald make every non-exclusive power an exclusive power. However, that 
doctrine was found inconvenient. . . The inconvenience arose from the 
obvious reason that it was impossible to determine "without litigation what 
precise amount was or was not a substantial sum in accordance with the 
presumed intention of the donor of the power. The Act therefore^put the 
question aside by making any share, though purely nominal, sufficient to 
make the exercise of the power non-exclusive. The process of reasoning 
that inspired this statutory change seems to have been that tSie practical 
exclusion of an object'could not, like the total exclusion, owe its origin to 
an oversight or omission on the part of the appointor, and therefore it was 
not a proper case for any interference by a Court of equity. “ One would 
have imagined,” says J essel, AI. II., in the case quoted, “ that the reasonable 
mode of altering the law would have been to make every power of appoint- 
ment exclusive, unless the author of the settlement had pointed out the 
minimum share which every object was to get,” instead of allowing an 
appointment to be impeached because the appointor omitted to appoint the 
necessary farthing. In the same year, 1874, the Statute 37 & 38 Viet. c. 37 
rectified the anomaly by enacting that no appointment which, from and 
after the passing of the Act, shall be made in exercise of a power of appoint- 
ment, shall be invalid at law or equity on the ground that any object of 
such power has been altogether excluded, but every such appointment shall 
be valid and effectual, notwithstanding that any one or more of the objects 
shall not thereby, or in default of appointment, take a share or shares of 
the property subject to the power. But the provisions of the Act are not to 
prejudice or aflect any declaration in a deed, will, or other instrument fixing 
the amount or the share or shares from whicli no object of the power shall be 
excluded, or some one or more object or ol)jects of it shall not be excluded. 


Illustrations.— For the law of copyright in engravings and 
other illustrations, see title Copyuight. 


Illustrious — A title of honour bestowed by the Eomaii Emperors 
on officers of the Empire of the highest rank ; and applied in later times 
as a prefix to the other designations of royal princes and certain other 
dignitaries. See Eminence ; Excellency ; Highness. 


ImaaCS In Churches include paintings, pictures, and painted 
windows, but monuments, symbols, and ornaments are not included (see 
Ornaments Rubric). An image is something representing a corporeal 
subject, or, accordmg to Dr. Lushington, “a representation of anything 
that has, is, or plight be supposed to live.” Whether an ^dge is lawful or 
not depends on the facts of each particular case. A statute (3 & 4 Edw. vi. 
c. 10 (1549)), still in force, ordered them all to be destroyed ; but the law 
as laid down by the Privy Council is that images are lawful if set up for 
the purpose of decoration only and where they are not likely to lead to 
superstitious reverence. 

The earliest legal references to the subject are at General Councils or 
Synods of the Church in A.D. 787 at Nice, and in a.d. 816 at a Synod held 
under WUfred, Archbishop of Canterbury. See also AtusutU Corlktitutions 
of Robert Winchelsea, Archbishop of Canterbury (1305), and of Thos. 
Arundel, .^chbishop of Canterbury (1408), relating to their use (Gibs. Cod,)- 

I . . 
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No. 22 of the Thirty-nme Articles to which the clergy of the Cluiroh of 
Engl^ by lo Eliz. c. 12 (1562) have to subscribe, has it that the Romish 
doctnnes (among other things) concerning the worshipping and adoration of 
i^ges are repugnant to Scripture. The first case on the subject is a case 
often referred to in early cases and called Pricket fs case, 1600, in the reign 
of Elizabeth, and that ^se and two cases reported (Godb. 279 and Noy 104) 
in James i. s reign, decide that it is unlawful to break or deface any super* 
stitious pictules in any window in any church or aisle, unless it be by the 
ordinary, or with, the licence of the ordinary. Sherfield, the recorder of 
Shrewsbury, vras tried and convicted (1632) of breaking a painted glass 
window in the Church of St. Edmunds in that city, which represented God 
the Father, his defence being justification of his act (3 St. Tri. 519). 

In an unreported case (1684)— v. Tallmt— referred to on p. 330 
in the case of Boyd v. Phillpotta (1874, L. R. 4 Ad. & Kc. 297), the then Dean 
of Arches decided that a faculty “for the better ornamentiition of the 
church at Moulton, the erection of images of tlie apostles therein,” ha^'! 
legally been granted by the surrogate of the chancellor of the diocest of 
Lincoln, and subsequently wrongly revoked by the chancellor. The present 
painted east window of St. Margaret s Church, Westminster (1761), was 
vehemently though unsuccessfully opjMwed, on the ground that thereon “ is 
repiesented one or more superstitious pictures, and, more particularly, the 
pfiinted image of ("hrist upmi the Cross.” 

There seems to luive been no other case iintil 1874 (y^oyif v. 
nhi supra), when tlie rcredos in the cathedral at Exeter, erected by the 
dean and chapter, was (questioned — a cjirved stone striurture scul]>tured to 
represent in bas-relief the ascensitm, the transfiguration, and the descent of 
the Holy Ghost on the day of Pentecost, figures of angels, the screen sur- 
mounted liy a cross. The Bishoj) of Exeter held the same to be illegal. Tlie 
Court of Arches held the same to be legal, and that if it were illegal, 
the bishop could not order it to lie removed. In Clifton v. Kidsdak (1 P. & 
D. 316) — known as the Folkestone case — a crucifix of metal in full relief 
standing on the top, in the centre of a screen of o]>en ironwork at the 
entrance of the chancel of a church, turned towards the congregation, was 
held as not being an architectural decoration, but as lieing in danger of 
being an object of superstitious reverence, to ])e unlawful ; and in the same 
judgment Lord Penzance considered pictures of stations of the Cross, 
unlawful, being connected with a set of devotions which he considered 
superstitious. The Privy Council ujheld the decision as to the removal of 
the metal crucifix. In the Denbigh case (Hnglm v. Ednardes, 1877, 2 P. 
D. 361), the bishop of the diocese refused to consecrate a church until the 
centre compartment of a reredos had been removed, wliich consisted of a^ 
sculptured panel rejiresenting the crucifixion, the figme of our Saviour on 
the Cross, the fibres of St. John and the three Marys on cither side, all in 
high relief. The Court of Arches, on a jietition after consecration, ordered 
the same to be restored. The law on the subject is most likely now settled 
by the latest case (1889), R. v. The Bishop of London (24 Q. B. D. 213), 
known as the St PauVs Rcredos case. The dean and chapter of the 
cathedral having set up a reredos, comprising a figure 5 ft. high of om* 
Lord upon the Cross, conspicuously above the communion talde, a figure 
5 ft 6 in. liigh of the Virgin with the Child in her anus, ox^nspicuoiisly 
above the figure of our Lord, the bishop in accordance with secs. 8 and 9 
of the l^ublic Worship Beg^tion Act, 1874 (37 & 38 Viet. c. 86), 
having “ considered the whole circumstances of the case,” was ^ of 
opinion that proceedings should not be taken, as the main question 
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of the principle at issue had already been decided in Phillpotts v. Boyd {uli 
supra), it appearing impossible to say that the difference between the two 
erections was of grave importance, or that one offered temptations to idolatry 
and the other not. The Court of Appeal held that the bishop had not 
declined the jurisdiction given him by the Public Worship Regulation Act, 
and that he had full discretion and power over the matter. 


Imbecile.— See Idiot, and, as to the legal signification of the state 
Imbecility,” Lunacy. 


Imitation. — This word is a term of art in various branches of 
industrial property, e,g, Copyright, Designs, Patents, Trade Marks, to 
which headings reference may be made for the statutory provisions and 
cases on the subject. See also Calculated to Deceive. 


Immediate— 

Approach . — ^Where a railway company, in carrying its line over a high- 
way by means of a bridge, slopes away the road on each side of the bridge 
to give it the requisite height, the road thus sloped is not an “ immediate 
approach ” or a “ necessary work connected ” with tlie bridge within the 
meaning of sec. 40 of the Railway Clauses Act, 1845, so as to impose upon 
the railway company tlie obligation of maintaining the same ( Waterford and 
Limerick Rwy. Co. v. Kearmy, 1860, 12 Ir. C. L. R. 224; Fo^erry v. 
Waterford and Limerick Rwy. Go., 1862, 13 Ir. C. L. R. 494 ; followed in 
London and North- Western Rwy. Co. v. Skerton, 1864, 5 B. & S. 559). 

Arrest . — A person is '' immediately apprehended ” within the meaning 
of sec. 103 of tlie Larency Act, 1861, if lie is arrested “ then and there,” or if 
that is impossible, in a pursuit immediately set on foot {Griffith v. Taylor, 
1876, 2 P. D. 194, 202). See Arrest. 

Eospectamy . — In Westcar v. WeMcar, 1856, 21 Beav. 328, where the 
Court had to construe a will by which the testator directed, inter alia, that 
the income of certain trust moneys should belong “ to the person for the time 
being entitled in immediate expectancy,” Sir John Roniilly, M. R., said: “ I 
think the person entitled in immediate expectancy is he who, if he lives long 
enough, will be first entitled to have the possession of the property.” 

Possession . — An offer to grant a lease with “immediate possession if 
required ” does not point out the commencement of the terip {Rock Posiland 
Cement Co. v. Wilson, 1882, 52 L. J. Ch. 214). • 


Imincdl&tcly. — This word means such convenient time as is 
reasonably requisite for doing the particular thing {Pylus v. Mitford, 1673, 
2 Lev. 77 ; see also R. v. Francis, 1735, Ca. temp, Hardwicke, 115 ; Toms v. 
Wilson, 1863, 32 L. J. Q. B. 33, 382), that is, with all convenient speed 
{Thompson v. Gibson, 1841, 8 Mee. & W. 281). “ It is impossible to Jay down 
any hard-and-fast rule as to what is the meaning of the word ‘ immediately ' 
in all cases. The words ‘forthwith* and ‘immediately* have the same 
- meatfing. They are stronger than the expression ‘within a reasonable 
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time/ •imply prompt, vigorous action, without any delay, and whether 
there has been such action is a question of fact, having re^rd to the cir- 
cumstances of the particular case ” (per Cockburn, C.J., in K v. Berkshire 
Justices, 1878, 4 Q. B. D. 471 ; see also iJ. v. Aston, 1850, 19 L. J. M, C. 
236 ; and /w re Blues, 1855, 5 El. & Bl. 291). 

Where a person is found committing any oHence i>unishable by the 
Larceny Act^l861 (except the offence of angling in the daytime), he may 
be "‘immediately apprehended” without a warrant by any i>er8on and 
taken before a magistrate (s. 103). The meaning of “iminediately ” in 
this section was discussed in Griffith v. Taj/lor, 1876, 2 C. 1\ I). 194, 
where Cockburn, C.J., said : “ ‘ Immediately * is a strong word, and must, 1 
think, 1)6 taken to mean ‘ then and thei-e ’ ; still it must receive a reasonable 
construction, and if arrest on the spot is impossible, and C 4 in only be 
effected by pursuit, if the pursuit is immediately set on foot, and so the 
party is arrested, then I think he would be ‘immediately apprehended’ 
within the meaning of this section, although the apprehension took 
not on the spot, but at some disttince from it. But then in every case it 
must be a question of fact whether the ajiprehension is ‘ iinmediate ' or not.” 

[Authority, — Stroud, Jud, Diet,'] 


I mine mo rid.! USAgeO — A custom or usage which has been in 
practice time out of mind, that is, in law, from before the commencement of 
the reign of liicliard i. Prior to the Prescription Act, 18:12, it was essential 
to the validity of a custom to show that it had been used from time imme- 
morial, but this rule has l»een modified to a large extent by the statute men- 
tioned, which enacts that claims to rights of common, etc., sliall be sufficiently 
established by showing an uninterrujited enjoynunit as of right, in some 
cases for thirty, in others for twenty, years. See (hisTOM ; PKKSCuieTlON. 


I m meuble (I m moveable)— A term met with in cases affect- 
ing realty abroad, the equivalent more or less of real property. In French 
law, property is divided into moveables and immoveables. The following 
are summed up by the French Civil Code, arts. 516-526, as immoveables: — 
Lands and buildings ; windmills and watermills constructed on ])illars 
and forming part of a building; ungathered crops and fruits; copse and 
forest trees (uncut); cattle leased to farmers for the cultivation of land; 
pipes used for conveying water ; farming imj dements; seeds oi such tenants 
as pay rent in kind ; pigeons belonging to a pigeon-house ; warren rabbits ; 
beehives; fish in jionds; wine-making utensils; the implements necessary 
to the W'orking of ironworks, paper-mills, and other factories; straw and 
manure ; person|il articles placed by the owner upon real estate to remaju 
there in perpetuity {j,i\ when fastened with ])la8ter, mortar, or cement, so 
that they cannot be removed without being damaged or causing damage to 
the parts to which they are affixed),, such as inirrors, pictures, or other 
ornaments when so fixed, and statues when placed in niches built specially 
to receive them. The following are regarded also as immoveables : Ihe 
usufruct of immoveable things ; servitudes or land burdens ; actions for the 
purpose of recovering real estate. 

• 

Im migration. — There is no law r<^ulatiug or i-estrictmg immi- 
gration into the United Kingdom, except the Kegulation of Aliens Act, 
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1836 (6 & 7 Will IV. c. 11), which provides for the taking at all porte 
of the names and addresses of alien immigrants not having diplomatic 
immunity. The effect of the Act is statistical only. Returns of the number 
of aliens registered are laid before Parliament. Immigration from Scotland 
or Ireland into England is also uncontrolled, except by the power to 
remove Scotch and Irish paupers who have not obtained an English 
settlement. See Poou Law. $ 


Immorality — As to effect of, on contract, see Contract, Unlaw- 
ful Agreements^ vol. iii. p. ^>47. 


ImmOVCftblCSi — ^*'By a devise of immoveables do pass leases, 
rents, grass, and the like, but not any of those things that do pass by the 
devise of moveable ; but debts will not pass by either of these devises ” 
(Sheppard, Touchstone, 447). See also Immeublk. 


Impa.rcam8ntum — An old term for the impounding of cattle 
damage feasant. See Dihtuesk, Damage Feasant, 


Imparl; ImparlanC6« — Under the old law a defendant in a 
civil action was entitled before he pleaded to demand one imparlance or 
leave to speak with the plaintiff with the view of coming to an amicable 
settlement with him (3 Black. Com, 298). 


Impeachment is the prosecution of a peer or commoner by the 
House of Commons at the bar of the House of Lords for treason, high 
crimes, or misdemeanours. Doubts have been entertained as to the liability 
of a commoner to impeachment for a capital oSence {Fitzharris case, 1681, 

13 L. J. 755 ; viii. St. Tri. 231), but the Lords in 1680 resolved to proceed 
on the impeachment of a commoner for high treason (Hatsall, iv. 428; 

14 L. J. 260). 

Impeachments began at the close of the reign of Edward ill. (Pike, 
‘ Const, Hist, of House of Lords, 205) ; tliey ceased between 1449 and 1621, 
during which time tlieir place was filled by Acts of Attainder. Since 1621 
there have been fifty-four cases of impeachment, forty-one in the seventeenth 
• century, twelve in the eigliteenth, and one in the nineteenth. 

The procedure is simple. A member charges the accused with liigh 
crimes and misdemeanours, and moves that he be impeached If this motion 
is carried, the member goes to the bar of the House of Bbrds and impeaches 
the accused. The t'ommons appoint a committee to dtaw up a case which, 
when formulated, is delivered to the accused, who may reply. They then 
appoint managers to conduct the ease for the prosecution ; the accused is 
taken into custody and handed to the care of Black Rod. The trial takes 
place in Westminster Hall, the Lord High Steward presiding if the accused 
is a peer ; the Lord Chancellor or Speaker of the Lords, if he is a commoner. 
For an account of the course of an impeachment, see Lord Colchester's 
Diary, ii. 65, et seq. 

The proceedings continue unaffected by a prorogation or dissolution 
(though Acts were passed in 1786 and 1805 to ensure this) until the case* 
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ifl coniduded, when the peers, each in turn, standing uncovered, with his 
right hand on his breast, answers on each charge “ Guilty ** or “ Not Guilty,’* 
"upon my honour.” Before judgment is given the bishops withdraw. 

The Lords, if their verdict is " Guilty,” do not pass sentence until the 
Commo&s demand judgment, and the execution of tlie sentence is subject 
to the exercise of the royal prerogative of mercy. But an antecedent 
pardon under the Great Seal is no defence (12 & 13 Will. in. c. 2, s. 3). 

Impeachment has passed out of use. In the seventeenth century the 
Commons exercised no continuous control over ministers, nor could displace 
them from office if business was ill-conducted. A criminal proceeding in the 
Courts was not to be relied upon, when the king could appoint and dismiss 
judges at pleasure. Now, for ordinary mismanagement, loss of office is 
punishment enough ; if a crime has been committed the Courts can l>e 
trusted. In Lord M(dville's case the Commons first re8t>lved to prosecute 
and then to impeach (Lord Colchester’s Diary, ii. 9, 12). 

[Authorities. — rarlia7mmtary Praetiev, 10thed.,c. xxiv. ; rike,C mu 
Hist, of House of Lords, chs. x., xi. ; Hallam, History, vol. ii. c. 12.] 


Impeachment of Waste.— Every tenant for life, unless his 
estate is declared to be without impeachment of waste, is liable f(»r com- 
mitting waste, that is, for doing, or allowing to be done, anything to the 
estate to the injury of the persons next entitled. Thus, he may not cut 
timber (except so far as to furnish for his own use reasonable house-bote, 
plough-bote, and hay-bote), or pull down buildings, or plough up meadow- 
land, etc. If he does any of these things he will i>e liable in damages for 
same, and will be restrained from committing further waste. Sec Wastk; 
Without Impeachment of Wastk. 


Impediments to Marriage.— There are various imiK3di- 
ments to the contracting of a lawful marriage; these are — (1) the existence 
of a prior undissolved (but see Licence ; Makuiace) marriage ; (2) relation- 
ship within the prohibited degrees (see Puohibited iJKOKKp); (3) want 
of sufficient age ; (4) mental incapacity ; (5) physical incapacity ; (6) force, 
fraud, or error. For a full treatment of the subject, see title Makkiaoe. 


Impending. — it was decided in (rrhmton v. Tarmr, 1870, 18 W. K. 
724, that where, as the effect of a probate suit, the proj>erty of a testator 
was in such a position that no person liad a legal right to deal with it, 
litigation was " impending,” for something reciuired to be done to obtain a 
decision as to w^ho was the personal representative of the testator ; and as 
litigation was so impending,” the Court made the usual order for the 
appointment of a receiver. 

As to " impending danger ” within the meaning of article 4 of the Board 
of Trade’s Regulations regarding the use of steam or other mechanical 
traction for tramways, see Jolly v. North Staffordslm'e Tramway Co., Times, 
27th July 1887, and Dovming v. Bimi'iighain and Midla?ui Trams., 1888, 
6 T. L. R. 40. 


Imperial — Of or relating to an empire. This title, which originally 
belongea exclusively to the Holy Roman Empire, w’hich was dissolved 
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1806, has iu modern times been in great measure treated as synonymous 
with royal, although strictly it denotes a title superior to the kingly dignity, 
as the proper meaning of emperor is the chief of a confederation of States 
some of which may have kings as their immediate rulers, as is the case in the 
present German Empire, In this country the title “ imperial ” has been 
little used till recent years. It is true that it occurs in the first article of 
the Act of Union between Great Britain and Ireland (39 & 40 o. in. c. 67), 
where it is, int€,r alia, provided “ that the royal stile and titles appertaining 
to the im^ierial crown of the said United Kingdom and its dependencies 
. . . shall be such as His Majesty, by his royal proclamation under the Great 
Seal of the United Kingdom, shall be pleased to appoint ” ; but it was not 
until after the proclamation of the Queen as Empress of India in 1877, as 
empowered by the Eoyal Titles Act, 1876, that the term came more 
generally into use with us. Sometimes it is used to denote the whole of 
the United Kingdom as distinguished from any of the separate countries 
composing it, but more frequently it refers to the whole British Empire — 
the United Kingdom, colonies, and dependencies. In the latter sense it has 
been much employed of late years in connection with the subject of 
Imperial Federation and Imperial Defence (see the Imperial Defence 
Act, 1888). 


I m peri I ■ — One S. took a licence for a beerhouse in his own name on 
behalf of a woman whose property the business was, and agreed with the 
landlord not to do anything whereby the licence might be imperilled, on 
pain of forfeiting the tenancy and fixtures. He executed a declaration of 
trust in favour of the woman, and handed it to her with the licence indorsed 
in blank. S., wlio was a sailor, having gone away to sea, and, as it seemed, 
with the intention of abandoning the premises, the landlord immediately 
afterwards sought to enforce the forfeiture clause ; but it was decided that 
the absence of S. did not cause the licence to be “ imperilled,” although, if 
the woman liad carried on the business longer than would be required to 
make an application for a transfer of the licence to herself or someone else, 
the effect might be different {Moore v. Robinson, 1878, 48 L. J. Q. B. 156). 
See Ltcensinc;. 


Impertinence* — This was the expression formerly used in 
Chancery proceedings to denote that immaterial matter had been intro- 
duced into a pleading (see Bally v. WUliaim, 1825, 1 M‘L. & Y. 334, 337; 
Mitford^s Pleading, 5th ed., pp. 57, 372 ; and 1 Danieirs Chancery Practice, 
5th ed., p. 292). Needless prolixity was often treated as constituting the 
defect of impertinence {Hlad- v. Emns, 1819, 7 Price, 278 74 .; Oompertz v. 
Best, 1834, 1 Y. & C. Ex. 114), and repetitions of even material statements 
were sometimes considered as being open to the same objection (Allfrcy v. 
Allfrey, 1851, 14 Beav. 235). ^ \ J J 

Impertinence did not afford any ground for demurrer, but the opposite 
party was entitled to have the impertinent matter expunged (see 1 Danieirs 
GHrwery Practice, 5th ed., p. 292 ; 1 Sanders' Orders in Chancery, 1846 ed.). 
Formerly the mode of effecting this was by moving the Court to refer the 
pleading to a master to report upon it, and it was thereupon so referred 
without specifying the particular passages objected to ; but this general form 
of reference having been found inconvenient in practice, the exceptions 
were by general orders in Chancery, dated the 8th of May 1845 and the 
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23rd j(tf November 1850 (see 1 Sanders’ Orden in Ckanenry, n. 993 ; 12 
Bear, ixvii), directed to be taken in writing and signed by counsel describing 
tbe particular passages allied to be impertinent (see 1 Daniell's Chanetry 
Prcutiu, 6th ed, p. 292). 

Tailing exceptions to bills, answers, and other proceedings for impertin- 
ence was abolished by the Court of Chancery Procedure Act, 1852, but it 
was at the same time provided that the Court might direct the costs 
oc^ioned by any impertinent matter introduced into any proceeding to be 
paid by the party introducing the same (15 & 16 Viet. c. 86, a 17). 

The practice as regards the introduction of impertinent matter into 
pleadings is now dealt with by the rules in force under the Judicature Acts 
(see E. S. C., 1883, Order 19, rr. 2, 5, 27 ; Order 65, r. 27 (20) (22)). See 
Steikihg Out. 


Implements — “Things of necessary use in any trade or mv^icry 
which are employed in the practice of the said trade, or without whicli the 
work cannot accomplished. And so also for furniture of household with 
which the house is filled. And in that sense you shall find the word often 
in wills and conveyances of moveables ’’ {Termes dc la Ley), 


Implication. — This word in law bears its ordinary meaning of 
an inference, or something which may fairly bo understood though not 
formally expressed. 


Implied Authority. — See Principal and Age.nt. 


Implied Conditions. — See vol. iii. p. 255; and Caveat 
Emptor. 


Implied Contracts. — See Quasi-Contracts. 


Implied Covenants. — See voL iv. p. 14, as to Covenants in 
Leases; and see further, Conveyancing Acts; Freedo.m from Incum- 
brances ; Further Assurance ; Quiet Enjoyment ; Eight to Convey ; 
Seisin; Beneficial Owner. • 


Implied Trusts.— See Trusts. 
Implied Warranty.— See Wabbantt. 


Import — (roods brought into the country from abroad. The 
importation of certain goods, such as unauthorised reprints of copyright 
books, &lse coin, and indecent or obscene prints, is expre^y forbidden, and 
with regard to certain other goods, such as wine, spirits^ and tobacco, 
restrictions are imposed as to the place and maxmer of their importation. 

VOIi. VL 21 
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On the arrival of a vessel from parts beyond seas, the master is 
required within twenty-four hours after arrival to make a report to the 
Customs authorities regarding his cargo and its consignee, and in addition 
the importer or his agent is required to give details as to the character, 
quantity, and value of the goods, whether they are liable to duty^or not. 
Forms are provided applicable to the different cases of free and dutiable 
goods, and, with respect to the latter, whether the duty is to be paid at 
once on landing or whether the goods are to be warehoused.*" From the 
information thus collected by the Customs authorities are compiled the* 
accounts (so far as dealing with imports) relating to the trade and naviga- 
tion of the United Kingdom, which are periodically laid before Parliament 
by the Board of Trade. For full details as to the importation of goods, 
reference must be made to the Customs Consolidation Act, 1876, and the 
several Acts amending same. 


Import for Sale. — The importing for sale by an unauthorised 
person into the British Dominions of books first composed or written or 
printed and published in any part of the United Kingdom, wherein 
there shall be copyright, and reprinted in any country or place out of the 
British Dominions, is prohibited by sec. 17 of the Copyright Act, 1842. 
The same section makes it an offence to " knowingly sell, publish, or expose 
to sale ” such books, but the two offences are distinct by the addition of the 
word “knowingly” in the second case; and therefore a plaintiff who 
institutes proceedings in respect of a wrongful "importing for sale” is 
not required to give the defendant any notice, but may at once obtain 
an ex jnirte injunction ; if, however, the proceedings are in respect of 
“knowingly selling,” etc., notice of the nature of the copies complained 
of should properly be sent to the importer (Coover v. Whittingham, 1880, 
15 Ch. D. 501). 


ImpoSSibllf'ty. — A patent physical or legal impossibility avoids 
a contract (Anson, Law of Contraxt, 7th ed., pp. 79, 80). In the case of a 
contract for the sale of specific goods, if the goods, without the knowledge 
of the seller, have perished at the time when the contract is made, the 
contract is void (Sale of Goods Act, 1893, s. 6), either because it is impossible 
of performance, or on the ground of mutual mistake ; the rule is apparently 
the same in other cases of antecedent impossibility (Anson, 321, 322), 
unless where there is an absolute promise to perform the contract (see the 
eonflicting decisions of H^h v. Sughruty 1846, 15 Mee. & W. 253, and Clifford 
V. WattSy 1870, L. E. 5 C. P. 577). Impossibility arising after the con- 
clusion of an agreement for the sale of specific goods by their perishing 
without the fault of either party before the risk passes t&»the buyer, avoids 
the agreement (Sale of Goods Act, 1893, s. 7). In other cases, impossibility 
arising after the formation of a contract does not, in the general case, 
excuse the promisor from his performance, unless, indeed, his performance 
was to be conditional on its continued possibility ; but impossibility arising 
from a change in the law wiU exonerate the promisor {Baily v, Dc 
Crespignyy 1869, L. E, 4 Q. B. 180) ; so also if the subject-matter of the 
contract is destroyed through no fault of his, if its continued existence is 
essential to the performance of the contract {Taylor v. CaJdwelly 1863, 3 B. 
& S. 826). A contract by which a person is to render personal services is 
discharged by his death and perhaps also by illness incapacitating him for 
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performing his promise (Eobinson v. Eainson, 1871, L E. 6 Ex. 269; 
Anson, 321-326). See Contkact. 


Impotence. — See Medical Jurisprudence: Nullity of Marriage. 

I m potent iam, Propter (Property).— A iierson may 
have a qualified pro^ierty in animals /era' naturec on account of their own 
inability. For example, when hawks, herons, or other birds build in a 
person's trees and have young ones there, such person has a qualified property 
in the young birds till they can fly, when tlie property expires (2 lUnck. 
Com. 394). 


Impound ; Impounding.— See Distress; Pound-Er*^ cn. 


Impression, First. — A case of first impression is one upon 
which there is no authority to guide the Court to a decision, and which 
therefore the Court lias to decide according to what it thinks just and 
expedient. 


Impressment. — From a very early date the Crown claimed a 
light to irajiress shijis and seamen for the service of the Crown in war time 
(2 Stubbs, 6W.s7. Ifisf. :»1 l-.‘»l:»). Tliis claim is undoubtedly lawful (2 Pike, 
Jfiiif. Or. 271-27*», fi‘'»7), and is recognised by Statutes of ].‘»79, 2 Eieh. 11. 
c, 4; looC, 2 Phil. & Mary, c. 16; and o KWz. c. o, s. 20; Jt. v, 

1770, 2 Cowp. 7)12). 

The case of ship-money, 1637, 3 St. Tri. 825, rests on attempts to make 
inland counties ])ay an equivalent in money for the liability of the maritiine 
counties. 

Pepys in his Diary describes the piwedure of his day (1060, June 30, 
July 1, July 2). In his vie>v the giving of press-money was necessary 
to make the impressment legal. The right continued after the lievolution 
and into the present century, and while now donimnt is by no means 
(ixtinct, any more than the compulsory service in the militia, which can 
at any moment be imposed by proclamation. 

The liability to impressment falls oidy on seafaring men and persons 
whose occupation and calling it is to work in boats or rivers (A', v. Tuhh% 
1770, 2 (\)wp. 512). Any waterman, l)argeman, or lighterman may 
therefore be impressed, except a salt-water ferryman (JEx parte Fox, 1793, 
5 T. 11. 270 ; 2 IftR 596; Fx parte Yomuf, 1808, 9 East, 466). And the 
possession of freehold was no gi'ound of exemption if the freeholder was a 
seafaring man {R. v. Dovglaa, 1804, 5 East, 477). It applies not merely to 
seamen in the strict sense, but to sea-going ships' carpenters, etc. {Ex parte 
Boggin, 1811, 13 East, 549 ; 12 E. E. 431). 

Exemptions. — Except as to salt-water ferrymen, all the exemptions from 
the liability rested on statute. The following exemptions still exist : — 

(1) Persons using the sea for two years from first going to sea (13 
Geo. II. c. 17, 8. 2). 

(2) Persons bound apprentices to the sea service for three years from 
the binding (same Act ; see Softleys case, 1801, 1 East, 466 ; 6 E. E. ^29). ^ 
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(3) Persons who have served in the EoyalNavy for five years, while 
a proclamation pAlling for seafaring men is in force, are exempt for one 
year if discharged on their own application, and for two years if discharged 
by the Admiralty (5 & 6 Will. iv. c. 24, s. 2). 

Protections, — The Admiralty on application must grant written protec- 
tions to persons exempted by the Acts of 1739 (13 Geo. ii. c. 17, s. 2) or 
1836 (5 & 6 Will. IV. c. 24, s. 2), and may grant protection in other cases. 

Procedure, — Impressment is effected under warrants issuW by the 
Admiralty, after a proclamation or Order in Council for impressment has 
been issued (for form, see Prendergast, Navy^ p. 121) to an officer of the 
navy. This officer, or his deputy, with the warrant and a press-gang, seize 
the seafaring men desired. In case of illegality, malice, or irregulaiity, 
resistance even to killing is justifiable (B, v. Broadfoot, 1743, Post. Cr, 
Law, 154 ; R, v. Well, 1788, 1 Black. H. 19 ; R, v. BoHhwich, 1778, 1 Doug. 
197 ; R. V. Phillips, 1778, 2 Cowp. 830). 

A person impressed into the sea service without colour of legal authority 
is entitled to release by Habeas Corpus, not under the Act of 1679 (31 
Chas. II. c. 2), but at common law, or under the Act of 1816 (56 Geo. iii. c. 100) 
(Wilmot, Opinions, p. 105; Goldswainds case, 1778, 2 Black. W. 1207; 
Chahjcornhc's case, 1810, 13 East, 550 ii; 12 R R 431 n). 

[Authorities, — Foster, Grim, Law, 164; Prendergast, Navy, 1852, pp. 
78, 130.] 

Impressment (Carriages, Animals, Vessels).— 

The obligation to provide carriages, animals, and drivers, upon the 
requisition of military officers, for moving regimental baggage, provisions 
of troops on the march and stores, or, in cases of emergency, for conveying 
the officers, soldiers, servants, women, and children, and other persons of and 
belonging to bodies of troops, is now regulated by the Army Act, 1881 
(44 & 46 Viet. c. 58), Part III. Historically this subject is connected with 
the Crown’s ancient prerogative of purveyance, which was abolished in 1660 
(12 Chas. II. c. 24, s. 11), but which, as regards the army, was dealt with 
in subsequent statutes, and the Annual Mutiny Acts, which began to be 
passed at the Eevolution. Closely related to this right of impressment is 
that of the exemption of officers and soldiers from tolls, which is dealt with 
in sec. 143 of the Army Act, 1881 (see Army). Provision for the conveyance 
of troops, etc., by railroad has also been made in various Railway Acts from 
the Railway Regulation Act, 1842 (5 & 6 Viet. c. 55, s. 20), down to the 
Cheap Trains Act, 1883 (46 & 47 Viet. c. 34), which extended their pro- 
visions to the reserve and auxiliary and naval forces, and to the officers and 
men of anv police force. By sec. 16 of the Regulation of the Forces Act, 
1871 (34 & 35 Viet. c. 86), when Her Majesty in Council declares that an 
emergency has arisen in which it is expedient for the pxblic service that 
the Government should have control over railroads and tramways in the 
United Kingdom, the Secretary of State may by warrant empower any 
person to take possession of them, or of any plant, and to use the same for 
Her Majesty's service as directed ; and the directors, officers, and servants 
shall obey the directions of the Secretary of State in regard thereto. 
Compensation for loss or injurv sustained by the exercise of these powers 
is provided for. The National Defence Act, 1888 (61 & 62 Vict.^, c. 31), 
8. 4 (1), gives similar powers to the Government to secure precedence in 
the traffic of railways and tramways for naval and military purposes when- 
ever the militia is embodied, and Her Majesty has signified, under the 
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ha^ of the Secretary of State, that such precedence is expedient for the 
pubuc service. 

The powers of the Army Act can only be exercised in obtaining 
ani^s and carriages, i.e. waggons, carts, or any vehicle of a kind 
suitable for carrying baggage, for the purpose of moving tlie regimental 
Damage and stores ; unless a case of emergency is declared to exist, when 
a * requisition of emergency ** may l)e issued in accordance with the pro- 
visions of sec. 115. Under sec. 31 it is penal, otherwise, to carry any person, 
except sick soldiers or servants. As in the case of billeting there must 
be a route issued to the commanding ollicer who, or an officer or non- 
commissioned officer authorised by him, must proiiuce it to a justice of 
the peace haying jurisdiction in any place mentioned in the i*oute. The 
justice then issues his warrant retpiiring a eonsttible to pnivide, wdthin a 
r^sonable time named, such carriages, animals, and drivers as arc required 
Ihe constable then executes the warrant, and persons having the suit ?.. *>10 
articles must furnish them in a state fit for use. The number ri.^‘^uired 
from each is stated in the warrant, which also s{>ecifics the places from 
and to which they are to travel, and the distances lietween the places. liates 
of payment and regulations arc contiiiiied in the 3rd Schedule to the Act ; 
and the Court of General or (Quarter Sessions of a county or of a borough 
may iipease such rates by not exceeding one-third (s. 113). The police 
authority for any place may cause annuaily a list to be made of persons 
liable to 8U})ply c^irriages arid animals in certain numbers, and if any person 
is aggrieved by such list he may complain to a Court of summary juris- 
diction, and the Court may amend the list (s. 114). liefusal or neglect to 
furnish what is required, giving or agreeing to give money or reward to 
any person to be excused from his obligation, or doing anything to hinder 
the execution of a warrant or order, is punishalile summarily by a fine of 

not less than forty shillings, and not mure than £10. rersons subject 

to military law committing ollences in relation to tlic iinjiressment of 
carriages and tlieir attendants, are punishable by court - martial under 
sec. 31 ; and sec. 116 renders liable a constable neglecting or refusing 

to execute a warrant, or receiving or agreeing to receive, money or 

reward, for excusing or relieving any jierson entered in the list as liable to 
furnish, f)r from l)eing required to furnisli, or from furnishing any can’iage, 
animal, or vessel, either in the ordinary case, or under sec. 115; or if he 
orders tliem to be furnished otherwise than as required by the Act to lie 
furnished, is liable to a fine of not less than twenty shillings, nor more than 
£20. Certain supplemental provisions as to payment and jKirsonation 
whereby fraudulent demands may be made are contained in secs. 119-121. 
The provisions of the Act with regard to the impressment of carriages, eti., 
arc applied by sec. 181 to the auxiliary forces when subject to military law. 

— Stubbs, I/tsL ii. 283 ; Clode, Military Forces^ i. 

347 ; Manual of Military Law, War Office, 1894.] 


Imprest* — 1. “Tlie king’s money was sometimes issued by way 
of prest, or imprest {dc j^raeatitv), either out of the receipt of exchequer, 
the wardrobe, or some other of the king’s treasuries. Imprest seems to have 
been of the nature of a concredUu7n or accomodatum. And when a man had 
money amprested to him he immediately became accountable to the Crown 
for the same ” (1 lladox, ffist. Exchequer, 387). The practice is at least as 
old as the twelfth century (Madox, Ic. 387, 388), and has continued with 
modiiicationB to the present day. An imprest roll was m^e up (25 
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Geo. m. c. 52, s. 22), and auditors of the imprest were appointed by letters 
patent to audit the credits ; but the office was abolished in 1785 (21 Geo. ra. 
c. 52, 8. 1), on the report of the Commissioners of Public Accounts, on the 
ground that the audit was frivolous and nugatory, since it merely verified 
the arithmetical correctness of each account without any accurate examina- 
tion as to the uses to which the specific credit was applied (Cobbett, Pari, 
Del., vol. XXV. pp. 298-307). The Act of 1785 provided for exaipination by 
the commissioners of audit of all persons who had received money by way 
of imprest (25 Geo. iii. c. 85, s. 9). The issue and audit of credits from the 
public revenues is now regulated by the Exchequer and Audit Act, 1866 
(29 & 30 Viet. c. 39), and the term “ imprest ” appears to have fallen out 
of use in the bill. It continues in some of the colonies (see the Imprest 
Supply Acts, 1896 (60 Viet. Nos. 1, 2, 4), of New Zealand). 

2. The term is said also to be applied to money paid on enlisting 
soldiers (Jacob, Law Diet, and to press-money on impressing sailors 
(Wharton, Law Diet, s,v,). 


Imprimatur. — A licence to print a work. In this country such 
a licence was required when the censorship of the press existed. See 
Liberty of the Press. 


Imprisonment. — A man is technically imprisoned (mpriwnd) 
when he is taken into custody or deprived of his freedom. He is not 
imprisoned by being prevented from passing in a particular direction, c,g, 
by obstruction of a highway ; or by being forced to leave particular land, 
e,g, by ejectment as a trespasser. He must be to some extent the captive of 
his custodian or captor ; but a man is imprisoned by being bound or chained 
in the open (3 Black. Go7n, 127 ; Bird v. Jones, 1845, 7 Q. B. 742). 

Where the imprisonment is effected without lawful authority, the 
remedy is by action or indictment for False Ivvprisonment, or by writ of 
Habeas Corpus. 

Penal Servitude, the statutory substitute for transportation, techni- 
cally involves imprisonment, but is distinct in its nature and incidents from 
common law imprisonment, or imprisonment as now understood with 
reference to sentences for crime. 

The power to imprison was incidental to the criminal jurisdiction of the 
Crown, or the sheriff, or of the particular judicial franchises derived from 
the Crown, described in Scotland as heritable jurisdictions. It also existed 
ifl civil matters to a limited degi’ee as a means of constraining or distraining 
the captive by his body to submit to a given jurisdiction, or to satisfy or 
secure a claim or judgment against him. Possibly it may be said that it 
was regarded as in the nature of process for Contempt, w*hich even now in 
many cases is treated as of a criminal character, and is made the basis 
or excuse for all that now remains of imprisonment for debt. The 
prerogative of the Crown to interfere with the liberty of the subject has 
been, and still is, limited by the following charters and statutes : — 

1. NuUub liber howe Mpiatur vel imprisonetur . , . nec super eum ibimus nec super 

euns w/UtefiMis nisi per legale judiciv/m parium suoruwt vel per Regent teme 

(Mag. Cart., ed. 1297, 25 Edw. i. c. 29). ® 

2. No inan from henceforth shall be attached by any accusation, nor forejudged of 

life or limb . . . against the form of the mreat charter and the law of the 
• land (1331, 5 Edw. iii. c. 9). 
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3* ^lone shall he taken by petition or suggestion made to our lord the king, or 
to his council, unless it \ye by indictment or presentment of go^ and lawful 
jjeople of the same neighbournood where such deeds be done in due manner, 
or by process made by writ original at the common law 25 Edw, ill, 
St. 5, c. 4). 

4. fJo man of what estate or condition he be (including serfs as well as freemen) 
shall be . . . taken nor imprisoned . . . without bt^ng brought in answer by 
due process of the law (1354, 28 Edw. iii. c. 3). 

All these provisions of the great charter and its confirmations were 
further recognised and confirmed by the Petition of Bight (1627, Chas. 1. 
c. 1), and by the Star Chamber Abolition Act (1040, 16 Chas. I. c. 10), and 
the Ship Money Act (1640, 16 Chas. i. c. 14, s. 2), and continue as one of 
the cardinal principles of English constitutional law, to which regard must 
be had wherever the express provisions of a statute cannot be vouched 
to warrant restraint of tlie liberty of any man. To these safeguards for 
liberty the Habeas Corpus Act, 1679 (.‘»1 Chas. ir. c. 2, s. 11), added tbf 
penalties of Pkaemunike for any illegal imprisonment of any inliab»;<i?it 
or resident of England in any place out of England. 

Civil Matlrrfi . — The body of a defendant was taken by the writs 
of capias, ad respondendum on mesne process, oi* ad satisfaricnduvi in 
execution of a judgment. 

(a) Mesne J^rocess. — Tlie only modes of civil imprisonment by mesuo 
process are now — 

(1) Extents and other like process against debtors to the Crown (see 
CiiowN Debts ; Extent ; Execution). 

(2) The writ exeat regno, and the almost equivalent procedure 
under sec. 6 of the Debtors Act, 1869 (J12 & 83 Viet. c. 62). 

(.3) Bankruptcy warrants (see Bankruptcy, vol. i. j>. 497). 

(4) Attachment {q.v.). 

(h) In Excvntion , — The only ca-ses in which imprisonment in exmition 
of civil judgment is now j)eriiiitted are — 

(1) Where the judgment is mandatory or for an injunction, and is 
deliberately disobeyed (see Contempt) : 

(2) In the case of an unsatisfied judgment for a j>cnalty, whether 
recovered by penal action or information or otherwise, excluding penalties 
under contracts (32 cS: 33 Viet. c. 62, s. 4 (1)); 

(3) In the case of default by a person acting in a fiduciary character who 
is ordered to pay over money in his possession or under his control, or by 
a solicitor on paying costs ordered to be paid by liiin for misconduct, or in 
paying a sum of money ordered to be paid over by him as an officer of the 
High Court (32 & 33 Viet. c. 62, s. 4 (3) (4) ; 41 & 42 Viet. c. 04). These 
provisions are not abrogated bv the Bankruptcy Act, 1883 (/n re Smit/^ 
[1893] 2 Ch. 1); 

(4) Default in payment over for the benefit of creditors liy a bankrupt 
of salary or income under a bankruptcy order (32 & 33 Viet. c. 62, ss. 4, 5 ; 
46 & 47 Viet. c. 52, s. 53) ; 

(5) Default by a judgment debtor in paying the amount of the judgment 
when he has since the date of the judgment liad means to pay (32 & 33 
Viet. c. 62, ss. 4 (6), 5, 10 ; 46 & 47 Viet c. 52. s. 103 ; see Stmor v. FowU, 
1888, 13 App. Cas. 20). 

The limit of imprisonment under the exceptions is one year, and it is 
usual npw to limit the order accordingly (32 & 33 Viet. c. 62, s. 4 ; Brooke 
V. Edwards, 1881, 21 Ch. D. 230). As to the treatment of civil prisoners, 
see Prison. 

The enforcement by imprisonment of the pa)mient of penalties oy sums 
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summarily recoverable as civil debts is regukted by the Summary Juris- 
diction Acts (42 & 43 Viet. c. 49, s. 35), and is not within the Debtors Act, 
1862 (32 & 33 Viet. c. 62, s. 4 (2); aee lt. v. Pratt, 1870, L. E. 6 Q. B. 176, 
and compare the Employers and Workmen Act, 1875 (38 & 39 Viet. c. 90, 
sa 6, 9, 14, 15), under which payment of civil debts by master oi* work- 
men and the obligations of apprentices can be enforced by imprisonmont). 

Crovm Debts and Suits. — ^The provisions limiting imprisonment for debt 
do not apply to cases in which the Crown is claimant, e.g. for debt (see 
Extent) or for land ; and in summary proceedings for taxes, imprisonment 
may be awarded in default of sufficient distress (Taxes Management Act, 
1880 (43 & 44 Viet. c. 19, sa 89-91)); and see Excise; Stamps. 

Criminal Matters. — Under the common law detention or imprisonment 
was not the appropriate or usual way of punishing treason or felony. Persons 
who had benefit of sanctuary had to abjure the realm; those who had 
Benefit of Oleegy went free ; while those who had neither, except m petty 
larceny, were put to death ; and it is only in recent years and always under 
statute that imprisonment in the modem sense has been made a punish- 
ment for felony. But it appears to have been always available for the 
punishment of misdemeanours or trespasses or contempts against the peace 
of the sovereign, and, coupled with Fine and also with Pilloky, was the 
recognised punishment for such offences. The right to inflict it has never 
been restrained in general terms, and it is still the rule with respect to all 
statutory or common law misdemeanours, where the punishment is not 
prescribed by statute, that the defendant on conviction may be imprisoned 
for a period limited only by the discretion of the Court (see Aebitbaky 
Punishment, vol. I p. 298). In the case of felony where a specific punish- 
ment is not awarded, sentence of imprisonment or penal servitude is 
awarded under 7 & 8 Geo. iv. c. 28, ss. 8, 9 ; 7 Will. iv. and 1 Viet. c. 90, 
B. 5 ; and 54 & 55 Viet. c. 69, s. 1. 

“Hard labour” as an adjunct to imprisonment was unknown to the 
common law, and can never be legally imposed as a sentence without 
statutory authority; and any judgment illegally imposing it may be 
quashed on a writ of error (see Error, Writ of). 

For authority to impose a sentence of imprisonment with hard labour 
it is necessary to refer to the enactment creating or prescribing the modem 
punishment of the oflence. The only general enactments on the subject are — 

(a) The Crown can commute a sentence of death to a sentence of 
imprisonment with or without hard labour (11 Geo. ii. and 1 Will. iv. c. 39,s.7). 

(5) The Penal Servitude Act, 1891 (54 & 55 Viet. c. 69, s. 1 (1)), which 
empowers a Court to substitute for a sentence of penal servitude a 
sentence of imprisonment for not over two years with or without hard 
labour. This is distinct from the powers as to imprisonment reserved by 
16 & 17 Viet. c. 99, 8. 14, and 20 & 21 Viet. c. 3, s. 2. « 

(e) 3 Geo. iv. c. 114, and 14 & 15 Viet. c. 100, s. 29, which permit hard 
labour to be added to the common law sentence of imprisonment for — 

Attempts to commit any felony ; 

Biot; 

Wilful and corrupt peijury or subornation of perjury ; 

Bescue or escape from lawful custody on a criminal ohaxgp ; 

Common law cheats and frauds. 

Conspiracies to cheat or defraud, or to extort money or goods, oivfalsely 
to accure of any crime, or to obstruct, prevent, pervert, or defeat the course 
of public justice; keeping a common bawdy house or g^mhling house, or 
ill-governed and disorderly house; public and indecent exposure of the 
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perscm; public Belling or exposing for public sale or public view any 
obscene book, print, picture, or other indecent exhibition. 

The right to imprisonment on mesne process in criminal cases, ie. for 
safe custody until trial, is treated under Arrest. 

Th8 treatment of prisoners in lock-ups or police cells is dealt with 
under Lock-up. Their treatment, whether convicted or unconvicted, when 
in a Crown prison, is dealt with imder Prison. 

Most infractions of the statute or common law with respect to im- 
prisonment constitute False Imprhionment (q.v,). 

Ecclesiastical Offences, — Ecclesiastical Courts can order imprisonment not 
exceeding six months for persons excommunicated, or against persons pro- 
nounced contumacious. The sentence is executed by writs de contmnacc 
capiendo or de excomnitinicato ca^mndo issued by the High Court on 
significavit under 53 Geo. ill. c. 129 (see Green v. Lord Penmnce, 1883, 6 
App. Cas. 657). 

Military ayid Naval Offences. — See Army and Navy. 

LuntUics. — See Asylums. 

Paupers. — See Poor Law. 

Pridlcge. — There is now no privilege from imprisonment on criminal 
process except in favour of persons clothed with diplomatic immunities (see 
Diplomatic Agents) ; and no privilege from imprisonment on civil process 
except of members of Parliament during the sittings (10 Geo. ill. c. 50, 
8. 2 ; 18 Geo. ii. c. 34, a. 7), and of counsel, solicitor, suitor, and witness 
emido morando et redenndo from or in any Court of justice (see In re 
Preston, 1883, 11 Q, B. D. 545 ; In re Gent, 1889, 40 Ch. D. 190). 

Place of ImpriHonmnit — No imprisonment is lawful in any private place 
of custody. All the old franchise or manorial prisons are long since 
abolished, and from 1404 (5 Hen. iv. c. 10) it has been illegal to imprison 
except in the common gaol or house of correction (1743, 5 Geo. ll. c. 6, 
s. 32). But custody outside the gaol is perfectly legal for so long as is 
necessary to enable the captors to convey the captive to a peace officer, or 
a judicial officer, or a place of public custody, such as a lock-up, police cell, 
or gaol. In all tlie changes of the law of prisons care has been taken to 
preserve for each judicial division of the country some building as the 
common gaol. On the abolition of county and borough or other local 
gaols or houses of correction in 1877 a series of Home Office Orders 
substituted the Crown prisons for the old places of imprisonment. They are 
for the most part collected in St. li. & 0., Kevised, vol. v. pp. 647-652. 
But Bail {q-v.) remains as a relic of the old practice of intrusting offenders 
or debtors to private custody on receiving security for their submission to 
justice, or complying with any judgment, civil or criminal, pronounced 
against them. A man’s bail have still in theory his custody ; but this 
does not entitle them to imprison him in any private place, though they 
may seize him arid surrender him to prison for their own discharge {arUc, 
vol. i. p. 443). 


Improper. — This word means "wrongful,” that is, otherwise than 
by inevitable accident (per Brett, M. K., in 7^ Warkworth, 1884, 53 L. 4. 
P. D. & Ad. 66). 


ImproprletlOll — The granting of an ecclesiastical benefice to 
a laymm or lay corporation. Strictly, the word is the countertdrm of 
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appropriation, which denotes " the annexing of a benefice to the proper and 
perpetual use of some religious body politic,” although in several statutes 
the two words have been used as synonymous (Phillimore, EccL Law^ 
2nd ed., 219-222). 


Improvement Act District.— This was defined by sec. 4 
of the Public Health Act, 1875, as “ any area for the time being subject to the 
jurisdiction of any improvement commissioners ” (see Improvement Com- 
missioners). By virtue of sec. 21 (1) of the Local Government Act, 1894, 
such a district is now called an urban district (see Urban District ; Local 
Government). 


Improvement Commissioners. — ^As defined by sec. 4 of 
the Public Health Act, 1875, these were ‘‘commissioners, trustees, or other 
persons invested by any local Act with powers of town government and 
rating.” They are now urban district councils (Local Government Act, 
1894, s. 21 (1)), and election thereto is governed by the last-mentioned 
statute, except in the case of commissioners having powers and duties in 
respect of any harbours, in which case they continue to exist as a separate 
body as if that Act had not passed (Local Government Act, 1894, s. 65). 
See Local Government ; Harbours ; Urban District Council. 


Improvement of Land. — By a number of statutes passed 
during the present reign provision has been made for enabling improvements 
to be carried out on lands in the possession of tenants for life or other 
limited owners. Various Acts empowered the Treasury to make advances 
out of public money to such owners for drainage improvements ; and by the 
Improvement of Land Act, 1864, great facilities have been granted to such 
landowners for effecting improvements of various kinds. Power is given 
to the Board of Agriculture to entertain, examine, and deal with applica- 
tions for leave to borrow money under the powers of the Act for improve- 
ments, and if it should appear that the proposed improvements would effect 
a permanent 'increase of the yearly value of the lands, to sanction the same. 
The money borrowed is charged on the fee of the lands comprised in the 
sanctioning order, and made repayable with interest by half-yearly instal- 
ments extending over a fixed term of years. These instalments are payable 
by the tenant for life or other person having a limited interest in the land 
oharged, who is also bound to uphold the improvements. Sec. 9 of the Act 
specifies the improvements which may be carried out; these include 
drainage, irrigation, embanking, inclosing of lands, making of roads, tram- 
ways, railways, canals, erection of cottages and other farnr buildings, plant- 
ing for shelter, construction of saw and other mills, and the construction of 
jetties, etc. To these, various other works have been added by sec. 25 of 
the Settled Land Act, 1882, wliich Act also enables a tenant for life, who 
is desirous of applying capital money arising under that Act in or towards 
payment for improvements, to submit a scheme for the execution of 
such improvements for the approval of the trustees of the settlement or of 
the Court ; and provision is made for the expenditure of such mopey, on 
a certificate from the Board of Agriculture or an approved 8^^:veyor show- 
ing that the work has been executed, or on an order of Court. The tenant 
for life and his successors in title, who are protected from impeachment for 
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waste in respect of the execution and repair of the improvements, are bound to 
maintain the same, and insure buildings or other improvements which in 
their nature are insurable, during such period as the Board of Agriculture 
may prescribe. [For a full treatment of this subject, see title Settlkd 
Land Acts.] 

Imprdvement of Towns.— By the Towns improvement 
Clauses Act, 1847, one of a series of important consolidating Acts passed in 
the years 1845-47, certain provisimis usiwUly contained in Acts for iMiving, 
draining, cleansing, lighting, and improving towns were c*(>n8olidated, and 
provision made for their incorporation in special Acts. Tlie statute, besides 
dealing witli drainage matters, empowers the local authority, where it has 
been made applicable, to provide for the numbering, naming, and improving 
of streets, to deal with ruinous or dangerous structures, to Uike precaution^ 
in the case of buildings in course of erection or repair, and enables 
to license and control slaughter-houses. By secs. IGO and 169 of the 
Public Health Act, 1875, these various provisions, other than those ndating 
to drainage, are incorporated into that Act. See Pitblic Healtii ; Town 
Government. 


Improvements, Compensation for. — See Lanolokd 
AND Tenant. 


In accordance with the Form.— A hill of sale made or 
given by way of security for the payment of money is void, unless made ** in 
accordance with the form ** given in the sche<lule to the Bills c>f Sah*^ Act, 
1882 (s. 9). The meaning of the phrase “in accordance with the form " has 
been discussed in several wises. In Ex jtarfr Sfavfordf In m Earhfir, 1880, 
17 Q. B. I). 259, Bowen, L.J., delivering the jiulgment of the full Omrt of 
Appeal (Fry, L.J., dissenting on this jioint), said (p. 270): “A bill of sale 
is surely in accordance witli the prescribed form if it is substantially in 
accordance with it, if it does not depart from the iirescribed form in any 
material respect. But a divergence only l>ecoines substantial or material 
when it is calculated to give the bill of sale a legal coiiHe<|iience or clfecl, 
either greater or smaller, than that which ivoitld attach to it if drawn in 
the form which has l>een sanctioned, or if jt dciwirts from the form in a 
manner calculated to mislead those whom it is the object of the statute to 
protect. . . . Whatever form the bill of sale takes, the form adopted by lif 
in order to be valid, must produce, not merely the like effect, Init the same 
elBfect — that ia^ to say, the legal effect, the whole legal effect, and nothing 
but the legal effect^ which it would produce if c^st in the exact mould of the 
'schedule.^^ In Thomas v. ATcZ/y, 1888, 13 App. Cas. 506, Lord Fitzgerald 
agreed with the view of Bowen, L.J., in Ex parte Stanford (vM that it 

was sufficient if the bill of sale was substantially in accordance with, and 
did not depart from the statutory form in any material rdspect; but he 
refrained from expressing any opinion on the further remarks ot Bowen, L.J., 
above quoted. Lord Macnaghten, in the same case, ^id : ^ It has been h^d, 
and I think rightly, that sec. 9 does not require a bill of sale to be a verbal 
and literal transcript of the statutory form. The words of the Act are, ‘ in 
accordance with the form/ not ‘in the form.' . . . When is an instru- 
ment . . . not in accordance with the statutory form ? 1 ossibly •when 



832 


IN ADDITION 


it departs from the statutory form in anything which is not merely 
a matter of verbal difference. Certainly, I shoiud say, when it departs 
from the statutory form in anything which is a characteristic of that 
form.” See Weir, BUls of Sale, pp. 282 et sea., and title Bills of Sale, 
voL ii. p. 139. 


In Addition , — Where a legacy given by a codicil is *ex:j)ressed to 
be “ in addition ” to one given by the testator to the same legatee in his 
will, the presumption is that the additional legacy is to be paid precisely 
in the same manner as the original ; this construction, however, may be 
controlled by the context. 

[Authority, — 1 Jarman, WillSy 5th ed., 149.] 


In Aid.— Where a testator, nearly the whole of whose real estate 
was mortgaged, devised a part of his real estate to his sons “charged 
nevertheless in aid of my personal estate and in exoneration of any other 
real estate with the payment of my just debts,'' and devised another part 
of his real estate to his daughter, it was held that there was no Sufficient 
signification of a contrary intention under Locke King's Act to exonerate the 
mortgaged estate ; both devisees therefore were held bound to contribute 
rateably to payment of the mortgage debt {In re Newmarch^ Newmarch v. 
Storr, 1878, 9 Ch. D. 12). 


Inaug'uratlon — The act of inaugurating or inducting a person 
into office with solemnity. The observance of Inauguration Day, or the 
anniversary of the sovereign's accession to the throne, as a day of public 
thanksgiving was enjoined on the Church of England by a canon of 1640 
(see Bishop Sparrow's Collection of Articles^ etc,, of the Church of England, 
4th ed., p. 349), and except during the reigns of Charles ii. and William iii. 
particular services have been observed in the Church on that day ever since 
(Phillimore, Eccl, Law, 2iid ed., p. 809). 


In autre droit — in another's right, that is, in a representative 
capacity. An executor who sues for a debt due to his testator is said to sue in 
autre droit When a person sues in a representative capacity the indorse- 
ment on the writ of summons must show this (E. S. C. Order 3, r. 4) ; 
•it should also state, if the fact is so, that the defendant is sued in a 
representative capacity {ibid,). 


In Blood. — Where the persons who were to take under the 
ultimate limitation of a settlement were the settlor's “next-of-kin iu 
blood,'' it was held that the settlor's widow, was excluded {In re 
Fitzgerald, 1889, 68 L. J. Ch. 662). In his judgment, North, J., said, “ The 
result would have been the same if the words had been ‘ next-of-km 
simply; but the additional words ‘in blood' make the case stronger 
against the widow." » 


In Camera.— See Camera, Ik. 
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I jnCApacity • — incapacity to contract, either wholly or injmrt, may 
arise from a variety of causes. These are summarised by Sir W. Anson 
{Law of Contra^, 8th ed., p. 106) thus : (1) Political or professional status ; 
(2) infancy ; (3) artificiality of construction, as in the case of corporations ; 
(4) lunacy or drunkenness ; and (5) coverture. See Contract ; Status ; 
Infants; Husband and Wife; Lunacy. 

In crimmal law children under the age of seven are considered incapable 
of committiri^ crimes, and the acts of children between the ages of seven 
and fourteen which, if committed by adults, would lie crimes, are deemed 
not to be such in their case unless the prosecution can atfirmatively show 
that such persons knew that those acts were wrong. lucajiacity in 
criminal law also arises in certain cases from insanity, coverture, compulsion, 
and necessity (see Stephen, IHgcat of Grim. Law, 5th ed., articles 25-33). 

See also title Disqualification. 


In Cash. — it was decided in S^mrgo's case, 1873, L. 11. 8 Ch. 407, 
that any bond fide transaction between a company and a shareholder wliich, 
if the company brought an action t^^iust him for calls, would support a 
plea of payment, is a payment “ in cash " within sec. 25 of the Coiujmnies 
Act, 1867, which requires that shares shall lie jmid for in cash unless 
otherwise determined by a contract in writing filed with the llegistrar of 
Joint-Stock Companies at or liefore the issue of such sltares. Spargo’s case 
{vhimpra) has been followed in a number of cases since (see these collected 
in Palmer, Company Precedents, Part II., 6th ed., p. 416), but in Ooreyum 
Gold Mining Co. v. Roper in the House of Lords (p892] App. Cas. 125), 
Lord Halsbury, LC., said that he held himself free, if the question should 
ever come before the House, to consider the propriety of those decisions 
which allowed jiayment otherwise than in cash. See Company. 


Incendiarism.— See Arson. 


Incense. — The ceremonial use of incense was a custom of the 
primitive Church. Its use is not, however, si^cified in the Book of Common 
Prayer, and the use of it during or immediately before the celebration of 
the Holy Communion was held illegal in Martin v. Meudmwchw, 1869, 
5 Moo. P. C., N. S. 500, and Sumner v. Wix, 1870, L II. 3 Ad. & Ec. 
(See also article Communion, Holy.) 

These judgments, however, must be held, so far as the rule of finality is* 
concerned, to depend upon the accuracy of historical investigation, and, as 
the matter may again be raised, it may be stated that there is clear evidence 
existing of the ceiemonial use of incense in the Church of England at a 
time subsequent to the Reformation. Thus, to take one instance ; in the 
churchwarden's accounts for St. Nicholas Church, Durham, in 1683, there 
is an entry “For frankincense at the Bishop’s coming, 2 b. 6d.” There is 
also evidence of a ceremonial use of incense in the chapels of Bishop 
Andrews (1555-1626), and also of Bishop Sanderson, Bishop of Lincoln 
(1660-1663) (6.1587 ; A 1663), and a reference to the use of frankincense in 
a rftn'Hi) church by George Herbert, Rector of Bemiston (1630-1633) 
(6.1593; d. 1633). ^ , 

[AtrfAorifte*.— Phillimore, Eed. Law, 2nd ed.; Surtee, Ststory and 
Antigmtits of the County Podatine of Durham, voL iv. p. 62; PRynne, 
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C<mUrhuri/s Doome^ pp. 121-125; MS. of Bishop Sanderson in British 
Museum ; George Herbert, Country Parson!] 


lnC6St is sexual intercourse between i)ersons who are within the 
prohibited degrees of afl&nity or consanguinity contained in the table pre- 
pared in 1563 and annexed to the Book of Common Prayer, and referred 
to in Canon 99 of 1603. These degrees include legitimate as well as 
illegitimate relations, and the half-blood as well as the whole blood {Horner 
V. Horner, 1799, 1 Hag. Con. 352; Sherwood v. Bay, 1837, 1 Moo. 
P. C. 355; B>, v. St Oiks, 1847, 11 Q. B. 173; R, v. Brighton, 1861, 
1 B. & S. 447 ; see Affinity). 

In the law of Scotland incest is a high crime and offence under a Scots Act 
of 1567, c. 14, which defines it by reference to Leviticus c. xviii. It includes 
marriage with a deceased wife’s sister, and was a capital offence till 1887 
(50 & 51 Viet. c. 35, s. 56). As to the mode of enforcing the law, see 
Fraser on Husland and Wife, 2nd ed., 1520; Anderson, Grim, Law of 
Scotland, p. 92. 

In England incest is not punishable by the civil Courts except under 
53 Geo. III. c. 127, as auxiliary to the Ecclesiastical Courts, which alone have 
cognisance, but now very rarely exercise jurisdiction (see Canons of 1603, 
109, 113 ; Steph. Dig. Grim. Law, 5th ed.,p. 132; 2 Steph. Hist. Grim. Law, 
396-429). The punishment is excommunication and penance {Blackmore v. 
Brider, 1816, 2 Phillim. 359). Where a statutory or common law offences 
against females involves incest, this circumstance operates in aggravation 
of sentence.. 

Incestuous marriages are now in all cases absolutely void and not 
voidable only (see 5 & 6 Will. iv. c. 54 ; Andrews v. Ross, 1888, 14 P. 1). .15). 
But they are sufficiently marriages to support a prosecution for bigamy. 
See Bigamy. 

Incestuous adultery by a husband is per se a ground of divorce without 
the need of proving cruelty or other matrimonial ofiPence (20 & 21 Viet. c. 85, 
s. 27). But accusing husband or wife of incest is not per se legal cruelty nor 
ground for judicial separation {R'lissell v. Bussell, [1897] App. Cas. 395; at 453). 

[Authorities . — Hammick on Marriage, 2nd ed., 30-42 ; Geary on Marriage, 
30-32 ; Phillimore, Eccl. Law, 2nd ed. ; Brown and Powles on Divorce, 
6th ed., 220.] 


In Charge. — Sec. 126, subsec. 2 of the Public Health Act, 1875, 
•imposes a penalty upon anyone who being “ in charge ” of a person suffering 
from any dangerous infectious disorder exposes such sufferer in public 
places without taking proper precautions against the spread of the disorder. 
A medical man who merely walks by the side of a patient who is able to 
walk alone is not “ in charge ” of such person {Tunbridge Wells Local Board 
V. Bisshop, 1877, 2 C. P. D. 187). 


Inch of Candle. — See Auction. 


Incident — “A thing appertaining to or following another as a 
more worthy or principal ” {Co. LUt 151 5). Thus, a court baron is incident 
to a manor, rent to a reversion, and distress to rent. 
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IflCidental. — ^Although on a sale by a tenant for life under the 
Settled Land Act, 1882, the costs of obtaining the concurrence of niortgi^i'ees 
to such sale are costs “ incidental ” to the exercise of the tenant for life’s 
statutory powers within sec. 21, subsec. x. of the Act, yet where the mortgages 
have baen granted by the tenant for life simply for his own purposes and 
his own benefit, such costs ought not to be allowed to be jMvid out of capital 
money produced by the sale (Cardigan v. Ourzon Horn, 1889, 58 L. .T. 
Ch. 436). • 

Services “ incidental to the duty or business of a carrier ” primA facie 
include station accommodation, use of sidings, weighing, checking, clerkage, 
watching, and labelling, provided and performed by a railway comiiany 
in respect of goods traffic conveyed by them as carriers {Hall v. London, 
Brighton, and South Coast Jttoy. Co., 1885, 15 Q. 11. 1). 505 ; Smrerhg v. Great 
Northern Rwy. Co., 1891, 60 L. J. Q. B. 467) ; luit the taking of waggons 
from private sidings and attaching them to the trains, nr returning same 
such sidings, or allowing a consignor to leave goods on ground adjoininc i be 
railway line, do not fall within the category of such services {Laneojdiire and 
Yorkshire Ru'y. Co. v. Gidloiv, 1875, U R. 7 H. L. 517). See also Stroiid, 
Jud. Diet. 


I ncident£ll Expenses. — Where a judge’s order directed a stay 
of proceedings on jmyment of debt and costs, witlj a stipulation that in 
defaidt of payment the plaintill should be at liberty to sign judgment, issue 
execution, and levy the delit and costs, together with the costs of execution, 
sheriffs poundage, officer’s fccss, “and all other inculental exi^nses,’’ it was 
held that the sheriff was right in refusing to levy as “ incidental exjKUJses," 
the costs of a rule to return the writ {Hutrliinson v. Humbert, 1841, 10 L. d. 
Ex. 418). 


Incidentsi or Conducive. — The memoranduin of asH«x'iation 
of a joint-stock company, after stating the main objects for which the 
company has been formed, usually empowers it to do all such other things 
as are “ incidental or conducive ” to these main objesets or any of them. In 
several cases these words have Ixjen tieated as material ; fr»r example, in 
Simpson v. WeMmimter Palace Hotel Go., 1860, 8 11. L. 712, where the objw.ts 
for which the company was established were stoted to U: “ for the erection, 
furnishing, and maintenance of an hotel, the carrying on the usual business of 
an hotel and tavern therein, and the doing all such things as arc incidental or 
otherwise conducive to the attainment of the above objects,” it was held tliat« 
the letting off, for a short period, of a large pf)rtion of the hotel to a Govern- 
ment department was intra vires the company, as Isiing “ incidental or other- 
wise conducive*” t(» the attainment of the comjjany’s objects. See the whole 
of the cases on these words collected in Buckley, Companies Acts, 7th e<l., 
p. 569 n. {x ) ; see also Palmer, Company Precedents, 6th ed.. Part I. p. 213. 


Incl&USft — An enclosure round, a house (Kennet, Paroeh. Antiq., 
Glossary). 

Inclosure Acts. — ^The inclosure of wastes and common lands 
has been the subject of legislation for many centuries,— the first statute 
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dealing with the question being passed so earlj as the year 1235. This was 
the Statute of Merton (20 Hen. iii. c. 4), which, with the Statute of West- 
minster the Second (13 Edw. i. st. 1, c. 46), enabled lords to approve, that is, 
to inclose, waste lands, provided they left sufficient common of pasture for 
the freeholders. Under the power thus conferred much land was inclosed; 
in later , times, however, when it was considered a national benefit to bring 
as much land as possible under cultivation, inclosures were chiefly effected 
by private Acts ; of these, during the period between the Revolution and 
1845, when public opinion began to change on the expediency of wholesale 
inclosures, it is said there were about four thousand, by which no less than 
over seven million acres of commons or common fields were inclosed (Shaw- 
Lefevre, English Commons and Forests^ 20). A certain amount of inclosure 
was also brought about for plantations under a statute of 1756 ; and certain 
other inclosures were effected under an Act of 1773 relating to common 
fields. 

Under the private Inclosure Acts commissioners were appointed in each 
case to carry out the inclosure, and as the clauses defining their duties and 
powers were practically identical in every case, these were consolidated into 
one general Act, the Inclosure Act, 1801, which, however, has now been 
superseded by the Inclosure Act, 1845, and the Acts amending same. By 
the Act of 1845 the Inclosure Commissioners {q,v.) were appointed to deal 
with all cases of inclosures; but these Commissioners have now been 
replaced by the Board of Agriculture (j.v.), without whose sanction, subse- 
quently confirmed by Parliament, no inclosure of commons can now take 
place either under the modern statutes or under the Statutes of Merton and 
Westminster the Second (Commons Act, 1876 ; Law of Commons Amend- 
ment Act, 1893). 

Lands subject to inclosure under the statutes are defined by sec. 11 of 
the Inclosure Act, 1845 ; these are "lands subject to any rights of common 
whatsoever, and whether such rights may be exercised or enjoyed at all 
times, or may be exercised or enjoyed only during limited times, seasons, or 
periods, or be subject to any suspension or restriction whatsoever in respect 
of the time of the enjoyment thereof ; all gated and stinted pastures in which 
the property of the soil or of some part thereof is in the owners of the 
cattle gates or other gates or stints, or any of them ; and also all gated and 
stinted pastures in which no part of the property of the soil is in the owners 
of the cattle gates or other gates or stints, or any of them ; all land held, 
occupied, or used in common, either at all times or during any time or 
season, or periodically, and either for all purposes or for any limited pur- 
pose, and whether the separate parcels of the several owners of the soil shall 
,or shall not be known by metes or bounds, or otherwise distinguishable ; all 
land in which the property or right of or to the vesture or herbage, or any 
^rt thereof, during the whole or any part of the year, or the property or 
right of or to the wood or imderwood growing and tgi grow thereon, is 
separated from the property of the, soil; and all lot meadows, and other 
lands the occupation or enjoyment of the separate lots or parcels of which 
is subject to interchange among the respective owners in any known course 
of rotation or otherwise.” 

The initial procedure relative to the inclosure of such lands is now 
regulated by the Commons Act, 1876, by which the Board of Agriculture is 
empowered to entertain applications for a provisional order (1) for the 
regulation of a common, or (2) for the inclosure of a common, or ^) partly 
for the inclosure and partly for the regulation of a common. (The regula- 
tion^as distinguished from the inclosure, of commons is dedt with under the 
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titles ^MMON and Mstropolitan Commons; this article is further limited 
to the inclosure of commons other than those within the Metro{K)litan area ; 
as to the inclosure of the latter, see Metrojpoutan Inclosure Acts.) 

deviously to making an application to the Board of Agriculture for a 
provisisnal order, persons wishing to inclose must give notice of their 
intended application by advertisement inserted in the newB{)a})er or news- 
papers having the largest circulation in the neighbourhiHKi of the common — 
two insertions in ordinary cases being sufficient ; and also, in the case of a 
suburban common, that is, one within, or within six miles of, a towTi — a 
“ town ” being defined as a inuniciiml corporation or urban district, having 
a population of not less than five thousand inhabitants — serve notice o!i 
such locail authority (Act of 1876, s. 10 ; Board s Reijulaiiom, ss. 6 and 7). 
Applications, whicli can only be made by jHirsonH representing at least one- 
third in value of those proposed to be aflected by the pr<i visional order 
(Act of 1876, 8. 2), must be in writing, and accomjMinied by a map definipy: 
the land proposecl to be dealt with, copies of the newsjwipers in whic') i he 
advertisement appeared, and proof of service, in the case of a suburban 
common, of notice on the local authority {ibid, s. 10; Rqiulatium, s. 8). 
Evidence must also be furnished in support of the ap})Ucation considered in 
relation to the benefit of the neighbourhood as well as private interests 
(Act of 1876, 8. 10); and if the Board is satisfied that a prinUt /iwir wise for 
incloHure has been made out, a locuil inquiry by an assistant commisHiouer 
will be ordered (ibid, ss. 10, 11). The assistant commissioner insj)ectB the 
common in (question, and, after due notice has been given, holds jmblic 
meetings in the locality to hear all jiersons desirous of being heard, ami 
otherwise obUiins all siuii information as may enable him to rei)ort fully to 
the Board as to the expedienevof granting the aiqdieation (ibuL ; Refjulaimi^, 
8 . 12 ). 

The lioard may require, as a condition of allowing the inclosure to be 
effected, the appropriation of an allotment for recreation purposes, allot- 
ments for the labouring poor, the preservation of aeceHS to any particular 
])oints of view’, the preservation of particular trees or objects of histori(uil 
interest, and the setting out of roads, bridlejxiths, or fo(»tpathH (Act r»f 1845, 
88. 30, 31 ; Act of 1876, ss. 7, 3»4). If satisfied upon these iK)int8, and that 
it is otherwise expedient to proceed, the Board frames a draft provisional 
order, whicli, after notice of it has lieen duly given, will be certified, if it 
appears that at least tw'o-thirds in value of those intercHted coiiHeiit, or in 
the ca.se of a common over which the freemen, burgesses, or inhabitant 
househulders of any city, borough, or tow'ii are entitled to exercise rights, 
that two-thinls in number of such jiersons consent, or, where the common 
consists of the waste lands of a manor, that the lord of the manor consents.# 
When certified, the provisional order is submitted to rarliament for con- 
firmation (Act^of 1876, 8, 12). 

Wlien the provisional order has l^en confirmed, the Board convenes a 
meeting of the parties interested, for the purixise of appointing a valuer to 
carry out the inclosure, and to resolve ujjon instructions to him on any 
matters not inconsistent with the terms of the provisional order (Act of 
1845, ss. 33, 34). The valuer then proceeds to hear the claims of the 
parties, and to divide, set out, and allot the land among those interested, 
according to their several interests, and also to set out those jiortions (if 
any) to be devoted to public purposes (for the management of which there 
are elaborate provisions), and generally to carry out the instructions given 
him at the meeting at which he was appointed. The costs of the inclosure 
are borne rateably by those interested. Encroachments on the comnmn of 
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over twenty years’ standing are to be deemed ancient indosures {^nd. & 52). 
Having determined all claims, the valuer draws up a schedule of those 
allowed by him, which is then deposited for public inspection ; and if these 
allowances are not appealed against to the Board, or from the Board to the 
Courts, the valuer draws up his report. This is deposited for public inspec- 
tion, after which the valuer makes his award, which, when confirmed by the 
Board, is conclusive evidence that the Act has been complied with {ibid. 
ss. 65, 102-105). « 

The several allotments, except those set apart for public purposes, have 
to be inclosed, ditched, and fenced as the valuer may direct {itnd. s. 83). 

Town and village greens cannot be inclosed, but provision may be made 
for protecting their surface and fixing their boundaries (ihid. s. 15) ; encroach'^ 
ments on these ^eens are deemed public nuisances (Act of 1876, s. 29). 

Partitions and exchanges of lands, and the division of intermixed lands, 
may also be effected under the Inclosure Acts. 

{Avihority . — See Elton, Law of Copyholds, 2nd ed., pp. 286-299, and 
App. I. and II., giving the Begidatims of the Board of Agriculture ; see also 
titles Common ; Mbtkopolitan Inclosxjbe Acts.] 


Inclosure Commissioners — Certain persons appointed 
under the powers conferred by the Inclosure Act, 1845, to whom, in con- 
junction with the First Commissioner of Woods, was intrusted the duty of 
carrying the Inclosure Acts into execution. By the Settled Land Act, 
1882, s. 48, these Commissioners were reconstituted as the Land Com- 
missioners, who again were replaced by the Board of Agriculture {g.v.) under 
the Board of Agriculture Act, 1889. 


Incogfni'to (DipL). — A. sovereign travelling incognito, though ho 
enjoys as sovereign the right of exterritoriality ig.v.), is entitled to be 
treated as a private person, if he so wishes. But when he chooses to put 
an end to such incognito, he is entitled to all the prerogatives of a sovereign. 
Thus the King of Holland in 1873 was condemned by the police Court at 
Clarence in Switzerland to a fine, which was at once annulled on his making 
known his ro 3 ral position (Eivier, Droit Des Gens, Paris, 1896, L 418). In 
diplomacy a distinction is made between simple and strict incognito, the 
former being a diplomatic fiction used to dispense with ceremonial. In 
MigheU v. The Sultan of Johore, who was sued in England imder the ina^- 
nito of Albert Baker ([1894] 1 Q. B. 149), an order for substituted service 
,was set aside and all procee^ngs stayed, on proof by the defendant that he 
exercised in his country “without question the usual attributes” of a 
sovereign ruler. It was contended that, inasmuch as a foreign sovereign 
may submit to the jurisdiction of the Courts of this country, 'and the Sultan 
of Johore had taken an assumed name and acted as a private individual, he 
had submitted to the jurisdiction, and could not claim his prerogative as a 
sovereign. “ I am of opinion,” said Lopes, L.J., “ that no such inference can 
be drawm In my judgment the only mode in which a sovereign can submit 
to the jurisdiction is by a submission in the face of the Court, as, for 
example, by appearance to a writ. That he intends to waive his rights bjr 
taking an assumed name cannot be inferred.” 


Income. — See CoBPCS ANi> Income; Income Tjx 



Income Tax. 


INCOME TAX 

TABLE OF CONTENTS. 


389 


Prrliminart .... 

NaTUR| 

Inciubkce .... 
Taxable Subject . 
Classification of Income 
Schedule A.^Owners of Laml 
„ B . — Occwpitrs of Land 

n C . — Public Funds . 


. 339 Scheduled. — Trades^ Profanmis^dc, 343 

. 340 „ £. — Public EmphynmU . 346 

. 340 Deductions, Allowances, and 

. 340 Abatements .... 346 

. 340 Exemptions 347 

. 341 Management, Assessment, and 

. 342 Collection 350 

. 343 


PRELIMINA.UY. — After numerous att.empts by the Crown and Parliament 
to devise a system of taxation which would roach personal property, and 
prevent evasion or untrue returns, Pitt in 1799 established the income 
tax (39 Geo. iii. cc. 13, 22). In 1803, Addington introduced modifications 
into Pitt’s scheme (43 Geo. iir. c. 122), and in 180G (45 Geo. ill. c. G;>) 
further modifications were made. The tax was dropped in 1816, b : was 
revived in 1842 by Peel, by the Act on w^hich it is now mainly based 
(5 & 6 Viet. c. 35), wliich is a re-enactment of the Act of 1806, with 
certain additions and alterations. The history of these experiments on 
taxation up to 1842 is treated in Dowell on Inromr , Tax JAiw»y 4th ed., 

pp. i.-xlii. The whole of the law on the subject of the tax is purely 

statutory, and depends ( 1 ) upon the construction of the statutes ; (2) upon 
their application as construed, to the persons or prt>perty sought to be 
charged, exempted, or relieved. The rule of construction (which is not a 
rule of law, but a ])rc8umption only) applicable to taxing Acts, is said to be 
that the letter and not the spirit of the statute is to be followed. Unless 
Parliament has by express words or obvious intention, ascertained by 
examining the whole of tlic statute, laid a tax on an individual, no 

extraneous considerations of jKilicy or equity will justify the Courts in 

bringing such individual witliin the net of the revenue (Colinens Iran Co , v. 
IHaeh , 1883, 6 App. Cas. 315 : Cam viiMwners for Special Ptir/MMCH of Income 
Tax V. Pemad , [1891] App. Cas. 531; Maxwell on StatatCH , 3rd ed., 168, 
401 ; Hardcastle on Statutoi, 2nd ed., 442, 523-525). 

The Income Tax Acts, while applicable since 1853 (16 & 17 Viet. c. 34) 
to the wdiole of the United Kingdom, are framed in the main in the 
language of English lawyers, without always insei’tiiig the equivalent terms 
of Scotch or Irish law. This fact, undoubtedly, may cause difficulty of 
application ; but all serious doubts have thus far been re&olved by the 
action of the House of Lords as the commune forum of all three countries, 
and the incidence of taxation under the Acts has been thereby equalised. 
The effect of the sfaitutes in England is here alone considered, without* 
regard to the particular modifications of the taxation affecting only Scot- 
land or Ireland. 

The scheme taxation has lieen to provide (1) by the Acts of 1842 
(c. 35) and 1853 (c. 34), a code of directions as to the mode of assessing 
and levying the tax when granted ; (2) by an annual Act, the rate at whicn 
the tax is to be levied for the current financial year. These annual Acts 
frequently also contain amendments of the code, altering the incidenc^e tor 
exemptions or the mode of levy. The effect of this mode of legislation has 
been said by Lord Macnaghten in Income Tax Comm/isdonerst v. Pcmsel, 
[1891] App. Cas. 532, 591, to make the income tax code annual, and to 
override exemptions in any local Act of earlier date than the annual 
fthATging Act, and the Acts themselves are distinctly unfavourable to any 
theory of local immunitiBS, * 
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Nature. — The tax is an equal " pound tax ” of so much on every pound 
of taxable income from property, real and personal, professions, trades, and 
offices. The scale of taxation does not, as in the case of the new estate 
duty, ascend with the wealth of the person taxed. 

The amount of the tax for any given year is settled annuallf by a 
charging Act ; that now in force is the Finance Act, 1897 (60 & fil Viet, 
c. 24, s. 4), The year of charge is from April 6 to the next April 5 (5 & 6 
Viet. c. 35, s. 176 ; 43 & 44 Viet. c. 19, s. 48). * 

The tax is payable on or before January 1 in the year of charge (1880, 
c. 19, s. 82), except in the following cases : — 

(a) Eailways, which pay the tax under Schedule D, by four quarterly 
payments, beginning on June 20 (1880, c. 19, s. 95). 

(b) Tax payable by way of deduction (1842, c. 35, s. 158). 

Default in payment of income tax makes the taxpayer a Crown debtor. 
Payment may be enforced by distress, or by detention of a defaulting 
taxpayer in prison by warrant of the general commissioners (1880, c. 19, 
ss. 82-91). 

Incidence. — The taxation ultimately falls on the beneficial interest in 
the taxable subject, whether vested in a natural or legal person ; hut special 
rules are made as to the mode of charge and collection in the case of 
corporations, societies, persons under disability, persons abroad, trust 
property, property in Court (1842, c. 35, ss. 40-54, 173 ; 1878, c. 21, s. 18), 
and as to deduction of tax from interest payable under contract or will or 
out of profits of trade. In the case of decease, the executors must pay the 
accrued tax (1842, c. 35, s. 173 ; 53 & 54 Viet. c. 8, s. 24). 

Taxable Subject. — The subject of the tax is (1) all income derived 
from whatever source in the United Kingdom, whether by residents or 
absentees, subjects or aliens ; (2) all income derived from sources outside 
the United Kingdom, and received in the United Kingdom by subjects or 
aliens resident therein (1842, c. 35, ss. 88, 104 (iv.) ; 1853, c. 34, ss. 2, 5, 6 ; 
Colquhoun v. Brooks, 1889, 14 App. Cas. 493 ; Forbes v. Scottish Promdehi 
InstUutio7i, 1896, 23 Eettie, 323). Eesidence means not “ domicile,” but an 
established place of abode {Rogers v. Lilaiid Revenue, 1879, 1 Tax Cas. 225 ; 
Lloyd V. Sulley, 1884, 2 Tax Cas. 37). 

A company which is formed under English law, and has a registered 
ofiice in the United Kingdom, and carries on business partly there, is 
treated as resident there {San Paulo Brazilian Rioy, Co, v. Carter, [1896] 
App. Cas. 31). A foreign company or person carrying on business in Eng- 
land, but not domiciled or resident there, is chargeable only on the profits 
made on business done there {Ch^aivger v. Gough, [1896] App. Cas. 325). 
•What amounts to carrying on business is difficult to say, having regard 
to the cases there discussed and Watson v. Sandie, 1897, 14 T. L. E. 124. 
But foreign investments of an English company are treated as part of its 
trading assets if remitted to England {Norwich Union Fire Assurance Co. y* 
1896, 44 W. E. 384). 

Temporary absence by a person ordinarily resident in the United 
Kingdom does not exempt from duty; nor does presence in England for 
temporary purposes for not over six months create a liability to the tax 
(1842, c. 35, s. 39). 

Where persons abroad receive income from England through trustees, 
guardians, agents, and the like, it is taxable (1842, s. 41), ancL the tax 
must be deducted by the trustee, agent, etc. 

Classification of Income. — ^The sources of income are classified under 
five heads, by what are called the schedules of charge in the Act of 16^^ 
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which are framed with regard to consideration of the most effectual way of 
assessing the particular income so as to prevent error or deceit 

They may be siunmarised thus : 

Income or profits derived from ownership or occupation of land — 
Schedliles A, B. 

Income derived from investments in public funds — Schedule C. 

Income derived from public otlice — Schedule E. 

Income derived from professions, trades, or callings — Schedule D. 

The provisions of the Act specifically applied to duties in a ])articular 
schedule are, where not repugnant to the specific provisions applied to 
duties under other schedules, to be also applied to them (see Tmnanf v. 
Smith, [1892] App. Cas. 150, ICO). 

Schedule A. — ImiuL — Lands, tenements, and hemlitaments or heritages 
in respect of the ownei-ship thereof on the annual value thereof (1853, c. 84, 
8 . 2 ). 

For the purpose of tliis schedule outside London the value is Uike* iw be 
the same for 1897-98 as for 1896-97 (GO & 61 Viet. c. 24, s. 4), and is 
assessed by tlie surveyors of taxes (1896, e. 28, s. 80). In the metropolis, 
it is as fixed ))v the valuation list of 1896, and tlie supplemental lists under 
82 & :'.3 Viet. c. 67. 

The rules for a8se8.smcnt are contained in sees. 60, 61 of the Act of 1842. 

I. Tlie general rule is to assess the lands at their rack rent, if fixed 
wdthin seven years before the assessment, or if md. at the rack rent which 
it is estimated they would feteli (s. 60 (i.), s. 68 (x.), s. 64 (xi.), ss. 65, 
66, 67, 68. 70), 

II. “ Heredilauients include easements, profits it prendre in alieno mlo, 
such as sitting rights, or rights to cut timlier or salealile underw^CHHl on 
land not in occujiation of the owner, tithes in kind (three years* average), 
ecclesiastical tithes and dues (three years* average), and com))ounded tithea, 
but not tithe rent-charge (one ye^ir’s juotits), manors (with their dues, 
services, and casual profits), and fines on leases or renewals (one year's 
]»rofits). In the case of fines, the general commissionerB may discharge 
the assessment if the fines have been ajiplied as “ productive ca])ital ’* on 
which profit has arisen (Mostt/n v. JA)ndon, [1895] 1 Q. B. 170). In the 
case of manors, tlie return is made on an average of seven years of the dues, 
etc. {Norfolk {Duke) v. Lanmrqve, 1 890, 24 Q. B. D. 485). The general rule 
of assessment does not apply to these hereditaments (other than profits 
h p-endrr), and they are assessed in accordance with the regulations of 
8. 60, No. ii. 

Inditstrial concerns arising out of land are asseBsed on the profits 
received from the going concern. • 

(а) Quarries of stone, limestone, slate, or chalk, on those of the preceding 
year, whether the working is by open cast or underground {Jones v. 
Cwmorthen Slate Co., 1879, 5 Kx. D. 98). 

(б) Mines of coal, tin, lead, copper, etc., ejnsdem t/eneris, on an average of 
the five preceding years, subject to abatement if the value is decreasing 
from unavoidable causes (1842, s. 60, iii. (2) iv. (5)), and with a diminution 
for wear and tear of machinery and plant which are included in the mine 
for valuation (1878, c. 15, s. 12). The ruling decisions on the mode of 
assessment are, Coltness Iron Co. v. lilaxk, 1888, 6 App. Cas. 316, and 
Broughton Coal Co. v. KiripUrick, 1884, 14 Q. B. D. 491 ; and as to cost 
book mines, MoraTvt v. Wheal Grenville Mining Co., 1894, 3 Tax Cas. 298. 

The duty on alum works, gas works, iron works, salt works, water works, 
canals, docks, drains and levels, inland navigations, railways, rights of market,^ 
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fair, or toll, and like concerns, is charged on the persons carrying on the con- 
cern, or their managing officers or agents, and is assessed on the profits of 
the year preceding (1842, s. 60 (iii.))> without deduction for “improve- 
ments ” and exclusive of the lands used in or about the concern {Highlarid 
Bwy, Co. V. Balderston, 1889, 2 Tax Cas. 485). It is immaterial whetlfer the 
works are in the hands of commercial or municipal owners {In re Olnsgow 
Corporation, 1876, 1 Tax Cas. 122 ; Dillon v. Haverfordwest {Mayor, etc.), 
[1891] 1 Q. B. 875); though in the latter case there are meaner of making 
no profit (see Glasycnv Corporation v. Inland Revemie, 1875, 1 Tax Cas. 28; 
Miller v. Glasgow Corporation, 1886, 2 Tax Cas. 131). 

The expression “toll” includes coal duties {A.-G. v. Blcaik, 1871, L. E. 
6 Ex. 308) and harbour tolls {Scnorey v. King's Lynn Harbour, etc., 1887, 
2 Tax Cas. 201 ; Hall v. Same, 1875, 1 Tax Cas. 23). Burial boards and 
cemetery companies are assessed imder this head if they make a profit 
{Portdbello Town Council v. Sulky, 1890, 2 Tax Cas. 647). 

As a general rule, property, etc., under Schedule A is charged in the 
parish where it is situate. But manorial dues are charged where the 
manorial Court is held, and fines where the recipient resides ; while railways, 
etc., are charged where the general accounts are made up (1842, c. 35, 
s. 60 (iv.) ; 1880, c. 19, s. 53), and mines where they are situate or where 
their produce is manufactured (1842, s. 60 (iv.) (5)). 

Where the owner has not been in for the full year, the estimate of the 
profits is made on the receipts for the period of ownership (s. 60 (iv.) (6)). 

The person usually charged is the occupier, subject to right of deduction 
from the rent payable to the owner (ss. 60 (iv.) (9), 63). The owner cannot 
shift his liability on to the tenant (s. 73). 

But in the cases of houses under £10 value, or occupied by accredited 
ministers of a foreign State, the owner is charged (s. 60 (iv.) (3) (7)), and 
in the case of official residences belonging to the Crown except in a royal 
palace, the occupier is charged and pays as owner (s. 60 (iv.) (8)) {Coomber v. 
Berks Justices, 1884, 9 App. Cas. 61). Under the Finance Act, 1894, c. 30, 
s. 35, deductions are made on the assessment of lands in cases in which the 
annual value is estimated otherwise than by relation to profits, in certain 
cases there set out in detail. 

Schedule B provides for assessing lands, tenements, and hereditaments 
in respect of the occupation thereof on the annual value thereof. The 
schedule extends to the same subjects as Sched. A, except dwelling-houses 
and their domestic offices (other than farmhouses occupied under one demise 
with farm lands for farming), and warehouses or buildings occupied for 
trade or profession (s. 63 (vii.)). 

• It deals mainly with occupation of farms and farmhouses let therewith 
for agiicultural purposes, but it applies also to the occupation of deer 
forests or shootings {Middleton v. Lord Advocate, 1876, 3 Eettie, 599 ; Bevdl 
V. Scott, 1896, 23 Itettie, 772). Farmers can elect to be assessed under 
Sched. D (1887, c. 15, s. 18). 

Outside London the assessment for 1897-98 is the same as for 1896-97 
(60 & 61 Viet. c. 24, s. 4), and the tax is charged only on one-third of the 
annual value or on less if the year’s profits are shown to be less (1896, c. 28, 
Bs. 27, 28, 30; 1897, c. 24, s. 4). This change assiinilates the tax in 
Englrad to what it had always been in Scotland. 

The one-eighth deduction prescribed by the Act of 1842 (c. 35, s. C i 
(vii)) was abolished in 1896 (c, 28, s. 26 (2)). 

The system of assessment is the same tmder Sched. B as imder S^ed. 
A, except as to market gardens or nurseries, which axe assessed under 
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Sob^ D (1842, c. 35, a 63 (viii)). Hop groimds so assessed, but ore 
now dealt with like other agricultural, land (1853, c. 34, a 39). ISiis 
system makes the basis of charge the rent or annual value; but persons 
occup^g lands for husbandry only, whose profits are less than one-third 
of the annual value, are entitled to abatement (1851, c. 12, a 3 ; 1853,0. 34, 
a 46 ; 1880, c. 20, a 52 ; 1890, a 8, a 23 ; 1896, c. 28, as. 27, 28). 

Jkduetims an Account of Duties. — A deduction is allowed of one-third 
of a rent-cfiarge under a drainage loan granted out of public money under 
statutory authority (1853, a 42). 

Occupiers of lands must pay the income tax under Sched. A, and deduct 
from the next payment of rent the part thereof attributable to the owner 
(1842, a 60 (iv.) (9); 1853, a 40). If they do not so deduct, they cannot 
recover it back {Cummin^ v. Bedborough, 1844, 15 Mee. & W. 438). It is 
immaterial whether the landlord is assessed or not {Swatnian v. AvMcr, 
1855, 24 L. J. Ex. 185). The deduction is at the rates running while Mte 
rent, etc., was accruing (1864, c. 30, a 15). Owners of land must loduct* 
the tax assessed on tithe rent-charges, quit rents, and other annual pay- 
ments reserved and charged on the land (1842, c. 35, a 60 (iv.) (10) ; 1853, 
c. 34, 8. 40), before Itaying them over. 

No contract can be legally made transferring the liability of a person 
subject to tax under Schedules A and B (1842, c. 35, s. 73). 

Schedule C . — Public Funds. — The tax is levied upon the annual value 
of all profits arising from annuities, dividends, and shares of annuities jaiy- 
able to any person, body politic or corporate, comjiany or swiety, whether 
corporate or not corjiorate, out of any public revenue (1842, c. 36, 
8. 88 ; 1853, c. 34, s. 2), whether of the United Kingdom or any colony 
or dependency or of any foreign State. This includes the interest on 
Exchequer bills or Treasury bills, and securities issued at any ]mblic 
office, and East India bonds (1842, c. 35, s. 97 ; 1854, c. 24, s. 3), and 
coupons annexed to stock certificates (1870, c. 71,8.30). Where the 
stock is inscribed at the Bank of England or Ireland, the bank deduct 
tax before paying dividend or interest. Where the annuities, etc., are 
payable at the Bank of England or of Ireland, they are assessed and charged 
by the governors of such bank (1842, c. 35, s. 24 ; 1853, c. 34, s. 11). This 
is extended to India stock (26 & 27 Viet. c. 73, s. 10). Interest payable out 
of the public revenue on securities issued at the Treasury (Exchequer) or 
other public office, or on East India bonds, is assessed under the schedule 
by the commissioners apix»inted under Sched. E. Annuities, etc., out of 
colonial or foreign revenues are assessed and charged by the commis- 
sioners for special purposes (1842, c. 35, ss. 24, 96), to whom all persons 
intrusted with payment by, or acting on behalf of, the colony or foreign 
State (except the Bank of England) must on notice from the Inland 
Bevenue send in a written account of all such annuities intrusted to 
them (1842, c. 36, s. 96 ; 1842, c. 80, s. 2). The term “ person intrusted ” 
includes bankers or others who sell or realise or present for others coupons, 
dividend warrants, or bills of exchange for dividends, and dealers in 
coupons (1885, c. 51, s. 26; 1888, c. 51, s. 24 (2)). If they do all the 
necessary acts to facilitate assessment, such persons receive an allowance 
not less than threepence in the S> assessed by the Treasury. 

Schedule D. — Trades, Professions, etc. — This schedule contains six 
distinct classes or cases. 

I. Trades, manufactures, adventures, or concerns in the nature of trade 
not assessed under Sched. B. 

This indudes the business of a burial board or harbour authority 
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carrying on its business at a profit, whatever the destination of the profits 
{Mersey Docks, etc, v. Lujcos, 1883, 8 App. Cas. 891), and also mutual or 
religious societies carrying on business at a profit {New York Life Assur- 
ance Co. V. Styles, 1889, 14 App. Cas. 381 ; Beligwiis Tract, etc., Society of 
Scotland v. Forbes, 1896, 23 Eettie, 390). A company which exifits to 
speculate in stocks, etc., is a trade within this case {Scottish Investment 
Trust Co. V. Surveyor of Taxes, 1893, 21 Bettie, 202). But buying up 
doubtful debts with the result of making a profit is not making a profit 
within the Act unless done as a regular business {Assets Co. v. Inland 
Revenue, 1897, 24 Eettie, 578). 

The assessment is made on a three years’ average of the balance of 
profits, ie. the net . profits, arrived at by setting the receipts against the 
expenditure necessary to earn them {Gresham Life Assurance Co. v. Styles, 
[1892] App. Cas. 309). The chief difficulty has arisen in valuing the 
profits of insurance companies, both because of the nature of the business 
and the skill of their actuaries in confronting the assessors (see Dowell, 
p. 126 n.). Abatements are allowed for depreciation of machinery or 
plant (1878, c. .15, s. 12; Burnley S.S. Co. v. Aiken, 1894, 21 Eettie, 965). 

II. Professions, employments, or vocations not dealt with in Schedules 
B or E, but including all regular means of making a livelihood which 
are not illegal {Partridge v. Mallandainc, 1886, 18 Q. B. D. 276), and 
whether the employment is on retainer or not (1842, s. 100, case 2, r. 1). 

The assessment is made on a three years’ average of the net profits 
(1853, c. 34, s. 48), and subject to the deduction of life insurance pre- 
miums (1853, c. 34, s. 54). 

Deductions are not allowed in assessing the profits of trades or pro- 
fessions in the following cases : — 

{a) For repairs of trade premises or implements in excess of the three 
years’ average expenditure. The repairs of tied houses cannot be deducted 
in estimating the brewers* profits {Brirkwood v. Reynolds, [1898] 1 Q. B. 
95 0. A.). 

(6) For loss unconnected with the trade. 

(c) For withdrawal of capital or capital invested. This does not 
include money advanced by brewers’ bankers {Reid's Brewery Male, [1891] 
2 Q. B. 1), but does include the price of buying the business {London 
Contract Corporation v. Styles, 1887, 4 T. L. E. 51). 

{d) For capital spent on improvements, or on account of interest which 
such capital would have brought if invested 

{e) For any debts except bad debts, nor for average losses beyond the 
actual amount after adjustment (1853, c. 34, s. 50), nor for them if insured 
^.gainst (see /). 

(/) For sums recoverable on contracts of insurance or indemnity 
{Rhymney Iron Co. v. Fowler, [1896] 2 Q. B. 79). 

Ig) For annual interest on annuities or other annual® payments, which 
are either directly charged on the net profits, or are of sucn a nature as to 
form a proper charge thereon {Gresham Life Asmranee Co. v. Styles, [1892] 
App. Cas. 309). 

(A) Disbursements, etc., not wholly for the purpose of the trade {Dillon 
V. Haverfordwest {Mayor), [1891] 1 Q. B. 575 ; Watson v. Royal Insurance 
Co., [1897] App. Cas. 1). 

{i) Disbursements for maintenance of family or estab]ishment»,or sjiy 
other domestic or private purpose. 

(y) The rent or value of a dwelling-house, except the proportion 
referable to such part as is used for the trade, etc., not exceeding two-thirds 
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(b. 100 . case 2,r.l ; and see Svssell v. Toum and County Bank, 1888, 13 
A^. Cas. 418 ; Tennant v. Smith, [1892] App. Cas. 150 ). 

(A) The profits of lands occupied for the purpose of the trade, etc. 
(8. 100, case 2, r. 2). 

I®- Profits of an uncertain annual value not included in Sohed. A, 
including small dividends under oOs. (s. 95), and profits on securities 
bearing interest not being annual out of the public I'evenue not assessed 
under SchdH. C. Where lands occupied by a cattle dealer or milkseller 
do not afford an accurate index of his profits, a return of profits may 
be required (s. 100, case 3, r. 3). 

The assessment is on the full annual amount of profits without 
deduction. 

IV. Interest on securities in British colonies or jxiRsessions or foreign 
States not charged under Sched. C. 

Tlie assessment is on the full amount received, or to l>c brought ^;.^o 
account as interest and treated as profit in the United Kingdom in t’ s: jear 
of charge without deduction or abatement (s. 1 00, case 4). Investments of a 
mortgage company in foreign securities fall within this case {SrottUh 
Mortgaffi' Co. v. McKe/rir, 188(5, 2 Tax Cas. 1G5), hut not mere teniiwrary 
advances like bankers’ loans {Sntilrs v. Av.^hril(Viian Mortgage (/o., 1888, 
2 Tax Cas. .‘»G7). Interest from colonial investments reinvested abroad 
is not within this case {Forbea v. ScottUh rromdent 1895, 

23 Bcttie, 323). 

V. Income from possessions in British dominions outside the United 
Kingdom and in foreign States (s. 100, case 5). 

Under this head are assessed the interests fd persons or companies 
resident in the United Kingdom in any foreign property falling under ciise 
iv. or Sched. C, so far as the income thereof is transmitted to or received in 
account in the United Kingdom (Colgahovn Jfrooh, 1889, 14 A]>p. Cas. 
493 ; Bartholomay Breunng Co. v. Wyatt y [1893] 2 Q. B. 499 ; Nohd Dynnmite 
Trufit Co. V. SamCy [1893] 2 Q. B. 508; Aikrn v. MatAlonnld^H Trmtev^y 1894, 
22 Bettie, 88). The assessment is on the sums actually received in the 
United Kingdom. The case does not apply to trades (tarried on j)artly in 
the United Kingdom, jiartly abroad, by a company resident in tbe Ignited 
Kingdom {San Paulo Brazilian Biry. Co. v. Carter y [1896] App. Cas. 31), 
wliich are assessed under case i. 

VI. Annual profits or gains not hit by any of the previous cases of 
Sched. D or any of the other four schedules 'fhere is no reported decision 
to which this case has been clearly held to apj>ly (Dowell, 142). 

VII. Sec. 102 of the Act of 1842 in substance, though not in form, 
merely deals with duties imposed under the five schedules (Foi'heH v. Scottish 
ProvideMt InstitutioUy 1895, 23 Kettie, 323). 

The tax falls upon interest or any ann\ial payment (1) charged on 
profits of a tradew business, (2) cliarged on proj)erty of the jiayor by deed 
or will or reservation on grant, or (3) as a personal debt or obligation 
under contract. If the profits or property or persons liable are in the 
United Kingdom, it is immaterial where the recipient of the interest is. 
The payor is entitled to deduct the income tax on payment of the interest 
(A) in all cases where it is forbidden to deduct it on assessment of the profits 
or gains of the payor; and (B) where the interest is paid by or through 
him, whether as a personal debt of his own or not (1853, c. 34, s. 40 ; 1888, 
c. 8, 8. 24). In this case no assessment is made, and the deductor is a 
person accountable to the Crown for the amount deducted (Lord Advocate 
V. Forth Bridge Bwy. Co., 1890, 3 Tax Cas. 1). • 
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Befusal to allow deductions entails forfeitures and penalties, and it is 
not permissible to contract out of liability for deduction (s. 103). 

Secrecy , — ^Persons concerned in assessment under Sch^, D are bound by 
declaration of secrecy not to disclose any information given them for the 
purposes of the assessment, or any returns made by the taxpayer. The same 
rule applies as to returns under Sctied. A in respect of concerns in the nature 
of manufactures. The rule rests not merely on the power of departments 
of State to refuse to disclose official documents, but also on the Act of 1842, 
sec, 38, and on sec. 22 of the Eevenue Act, 1863 (26 & 27 Viet. c. 33) 
(Dowell, p. Ixx.). 

Schedule E . — PuUic Employment — Upon the annual amount of every 
public office or employment of profit, and of every annuity, pension, or 
stipend payable by the Queen or out of the public revenue, except those 
charged under Sched. C (1853, s. 2). This schedule includes the salaries, 
etc., of officers in public departments of State and municipal corporations 
and railway companies (1860, c. 14, s. 6), or public trading companies or 
other corporations {Tennant v. Smithy [1892] App. Cas. 150), and such 
persons as the bursar of a college {Langston v. Glassoiiy [1891] 1 Q. B. 567), 
or a national schoolmaster {Bowers v. Harding^ [1891] 1 Q. B. 560). 

The assessment is made on all salaries, fees, wages, and perquisites or 
profits. These do not include a residence virtute officii (see Sched. B) 
{M}Dovgal v. Sutherlandy 1894, 21 Bettie, 753), except where the occupant 
can let it {Coohe v. Fry, 1895, 22 Rettie, 422) ; nor voluntary gifts by con- 
gregation to a minister {Inland Revenue v. Strang y 1878, 1 Tax Cas. 704), 
or by a clergy benevolent society {Turner v. Ctixon, 1888, 22 Q. B. D. 
150). 

The rules for charging the duty are contained in secs. 146, 147, 149, 
150-157 of the Act of 1842. 

The special commissioners deal with the salaries of railway officials, and 
the company deducts tax before paying salary (1860, c. 14, s. 6). 

A deduction is allowed for expenses, including travelling expenses 
necessarily incurred in the performance of official duties (1853, c. 34, s. 51). 
For the limits of this deduction, see Revell v. Elworthy Bros, Ltd,y 1890, 3 
Tax Cas. 12 ; Bowers v. Hardingy [1891] 1 Q. B.. 560. 

If the salary is raised during the year of charge a supplemental assess- 
ment is made (1853, c. 34, s. 35). 

Deductions, Allowances, and Abatements. — ^Four words are used in 
the Acts with reference to the difference between gross and assessable 
annual receipts and profits, namely, abatements, allowances, deductions, and 
exemptions. Deduction is used also in another sense with reference to 
•the duty of persons paying over taxable income to others. It is difficult 
to say tW any substantial distinction underlies this variety of expression. 
Biit by exemption appears to be meant freedom of profits from assessment, 
and by the other terms, discounts to be made to settle the difference 
between gross and net profits, so as to arrive at the taxable value of the 
subject ; and in some cases abatement is us^d with reference to matters 
arising after assessment which ^ve a claim for relief. Most of the deductions 
and abatements have been stated in describing the schedules. But it 
remains to call attention to the following abatements. Where the stock 
or crops of tenants occupying land at a reserved rent are injured or the land 
is rendered uncultivable, owner and tenant are entitled, on proof of the 
loss, and of consequent abatement of rent, to have their assessments under 
Schedules A and B proportionably abated (1842, c. 36, ss. 83, 84, 86, 86)* 

Where profits or gains turn out at the end of the year of charge to b® 
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less than the taxpayer’s computation on the assessment, on proof of the fact 
he is entitled, if he proceeds with due diligence, to a certificate from the 
special commissioners for the amendment of his assessment, and the repay- 
ment of any tax overpaid, if his profits are shown to be less than the profits 
of onff year on the average of the last three years (1842, c. 35, s. 133 ; 1865. 
c. 30, s. 6 ; R v. Special Income Tax Commissioners, 1888, 21 Q. B, D. 313). 

If the profession or trade is given up within tlie year of charge, or tlie 
taxpayer dfts or becomes bankrupt, the general purposes commissioners, 
on application, within three months of the end of the year, may amend the 
assessment and dfrect repayment of any tax overi)aid (1842. s. 134). And 
ministers of religion under whatever schedule they are assessed, in respect 
of the profits, fees, or emoluments of their profession or voc^ation, are 
entitled to deduct money paid or expense incurred necessarily in the 
personal performance of their duties {Lothian v. Macrae, 1884, 2 Tax Cas. 
65). 

Insurance Premiums, — Premiums of insurance on life or ^‘t^ferred 
annuities are deducted in computing income under Schedules I) and E if 
the insurance is made on the life of self or wife — 

(1) With a company existing on 1st November 1844 (1853, c. 34, s. 52 ; 
c. 91, s. 1) ; 

(2) With a company registered under the Joint-Stock Conq^nies Act, 
1844, or the Companies Acts (1853, c. 91, s. 1); 

(3) With the National Debt Commissioners (1889, c. 18, s. 6); 

(4) With registered friendly societies (1889, c. 35, s. 1). 

These provisions were made perpetual in 1860 (c. 14, s. 11). 

They do not extend to foreign insurance companies {Colquhoun v. Heddon, 
1890, 25 Q. B. D. 127). 

This deduction cannot be made so as to bring the income below £160, 
and must not exceed one-sixth of the income (1853, c. 34, s. 54). 

Relief, — No deductions may be made by the assessing authority or the 
taxpayer except those specified under the scihedules. Annual payments 
out of profits or gains may not be deducted from the assessment in comput- 
ing the amount to be paid. Nor are deductions allowed for loss by diminu- 
tions of capital employed, or for loss sustained in a trade, etc., or profession, 
etc. (1842, s. 159 ; Alexandria Water Co, v. Musgrave, 1883, 11 Q. B. D. 
174). 

But where losses reduce the income below the estimate or assessment 
relief can be obtained in the case of trades, professions, or farming from the 
general commissioners on notice to the Surveyor of Taxes (1890, c. 8, s. 23). 
The relief is accorded by certificate of exemption or abatement. 

Exemptions. — 1. Constructive, — The Crown is not vrithin the Income Tax* 
Acts. This means — 

(a) That the Queen pays no income tax ; 

(b) That the public revenues are not income within the Acts ; 

(c) That landed property in the occupation of servants of the Crown for 
public purposes of the Crown is not the subject of income or profit within 
the Acts, if the occupation is in substance that of the Crown itself, and not 
that of a tenant of the Crown. By the Crown is here meant the Sovereign 
as a constitutional entity. The exemption does not extend to the 
private estates of the Sovereign which are subject to income tax jmid 
out of Ihe privy purse (25 & 26 Viet. c. 37, s. 8). But it does extend to 
buildings used for purposes of administration of justice, police, e.g. for 
Courts of assize or County Courts, or police Courts (M. v. Manchester, 18H 
3 EL & BL 336 ; Adam v. Inland Bevenue, 1889, 2 Tax Cas. 641), or ^lice 
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stations {Coowber v. Berks Justices, 1883, 9 App. Cas. 61). Prisons being 
vested in the Crown (40 & 41 Viet. c. 21) are also within the exemption. 
Property occupied for purposes of loc.al government is not within this 
exemption (see Goomher*s case, supra). The Crown cannot extend its 
immunity to any natural or legal person by letters patent or cHarters 
purporting to exempt from tax or toll (1842, c. 35, s. 187). Even the 
Commissioners of Income Tax are subject to tax under Sched. D (1842, 
c. 35, s. 135). • 

2. Specified, — {a) Lands and stock vested in the Trustees of the British 
Museum are specifically exempted (1842, c. 35, s. 149), and their income 
being derived from a parliamentary grant and showing no possibility of 
profit is also exempt. 

Apart from this specific provision the museum would fall within the next 
exemption as a charity {British Museum v. White, 1826, 2 S. & S. 594 ; Hodgson 
V. Carlisle L, B,, 1857, 8 El. & Bl. 116). 

(6) Charities, — I,e, the income from property held on trust for “charitable 
purposes ” so far as it is so applied, including rents, etc., under Sched. D ; 
dividends, etc., under Sched. C ; and interest, etc., under Sched. 1) (1842, 
ss. 61,88, 105). This excludes trading profits, even if applied to charitable 
purposes under trust {St, Andrew* s Hospital, Northampton v. She^ar smith, 
1887, 19 Q. B, I). 624; Trustecji of Psalms and Hymmv, Whitwell, 1890, 
3Tax. Cas. 7). 

The meaning of charitable purposes in this exemption was exhaustively 
considered in Commissioners of lueome Tax v. Pemsel, [1891] App. Cas. 531, 
which decides that when the Commissioners refuse to certify allowance of 
the exemption the legality of their refusal can be reviewed by Mandamus. 

The substantial effect of the case is that charitable purposes are those 
understood by English law, namely, such purposes as “ charitable uses ” 
and within the Charitable Trusts Acts. They fall into four main 
divisions — {a) to relieve poverty ; (6) to advance education ; (c) to ad- 
vance religion ; {d) to effect other purposes beneficial to the community 
(per Ld. Macnaghten, l,c, p. 583). 

{c) Ecdesiastieal Purposes, — The income of trust funds invested in the 
public funds and solely applicable, and so far only as actually applied to 
the repairs of a building used solely for purposes of divine worship (1842, 
c. 35, s. 88). 

{d) Hospitals, PMie Schools, and Almshouses (1842, c. 36, s. 61) are ex- 
empted from Sched. A, as to their public buildings, offices, and premises, when 
not occupied by an officer in receipt of an income exceeding £150 (£160) 
per annum, and not let at a rent. A theological college has been held not 
•to be within this exemption {Bain v. Free Church of Scotland, 1897, 24 
Eettie, 496). 

It is said that a hospital to be within the section must be maintained 
wholly or to a substantial extent ly charity {Needham v. Bowers, 1888, 
21 Q. B. D. 436 ; Cawse v. Nottingham LunMic Hospital, [1891] 1 Q. B. 585 ; 
see House Tax). But this is regarding it by the source and not the use 
of its remedy, and puts it in a distinct category from public school or 
almshouse. 

Public schools maintained partly by endowment and not vjm for profit 
are within the exemption, e,g, the City of London School {Blake v. London 
{Mayor), 1887, 19 Q. B. D. 79) ; and see House Tax. c 

Bents and profits of such institutions derived from lands are exempt so 
far as applied to the purposes of the institution (1842, c. 35, s. 61 ; and see 
Maughan v. Free Church of Scotland, 1893, 3 Tax Cas. 207). The mode in 
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which the exemption is framed shows that the draftsman had in view 
(1) incorporated charities, or (2) cliaritable trusts under ordinary trustees 
(e) Literary ar\d ScierUifiG Institutmis.—Th& tax under Sched. A is not 
levied on any building which is owned by a literary or scientific institution, 
and i^ used solely for the purposes of the institution, and is not occupied 
by any officer of the institution or person paying rent for tlie building, 
and on which no payment is matle or asked for instruction (1842 c 35* 
s. 61(vi.)).* ’ * ’ 

The exemption applies to public libraries established under the rublic 
Libraries Acts {Manchester Ooryoration v. M^Adam, [189(3] Aj)p. ( -as. 500). 
It has been held not to extend to professional institutions, such as the 
College of Surgeons, Edinburgh (1892, 3 Tax Oas. 173), and the Society of 
Writers to the Signet (1886,2 Tax Cas. 227); but the decision of the 
House of Lords in the case of the Institute of Civil Engineers {inland 
Revenue Commissioners v. Forrest, 1890, 15 App. Cas. 3;)4) accorded exeio] - 
tion where it accords exemption to property legally appropriated and op? 'lied 
to promote mechanical or engineering science, and not the professfonal 
interest or advantage of the members. 

(/) University Buildings . — Property tax (Sched. A) is not levied on the 
public buildings in any university of Great Britain or any college or hall 
therein unless it is occupied by an individual member of tlie university, etc., 
or by a person paying rent (1 842, s. 61). 

(< 7 ) Fric/ndly Societies and Trades Unwns . — The stock, dividends, or interest 
of a friendly society legally established under the Friendly Societies Acts 
(see 1896, c. 25) are exempt from Sched. C (1842, c. 35, s. 88; 1853, 
c. 34, 8. 49) if the rules of the society provide against the assurance to a 
member or his nominee of more than £300, or an annuity of more than £30. 
They are also exempt in respect of interest on money lent and all other 
profits and gains under Sched. D (1853, c. 34, s. 49), and are exempt 
from Sched. A as to their lands, etc., to the same extent as a college or 
hall in a university (1889, c. 42, s. 12). 

Trade Unions, if duly registered, are exempt from tax under Scliedules 
A, C, and D, in respect of interest and dividends apjdicable and solely 
applied for provident benefits expressly authorised by the registered rules. 

Provident benefits are in substance the same as benefits given by 
friendly societies (56 & 57 Viet. c. 2, ss. 1, 3; 60 & 61 Viet. c. 25). The 
exemption is claimed in the same way as in the case of income for charitable 
purposes (s. 2). 

{h) Industrial and Provident Societies. — Aregistei'cd industrial and [U’ovi- 
dent society is exempt from income tcix under Sched. \), unless it sells to 
persons not members thereof or unless the number of its shares is liiniteci 
by its rules or practice. This does not exempt members or employees from 
assessment (56 & 57 Viet. c. 39, s. 24). 

(i) Savings Bomks established or continued under the Savings Ikink Act, 
3863 (26 & 27 Viet. c. 87). The exemption relates to stock or dividends 
of the bank invested with the National Debt Commissioners, and the 
dividends or interest payable by the bank on funds deposited by any 
depositor or charitable institution (1842, c. 35, s. 88). ,,11 n 

Penny banks and other savings banks are exempted from Schedules C 
and D, in respect of their income so far as it is in imyment or credit of 
interei^ to depositors not exceeding £5 in the year in which it is claimem 
If the depositor’s flriTmRl income exceeds £160 he must return his dividends 
from savings banks where paid without deduction (1894, c. 30, s. 36). 

(y ) Individuals^ whether natural or legal persons, whose income fiiom all 



INCOME TAX 


sources does not exceed £160 (1894, c. 30,b. 34 (1); Temumt v. SmMh, [1892] 
App. Cas. 160 ; M^Dougall v. Sutherlandy 1894, 3 Tax Cas. 261). 

Husband and wife are one person for the purpose of this exemption 
where they live together (1842, c. 35, s. 45) ; pbject to the proviso that 
where a wife has an income from a profession, trade, employmelit, or 
vocation, or office or employment of profit, whose profits, gains, or 
remuneration are chargeable under Schedules D or E, it is treated as 
separate from the husband’s where the joint income does not exceed £500 
(1897, c. 24, s. 5 ; Bowers v. Harding, [1891] 1 Q. B. 660). 

Where sole income or family income as above is under £500 an abate- 
ment of £160 is allowed (1894, c. 30, s. 34 (1)). 

Where the computed income falls short of estimate so as to give a claim 
for exemption or abatement, relief is given under the Acts of 1842 (ss. 133 
and 134) and 1853 (ss. 28, 29, 31). 

The exemptions are claimed under secs. 163 to 170 of the Act of 1842. 
Fraudulent claims are punishable by fine and liability to treble duty 
(Ss. 88, 99). 

Management and Collection. — Under the Taxes Management Act, 
1880 (43 & 44 Viet. c. 19), the income tax and the other assessed taxes 
are under the general supervision and control of the Board of Inland 
Eevenue, who are appointed under the Inland Eevenue Eegulation Act, 
1890 (53 & 54 Viet. c. 21). See Inland Eevenue. Under their orders 
and directions are the following officers : — 

1. Surveyors, — Surveyors of taxes appointed and paid by the Treasury, 
and subject to penalties for misconduct in office (1842, s. 37 ; 1880, c. 19, 
SB. 17, 18), and under oath of secrecy (1842, s. 38). 

Their duties are to deliver notices and forms to the assessors (1880, 
c. 19, 8. 16), to examine returns made by taxpayers and assessments, to 
serve notices on persons omitted by the assessors, to amend assessments, 
and make surcharges under Schedules A, B, and J) (1842, c. 35, ss. 57, 75, 
115, 116 ; 1880, c. 19, ss. 51, 52), and to act as assessors (1) in the metro- 
polis, (2) or any parish where assessors are not appointed or do not act 
(1880, s. 43) 

2. General Commissioners, — The commissioners for the general purposes 
of income tax are chosen from the Land Tax Commissioners (1842, c. 35, 
88. 4-8), at a meeting convened by the Commissioners of Inland Eevenue. 
They divide themselves into sub-committees of district commissioners for the 
various districts (1842, c. 35, ss. 4-15; 1880, c. 19, ss. 27, 28, 29, 30-35, 
40, 41, 42-46). They are concerned with assessments under Schedules A, B, 
and E, as to offices not under the Crown and not connected with railways, 
And nominate the assessors, and appoint their own clerks and assistants. 

The basis of their assessment is parochial, subject to the powers given by 
the Taxes Management Act, 1880, to rearrange parishes (ss. 36-38). 

3. Additmial Commissioners are chosen under sec. 16 of the Act of 
1842, by the general commissioners for any district, and have to deal with 
statements of profits and gains under Sched. D (1842, c. 35, ss. Ill- 
117). They make assessments thereon if satisfied thereon, or refer them 
to the general commissioners, or assess on their own judgment where the 
statements are not made or are insufficient. If the surveyor or inspector 
is dissatisfied with the principle on which they have gone, he may require 
statement of a special case for the general commissioners (s. 112), ^or may 
certify to those errors which he has discovered on which they are to amend 
the assessment (s. 115), and if he objects to the amount of the assessment, 
he states his objections in writing, and gives notice to tb& taxpayer to 
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attend before the general commissioners (1842, c. 35, s. 116 ; 1880, c. 19, 
s. 63^ A list of assessments is made out and certified, and fourteen days 
after delivery to the general commissioners or the surveyors of taxes may 
he communicated to each taxpayer affected (1842. c. 35, s. 117). 

A.%The SpccicU Commissioners consist of the Commissioners of Inland 
Eevenue and other persons appointed by special warrant by the Treasurv 
(1842, c. 35, 8. 23; 1880, c. 19). ^ 

Their functions are to assess dividends from colonial and foreign public 
stocks, or from stocks in foreign or colonial companies (1842, ss. 29,96; 
1853, c. 34, 8. 19), and the profits of English railways, and the salaries 
of their officers, under Sched. E (1860, c. 14, ss. 5, 6), and when 
required, to assess profits, etc., under Sched. D (1842, s. 131). They 
also hear appeals under Sched. I), if the person assessed or surchaiged 
prefers going to them than to the general commissioners (1842, s. 130), and 
appeals as to assessments on mines or quarries (1800, s. 7). They ahj 
examine and decide on claims for exemption under Sched. C (1842, v s*8), 
and of rents of hospitals, public schools, almshouses, and clmritico under 
Sched. A (1842, s. 62), and for abatement or diminution of income under 
Sched. D. 

5. The Commimoners under SeJud. H are appointed under secs. 30-34 of 
the Act of 1842, as modified by sec, 26 of the Act of 185;i. Their duties 
and procedure are prescribed by secs. 150-158 of the Act of 1842, and they 
also assess tlie interest on securities issued from public departments under 
Sched. C (1842, s. 97). 

All these commissioners occ,upy a quasi-judicial position as an assessing 
tribunal of original or appellate jurisdiction, from audience before which 
lawyers are absolutely excluded. They are not under the direct control of 
the Inland Kevenue, but are subject to a series of regulations under the 
Income Tax Acts and the Taxes Management Act, 1880, with reference to 
the examination, amendment, or allowance of assessments and the hearing 
of appeals. 

6. Assessors . — The general commissioners appoint the assessors, whose 
duties are, however, regulated by the Acts, and their discharge of them is 
supervised by the surveyors of taxes on behalf of the central authority. 

7. Colhxtors of taxes are nominated for imrishes or groups of jairishes by 

the Land Tax Commissioners and general commissioners annually in April, 
or in default of nomination are appointed by the Hoard of Inland llevenue. 
They may be required to give security to the Crown by l»ond, or to the 
general commissioners. Parishes are not liable for tlie acts, neglects, 
or defaults of collectors appointed by the Board, or who have given security 
to the Crown (1880, c. 19, ss. 73—79). ■ 

Assessment . — The assessments are made after notice to, and retunis by, 
the taxpayer under Schedules A, B, and D. If no return or an insufficient 
return is made, tjie commissioners may assess or surcharge the taxpayer. 
Whether assessed or surcharged, he is entitled to appeal if aggrieved (1842, 
c. 35, 88. 161, 162). When assessments under Schedules A and B are 
ailow^, notice is given of a day for hearing appeals before the general 
commissioners (1842, ss. 80-86 ; 1880, c. 19, s. 57 ; 1896, c. 28, s. 28). 
Appeals from assessments under Sched. D lie to the general or the special 
commissioners at the option of the taxpayer (1842, sa 118, 130; 1853, 
a. 55). Appeals on points of law raised before general or special commis- 
sioners* are allowed by special case, which must be stated by the 
commissioners on the demand of the appellant or the Surveyor of Taxes. 
The case goes in the first instance to the Queen's Bench Division the 
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High Court, but can be taken to the Court of Appeal and House of Lords 
(1880, c. 19, 69). 

Collection . — ^The collection of income tax is regulated by secs. 82-89 of 
the Taxes Management Act, 1880. The tax can be enforced by distraint 
and sale on refusal to pay on demand (s. 86). The distraint takp priority 
of landlord’s claims for rent (s. 88). If there is no sufficient distress, the 
defaulter can be committed to 2 )rison by the general commissioners till he 
gives bail or security to pay the tax and the costs of apprehending him 
and conveying him to prison (s. 89). Penalties exceeding £20 under the 
Income Tax Acts, except those directed to be added to the assessments, are 
recovered in the High Court within twelve months of the accrual of the 
liability (1880, c. 19, s. 21). See Inland Ebvenue. 

— Dowell, Income Tax Laws, 4th ed., 1895 ; Highmore, 
Inland Revenue Regulation Acts, 1896.] 


In COmmendam. — The holding of benefices in commendam 
(mainly used as a device for eking out the value of the smaller Sees) has 
been abolished by the operation of the Ecclesiastical Commissioners Act, 
1836 (6 & 7 Will. IV. c. 77), s. 18, which enacted that after the passing of 
that Act “ no ecclesiastical dignity, office, or benefice shall be held in com- 
mendam by any bishop, unless he shall so hold the same at the time of 
passing thereof ; and that every commendam thereafter granted, whether to 
retain or to receive, and whether temporary or perpetual, shall be absolutely 
void to all intents and purposes.” 

[Authorities . — As to the old law of commendams, see Godol. Rep. Can. 
230 ; Gibs. Codex, 912 ; Ayliffe, Parergon, 191.] 


Incompetency of Witnesses.— Both in civil and criminal 
cases persons adduced as witnesses who in the ojfinion of the judge are 
prevented by extreme youth or mental infirmity from understanding the 
questions jmt to them, or giving rational answers, are excluded as incom- 
petent to testify. In criminal cases the accused j)er8on and his or her wife 
or husband are excluded as incompetent, except in those cases where this 
incompetency has been removed by statute (see a list of the statutory 
exceptions in Stephen, Digest of the Law of Evidence, 1893 ed., art. 108 A), 
or in proceedings against a husband or wife for any bodily injury inflicted 
upon his or her wife or husband (Stephen, Digest, arts. 106-108 A). See 
titles Evidence ; Witness. 


Inconig^ruity.— In Rowles v. Mason, 1612, 2 Brownl. 200, it was 
said tliat “tithes cannot be appurtenant to a manor, insomuch that it is 
incongruent ; and turbary cannot be appurtenant to land, iusomuch as it is 
incongruent ; but it ought to be to a house.” 


Inconsistent Clauses. — Where there are two clauses in a 
deed, of which the latter is contradictory to the former, then the former 
shall stand (per Nicholas, B., in Cother v. Merrick, 1667, Hard. 94; infre 
Wd^her's Settkme'nt, 1850, 17 Sim. 222). This rule of construction is^applied 
only in the last resort (Elphinstone, Interpretation of Deeds^ 91-93). 

Ii} the case of wills the later of two inconsistent clause is preferred 
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{Vlfitii V. LUchfieUl, 1742, 2 Atk. 372), but in In re Spencer^ Hart v. ManMon, 
1886, 34 W. R. 527, where a testator used a print^ form of a will with 
blank spaces, one of which he filled up by giving all his real and pei'sonal 
estate^(with two 8i)ecific exceptions) to A. T. H., and then after an interval 
in blank inserted a clause giving the whole of his residuary estate to certain 
other persons for their own use and benefit absolutely, it was held tliat the 
firat residuary gift to A. T. H. was not revoked by the second residuary 
gift, that nofliiug remained upon wliich the seeonil gift could operate, and 
that the first gift prevailed (see Theobald, Law of With, 4th ed., 617-619). 
See Blanks in Wills. 


Inconsistent Enactment. — Sections of an Act of Parlia- 
ment are to have effect as substantive enactments without intiotluctory 
words (see 52 53 Viet. c. G3, s. 8). It is a cardinal principle in 'lo 

interpretation of a statute that if there are two inconsistent enac^.Jioiits, 
it must be seen if one cannot be read as a qualification of the other (see 
IMs V. Boulnoia, 1875, 10 Ch. App. at ]>. 484). If two sections arc re- 
pugnant, tlie rule is that the last must prevail (see Wood v. RUeif, 1867, 
L. R. 3 C. r. at p. 27). 

[A%U]ioritkti, — Hardcastle on SMutes, 2nd ed. ; Maxwell, Biterprciation 
of Statutes, :»rd ed.] 


Inconsistent Relief. — A statement of claim must state 
specifically the relief claimed by the jilaintiff, which may be stated simply or 
in the alternative (K. S. C. Order 20, r. 6). To claim inconsistent relief, how- 
ever, is embarrassing, nius in Emns v. Daniel, 1878, 10 CIl D. 747, where 
the writ claimed, first, an injunction to restrain the defendants from (jom- 
mitting a breach of an agreement for a lease ; secondly, damages for the 
breach ; and thirdly, recovery of |M»8se.sHion of the premises cxmiprised in the 
agreement, it was held that this was embarrassing; an injunction was 
granted, but witlujut costs, on the ground tliat the inconsistent relief 
claimed placed the defendants in great difficulty. So, too, in Ikvan v. 
Harnett, 1897, 13 T. L. E. 310, it was decided that a (daim for rent accrued 
due subsequently to the service of a notice to repiir amounted to a waiver 
of forfeiture for breach of a covenant to rcjMiir, and was inconsisUuit with a 
claim for possession on the ground of forfeiture. See PLEADiNfi. 


Inconvenience. — By the London Building Act, 1894, s. 90, 
subs. 3, a building owner is not to exercise any riglit given him by the 
Act in such manner or at such time as to cause unnecessary inconvenience 
to the adjoining owner or occupier. On the corresy»ondiug section in the 
Metropolitan Building Act, 1855, it was held in Tlwwpmn v. Hill, 1870, 
L R. 5 C. P. 564, that a building owner who pulled down a jiarty-wall was 
not bound to protect by a hoarding or otherwise tlie rooms of the adjoining 
owner which were left exposed, but under the Act of 1894, s. 90, subs. 2, 
he is bound to erect and maintain at his own expense a proper hoarding for 
the protection of the adjoining owner in such a case. 


Incorporate — To form into a corporation either by charter or by 
statute. See Incorporation. 
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364 INCORPORATED LAW SOCIETY 

Incorporated Law Society.— This Society was founded 
in 1827, and is incorporated by charter (2 Will nr. & 8 Viet.). Its 
membership is confined to solicitors and retired solicitors, and election is 
by ballot. Its affairs are managed by a council of the members, who are 
empowered to perform its statutory duties (Solicitors Act, 1877, 4 19 ; 
1888, s. 17). There is a club in connection with the Society. 

The Society is the representative body of the solicitors practising in 
England and Wales, and its existence as such has been frequently recog- 
nised by the Legislature. Under the Solicitors Act of 1843 (a 21), it was 
appointed registrar of the rolls of solicitors, and the custody of the rolls 
was transferred to it on the abolition of the office of “ clerk of the petty bag “ 
(Solicitors Act, 1888). It issues the annual certificates enabling solicitors 
on the rolls to practice (Solicitors Act, 1860, s. 21 ; 1888, s. 16), and con- 
ducts the examinations by which candidates must qualify themselves for 
admission to the rolls (Solicitors Act, 1877, s. 5). It has certain powers to 
exempt candidates from the whole or part of the intermediate examination 
(Solicitors Act, 1894, s. 3). The Society has for many years undertaken 
the duty of bringing cases of misconduct by solicitors before the Court. 
By the Solicitors Act, 1888, the Master of the Rolls was directed to appoint 
a committee of its council to hear all applications made to strike the name 
of a solicitor off the rolls, or to require a solicitor to answer allegations (of 
misconduct) contained in an affidavit (s. 13). But an application to the 
committee is not a condition precedent to an application to the Court (In 
re JFeare, [1893] 2 Q. B. 439). Unless the application is made by the 
solicitor himself, or no primA fade case of misconduct is made out, the 
committee report their finding of the facts to the Court. The Society has 
power to recover penalties for wrongfully acting as a solicitor (Solicitors 
Act, 1860, s. 26). 

In recent years the Society has done much to modify the course of 
intended legislation and rule-making in the interest both of the public and 
of the legal profession. 

See SOLiciTOE, and, as regards procedure on applications against 
solicitors before the statutory committee, see Trevor and Lake’s Solicitors 
Act, 1888. 


Incorporation — An expression in the law prmcipally used in 
the following connections : — 

By Act of Parliament. — See Company ; MxmiaPAL Corporations. 

By Boycu Charter . — See Royal Charter. 

* Certificate See Company. 

Of Company. — See Company. 

Of Inhahiiants of Buryh.— See Municipal Corporations. 

Of Lands Clauses Acts in Privaie Act . — See Lands Clauses Acts. 

Of BaUimys Clauses Ad . — See Railway. 

Of Bailway Company. — See Railway. 

Of DoeumerUs in Wills . — By English law a will may consist of more than 
one document ; to the original will duly executed may be attached one or 
more codicils, also duly executed, and the originid will and the codicils must 
be read together. 

So a will may incorporate and substantiate by refermice other, papers, 
such as a list of furniture or a marriage settlement; bdt there ue these 
differences between a codicil and an incorporated paper of this kind, that a 
codicil is later in date than the original will ; the incorporated paper must be 
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in existence before the will is executed. Codicils, on the other hand, require 
due execution in the presence of two witnesses in accordance with the 
Wills Act (1 Viet. c. 26, s. 9), while incorporated papers do not 

4 codicil is efTective by virtue of its own inherent force as a validly 
executed testamentary paper ; so far as formalities go, it is a nood will in 
itself. An iucorporatl^ paper has no effect apart from the valicfiy executed 
document on which it rests. It follows that a codicil, being itself such a 
validly exdbuted document, may incorporate and give force to an informal 
paper or memorandum just as much as the original will. 

In the leading case {Allen v. Maddaeh, 1858, 11 Moo. P. C. p. 427) the 
principle was clearly enunciated that “ A will or codicil not duly executed 
inapr be rendered valid by a later codicil duly executed and referring clearly 
to it ” ; but where an invalid memorandum or paper is sought to be incor- 
porated it must be so descrilied as to leave no doubt in the mind of the 
judge on the circumstances as they actually existed and are proved brf' *re 
him that the paper referred to is the paper propounded.” 

The decided cases suggest the following rules for incorporation : — 

(1) Where a duly executed will or codicil clearly refers to an informal 
paper, the former makes operative the latter (see cases cited : Probate Rules, 
N. C. B., r. 12). 

(2) And if that paper itself refers to other papers they will in turn be 
incorporated in the same way in the original document {Sifim v. Appdbee, 
1888, 57 L. T. 599). 

(3) The informal paper must be referred to in the incorporating docu- 

ment ; but the Court will admit parol evidence for the purpose of identifica- 
tion {Allen V. where it was said parol evidence is admissible to show 

the state of the testator’s mind), but not to prove intention (see also Goods 
of Brctci% 3 Sw. & Tr. 473 ; Utterton v. Rohino, 1834, 1 Ad. & E. 423). 

The identity has been held to he sulliciently estfiblisheil in the 
following cases: the informal memorandum was enclosed in a sealed 
envelope, the codicil confirming it being executed on the outside {Goods 
of Almomino, 1 Sw. & Tr. 508) ; a paper purporting to be a copy of an 
original will was produced to witnesses at the time of the execution of a 
codicil which referred to this copy, it was held that the copy was incorpor- 
ated {Goods of Mesirs, 1869, L. R. 2 P. & I). 91), Where one gift was 
referred to appearing in a memorandum containing a long list of gifts, it 
was held that the whole memoramium was incorporated {Goods of JDanidt, 
1883, 8 P. D. 14). The case of Gould v. Lakes, 1881, 6 P. D. 1, carries the 
principle to its furthest limit, there being therein direct written reference 
to the incorporated paper. But if the paper produced materially contra- 
dicts the description of it given in the will; or if the only evidence of* 
incorporation is that it was found tied up witli the will, this will not bo 
sufficient {Goods of Greaves, 1 Sw. & Tr. 250; Goods of Matthim, 1863, 32 
L. J. P. & M. IK); see also Goods of Pascnll, 1868, L R. 1 P. & D. 606; 
Goods of Ltike, 1865, 34 L. J. P. & M. 105; Goods of GanMtt, [1894] 
Prob. 90). 

The mere fact that the writing to be incorporated is written on the same 
sheet of paper as the will is not by itself sufficient {SmgUUm v. Tomlinson, 
1878, 3 App. Cas. 404), and that even though the will and the informal 
writing are both in the testator’s handwriting {Goods of Torey, 1878, 47 L. J. 
P. & M 63) ; serins, of course, if there is sufficient reference apart from the 
mere fact of contiguity (Goods of Widdrington, 1866, 36 L. J. P. & M. 66 ; 
Goods of ffeathcote, 1881, 6 P. D. 30). 

(4) Entries in a ledger, or any other document which could not be pro- 
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duced, and has not been admitted to probate, may yet be sufficiently 
incorporated to be conclusive for the purposes of the will {Quihampton v. 

1876, 24 W. R. 917 ; Goods of Balms, [1897] Prob. 261). 

(5) The memorandum must have been in existence at the time the will 
or codicil supporting it was executed (Probate Rules, N. C. B., r. 13 ; se^ 
also Goods of Sunderland, 1866, L. E. 1 P. & D. 198 ; Goods of Sims, 1868, 
17 L. T. 619 ; Durham v. Norihen, [1895] Prob. 66). 

(6) Where, however, a will refers to a paper afterwards to We executed 
and signed by the testator, and after the paper has been written and signed 
a codicil is executed republishing the will, the latter speaks as from the 
date of the subsequent codicil, and incorporates the paper ex post facto, pro- 
vided the paper is duly signed and identity established {Goods of Truro, 1866, 
L. E. 1 P. & D. 201) ; secus if it is not {Goods ofMGregor, 1889, 60 L. T. 840). 

(7) The paper will not be incorporated unless it will have some legal 
effect {Goods of Ouchterlony, 3 Sw. & Tr. 175). Where a foreign will and an 
English will exist dealing with different property, the English document 
will not generally incorporate the foreign one {Goods of Murray, [1896] 
Prob. 65) ; sec/us if the rights of the English executors are affected {Goods of 
Howdsn, 1874, 22 W. E. 711). 


Incorporeal Chattels. — Incorporeal chattels are such in- 
corporeal things as pass on their owner's death according to the mode of 
devolution, which came to be characteristic of chattels (see Chattels), that 
is to say, to his executor, if he left a will, or if he died intestate, to his 
administrator, not his heir. The distinction between corporeal and in- 
corporeal things, which was imported from Roman into English law, was 
not so much applied to chattels as to hereditaments (see Corporeal Here- 
ditaments). The orthodox classification of chattels personal is to divide 
them into choses in possession or in action {q^v,), rather than to distinguish 
them as being corporeal or incorporeal {Co. Litt, 351 ; Finch, L., bk. ii. ch. ii.; 
Hale, Analysis of the Law, ss. 23, 26, 41, pp. 41, 50, 75, 6th ed. ; 2 Black. 
Com. 389 ; Fry, L.J., Colonial Bank v. Whinney, 1885, 30 Gh. 1). 261, 285). 
There is no doubt, however, that if the classification of personal things as 
being in possession or action be propounded as exhaustive, the term “ things 
in action ” must, at least in modern times, be extended beyond its original 
meaning, and the test of distinction taken must be that which the English 
law adopts in dividing corporeal from incorporeal things. Thus choses in 
possession are tangible, moveable things, of which their owner may have 
actual possession and enjoyment. They are goods which a man may have 
•in his own keeping, which he may transfer to others by delivery on a gift 
or sale, which may be taken away from him by a trespasser or thief, and 
which he may retake, if he be wrongfully deprived of them. In other 
words, choses in possession are corporeal chattels, and*are distinguished 
by incidents exactly similar to those on which the English law insisted as 
characteristic of corporeal hereditaments {q.v.). A chose in action, in the 
extended sense of the word, appears to be a thing which, if wrongfully 
withheld, you must bring an action to realise ; a thing, which you cannot 
take, but must go to law to secure. Incorporeal things, however, are defined 
as ea qim injure consistant, and the sense of this in English law seems to 
be things, for which a man must go to law ; for right in English law 
especially means a claim enforceable at law, that is, a claim which must or 
may be pursued by action (Bract, fo. 10 J, 98 6 ; Litt. s. 451 ; Co. Litt. 265 a, 
286 a, 291 5, 346; Finch, L. 106), Incorporeal chattels, therefore, appear 
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to coincide with such things in action (in the vride sense of the term) as 
are of the nature of chattels. Thus they include all personal things in 
action, strictly so called according to the old law, which appear to all 
righ^ of action to recover debt, damages, or the like, and all such other 
personal things as would be extinguished by a rcdease of all actions (DiggsH 
^e, Moore, 1:53, pi. 279 : LUL ss. 512, 513 ; Co. IMt. 257 <f, 288, 289 a, 
292 h ) ; the benefit of an obligation arising from contract before there has 
been any Meach of contract, whether the breach would result in a debt or 
sound in damages only (Lin. s. 512, 513; Co. Litt. 144 h, n (1), 292 6; 
2 Hlack. Com. 397, 340 ; JEc portc Ibbtimi : In rc Moon\ 1878, 8 Ch. D. 519 ; 
Jiricc V. BannUhr, 1878, :1 Q. K 1). 509; mtikrr v. Bradford Old Bank, 
1884, 12 Q. r>. 1). 511); stock in the public funds (JMmdm v. Dnien^i, 1790, 
1 Ves. Jun. 190, 198 ; Wlldman v. JVildinan, 1803,9 Ves. 174, 177) and 
similar proixirty, siicli as India, Colonial Government, or Municijml Cor- 
poration Stock (Wins. Bcrs\ Prop. 279, 14th ed.); and shares in Joint-s^ ok 
companies (Humhk v. J//M<7/, 1839, 11 Ad. & E. 205; Coloniid v. 
Whinney, 1885, 30 Ch. D. 261, 280; 11 App. Cas. 420, 439, 440, 447). It 
must be admitted, however, that tliere are some things which may well lie 
described as incorporeal cliattels, but have not yet received Jtidieial recog- 
nition as choses in action. Among these are the exclusive )»rivilege8 known 
us ( -OPYUloirrs and Patbsts, and the right to use jMirtieular TjtADK Makkb 
or Tkadk Na.mks. *V11 these rights are certainly incorporeal pro]»erty, as 
being things which are iiicaj)able of actual possession ; and as they pass on 
death to the executor or administrator, they are of the nature of chattels. 
It seems, however, that there is at least as good ground for including those 
rights within the class of (‘hoses in a(.‘.tiun, in the wide sense of the term, as 
there was for ext(*nding tliat term to stock or shares. One reason given 
for holding stock and slianss to be things in action, vras that they are in- 
( 3 ai)able of manual transfer (see* the ciises cited above) ; so are (copyrights, 
patents, trade marks and trade names. Again, thifse privileges are the? 
benefit of a duty of forbearance, and tliat duty, if not freely rendered, can 
only be exacted by action. This seems a good reason for classing such 
things among choses in action, and none the less that the duty is incumbent 
on all and not on some particular person. The point, however, is (certainly 
not beyond the reacli of controversy. 

[Authorities. — See AVilliams, Pers. Prop. 7, 234, 11th ed, ; 27, 38-41, 
14th ed. ; Law Qaartcrly Bevieic, ix. 311 ; x. 143, 303; xi. 64, 223, 238,] 


Incorporeal Hereditaments. — By incorporeal h(.*redita- 
ments is meant such immoveables as besides iiassing to tlie heir and not" 
to the i)ersonal representative arc also by their nature intangible and 
invisible. An incorporeal hereditament is therefore a mere right 
exerciseable upon or in connection with something of a corjioreal nature. 

Corporeal hereditaments are the substance which may be always seen, 
always handled; incorixireal hereditaments arc but a sort of accident 
which inhere in, and are supported by, that subshince, and may belong- or 
not belong to it without any visible alteration therein. Their existence 
is merely in idea and abstracted eontejiiplation, though their efitM^ls and 
profits may be frequently objects of our Ixxlily senses ' (2 Black. Com. 20). 
Besides this distinction between jiossessory ownership and a mere right not 
coupled with or entitling the owner to possession, there existed before the 
passing of the Beal Property Act, 1845, another marked distinction between 
corp^al and incorporeal hereditaments, namely, in the respective modes 
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of transferring them; for the former could not be transferred without 
livery of seisin or possession, and were said to "lie in livery,” but did not, 
on the other hand, require any written words to perfect the transfer, 
’ whereas the latter could be validly transferred by deed only, and^were 
said to “ lie in grant.” This second distinction, however, is not now of 
importance in view of sec. 2 of the Act (8 & 9 Viet. c. lOG), which provides 
that all corporeal hereditaments shall, as regards the conveyance of the 
immediate freehold „ thereof, be deemed to lie in grant as well ifs in livery. 
Estates in expectancy reversions, remainders, and executory interests) 
are incorporeal hereditaments by nature, and the distinctions mentioned 
as to actual possession, and also as to the mode of transfer, apply to them. 
But their nature is of a transient character, for an estate in expectancy 
may in time become an estate in possession, and thereupon it ceases to be 
incorporeal and becomes corporeal. To distinguish from these incorporeal 
hereditaments others whose incorporeal nature is permanent, the latter 
are called “purely incorporeal hereditaments,” and it is of this class 
only that we shall now treat. For the former class, see Reversion ; 
Remainders ; Executory Interests. 

The principal kinds of purely incorporeal liereditaments are — 
advowsons, tithes, profits a prendre {exj, rights of common), easements 
(e.^. rights of way, light, etc.), offices, dignities, franchises, pensions, 
annuities, and rents. For a detailed consideration of each of these the 
reader should refer to the respective titles in other parts of the work ; 
we can only here treat of them generally. Incorporeal hereditaments may 
be: (1) appendant to corporeal hereditaments; (2) appurtenant to 
corporeal hereditaments ; (3) in gi oss. 

Incorporeal hereditaments which are apj)endant or a})j)urtenant pass by 
force of the conveyance by whatever means effected that serves to transfer 
the corporeal hereditaments t<^ which they are so appendant or appur- 
tenant. The distinction between appendant and appurtenant cannot be 
clearly explained without entering at some length into tlie subject of 
prescriptive rights (see Presceifiton, and cp. also the case of Angus 
V. Dalton^ 1881, 6 App. Cas. 740), where the learning on the subject is 
stated. Suffice it to say shortly, that an incorporeal hereditament is said 
to be appendant when the right of which it consists has been from time 
immemorial given by implication of law only to the owner of the land to 
which such right is incident, and such right is not only incident but also 
necessary, c,g., the most important instance, a right of common appendant. 
This right is crea-ted by the implication of law for the encouragement 
of agriculture, and, indeed, “ for the necessity of the thing. For when 
• lords of manors granted out parcels of lands to tenants . . . these tenants 
could hot plough or manure the lands without beasts ; these beasts could 
not be sustained without pasture ; and pasture could not be had but in the 
lord’s wastes, and on the uninclosed fallow grounds of themselves and 
other tenants. The law, therefore, annexed this right of common as 
inseparably incident to the grant of the lands” (2 Black. Cmn. 33; 
Tyringlmm's case, 4 Co. Rep. 36 ; and see Baring v. AUwjdmi, [1892] 2 
Ch. 374). An incorporeal hereditament appurtenant is one that is not 
originally annexed, as a natural and necessary incident to lihe hereditament, 
etc., to which it is appurtenant, but becomes so by express grant or by 
prescription, sometimes in the case of copyholds even by local custom. 

It was the custom previously to the passing of the Conveyancing 
Act, 1881, to insert not only the words “ together ^rith the appurtenances,” 
but also what, were known as “general words,” in otder to preclude the 
question arising as to whqjbher certain particular rights or easements not 
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perbaps strictly appendant or appurtenant passed, or not, under the 
conveyance of the land or tenement in connection with which they existed. 
As a general rule, the words "vrith their rights, easements, and appur- 
tenances,” were not enough to pass this latter class of incorporeal 
hereditaments (cp. Brown v. Alahaster, 1888, 37 Ck D. 490, and oases 
there cited; Barlkhire v. Gruhh^ 1881, 18 Ch. D. 616; Beddington v. AiUo^ 
1887, 35 Ch. D. 317 ; Baring v. Abingdm, loc. ciL). 

But now sec. 6 of the Act (44 & 45 Viet, c. 41) enacts that a con- 
veyance of land made after the passing of the Act shall bo deemed to 
include, and shall, by virtue of the Act, operate to convey with the land all 
the privilege, easements, and rights appertaining or reputed to appertain to 
the land. This section, therefore, does away with the necessity of inserting 
" general words ” in a conveyance. It applies, however, only so far as a 
contrary intention is not expressed in the (conveyance. As to what is or is 
not sufficient to show a “contrary intention” within subsec. 4, see Broomfif ld 
V. Williaim, [1^97] 1 Ch. 602, and cases there cited. 

It is a long-established principle of English Law that for herediuiments 
to be appendant or appurtenant one to the other, tliey must be of a nature 
and quality suitable to the relationship of principal and adjunct, so that 
this relationship may exist without incongruity (cp. Butler’s note to Co, 
Lilt, s. 1217>», quoted in Va}Kl v. Bmzard, 1829, 6 Bing. 150); but subject 
to this it may, in view of the section noticed in the Conveyancing Act, be 
stated as a general rule that all incorporeal hereditaments, appendant or 
appurtenant actually or reimtedly to lands, ^miss without being expressly 
mentioned by a conveyance of the lauds. 

But the principal and the adjunct may be separately conveyed: the 
incorporeal hereditament is then said to be “ in gross.” We may define 
an incorporeal liereditameut in gross as one that is neither a]>pendant nor 
appurtenant — that is, not an adjunct to any jirincipal having a separate 
and isolated existence as a subject of proi)erty purely personal U) the 
owner (see Rent; Rent-ciiakgk). 

Many incorporeal liereditaments are capable of being eitlier ai)pendant 
or appurtenant or in gross, cjj, advowsons. 

Incorporeal lienHUtameiits are governed practically by the same laws and 
principles as corporeal hereditaments. The same estates (ie, fee, tail, life, etc.) 
may be acquired in both, and by the same number of tenants (t.e. in severalty, 
joint-tenancy, etc.). Tliere is a distinction, however, betwcfiii the two as 
regards the validity of the limitation of the estate, namely, although the rule 
that there cannot be a valid limitation of an estate to commence m fnturo 
applies as well to corporeal hereditaments as to incorporeal hereditaments in 
esse, it does not apply to incorporeal hereditaments to arise dc novo, and a grant 
of, e,g., a rent-charge created dc novo to commence in faturo is perfectly 
good. Nor are incorporeal hereditaments the subject of tenure. It is for 
this reason that# they were not until <iuite recent statutory intervention 
liable to escheat For on the death intestate, and without an heir of the 
owner in fee of an incjorporeal hereditament, it is not a tenure, but a very 
existence that ceases, and there is nothing to revert to the lord as in the 
case of land or escheat to the Crown, eg. in the case of a profit d prendre it 
ceases to exist, and the hereditament on which it was cliarged thereupon is 
freed from it. But now, by the Intestate Estates Act, 1884 (47 & 48 Viet, 
c. 71, s. 4), it is enacted that where a i>erson dies without an heir and 
intestate in respect of any real estate, whether legal or equitable in any 
incorporeal hereditament, the law of escheat shall apply in the same 
manner as if the estate or interest were a legal estate in coijporeal 
hereditaments. 
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As incorporeal hereditaments did not lie in livery, and they could not 
be actually and physically the object of seisin, the old right and doctrine of 
general occupancy in the case of an estate 'pur autre vie never applied to 
them ; though there could be special occupancy of them by the heir-at- 
law. And it was accordingly thought that the statutes that abolished 
general occupancy (Statute of Frauds, and 14 Geo. ii. c. 20) could not have 
application in a class of property of which there never had been general 
occupancy, so as to confer the power of testamentary disposition* on tenants 
pur autre vie of incbrpoieal hereditaments {c.g, a rent-charge). It was said 
(cp. 2 Black. 260) that on the death of a grantee pur autre vie a grant of 
such hereditaments was determined, and that they were neither devise- 
able nor vested in the executors nor went in course of distribution. But 
already, in 1710, the Courts held from time to time that the old statutes 
did apply {Rawlinson v, Ducliess of Montague^ 3 P. Wins. 264 and see 
also Bearparh v. Hutchinson, 1831, 7 Bing. 178) ; and finally the Wlls Act, 
1837, in repealing the sections of the old statutes, expressly mentions 
(1 Viet. c. 26, s. 3) among the property that may be disposed of by will 
estates pur autre vie, whether there shall or shall not be any special 
occupant thereof, and whether the same shall be a corporeal or an 
incorporeal hereditament; and as to the like estates pur autre vie 
undisposed of by will, it is provided (s. 0) that in case there shall be no 
special occupant such estates shall go to the executor or administrator ; 
and if such estate shall come to the executor or administrator either by 
reason of the Act or by sj^ecial occupancy, it shall be assets in his hand, 
and shall go and be distributed in the same manner as the personal estate 
of the testator or intestate. 


Incorrigible Rogue.— See Vagrant. 
Increase, Affidavit of .—See Taxation. 
I ncroach ment See Encroachment. 


Incumbent. — The word “incumbent ” (Latin, incumbo) is a general 
word describing the holders of parochial benefices. It will include a rector, 
vicar, and perpetual curate. The meaning of the word is, to be diligently 
jresident. 

As to the origin and status of a rector, vicar, and perpetual curate 
respectively, vide sub titulis. 

By canon law a layman was not capable of holding lU benefice (capew; 
henejmi) ; but if he was presented, admitted, and instituted, he was imwv^eni 
de facto at common law, and acts done by him, e.g. the making of leases, 
were good ; but he was liable to be deprived by sentence declaratory, qwm 
mere laicus (Costard v. Winder, 1600, Cro. (1) 775 ; but see 2 Roll. Ab. 220 ; 
Bedingfield v. Archbishop of Canterbury, 1570 (12 & 13 Eliz.), 3 Dyer, 292 6). 

The Act of Uniformity (14 Chas. ii. c. 4, s. 10) provides that no person 
shall be capable to be admitted to any benefice before he shall be ordained 
a priest according to the ordination form in the Prayer Book, unless he 
have formerly been made priest by episcopal ordination. A deacon or 
even a layman may be presented : but he must be in priest’s orders before 
» admission. 
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As to the holding of benefices in the Church of England by clei'gyiueii 
of the Episcopal Church of Scotland^ see article Church of England (27 & 
28 Viet. c. 94). The Colonial Clergy Act, 1874, 37 & 38 Viet. c. 77 (which, 
howler, does not affect the provision of the Act 27 & 28 Viet. c. 94), 
provides (ss. 3, 4) that no person ordained i>rieBt or deacon by any 
bishop other than a bishoi) of the Cliurches of England or of Ireland 
shall officiate as such in any church or chapel in England without 
the written consent of the archbishop of the provinct?, and without 
making the declamtion eonUiined in the Clerical Subscription Act, 
1865 ; or be admitted or instituted to any benefice or cH'cIesiastical pi*e- 
ferment in England, or act as curate therein, without the written con- 
sent of the bishop of the dit»cese in which the same is situate. When 
such person has held ecclesiastical pivferinent or acted os curate for 
a j^riod or periods exceeding in the aggregate two years, lie may apply for 
a licence from the archbishop, which, if he obtains, will place him in the 
same position as a clergyman onlained by a bishop of the Chur of 
England or Ireland (s. 5). The penalty for officiating contrary to these 
provisions is £10, and an iucunibent allowing such an ofieiiet? is liable to a 
similar penalty (s. 7). The provisions of the Act do not api>ly to a person 
who lias held preferment or a curacy in the Church of Englaiul. 

As to ignorance of the Welsh laiiguag(‘ as a ground for the non- 
institution or deprivation of incumbents in Wales, see article WAiiKS. 

As to the ])resentation, admission, institution, induction, reading in. age, 
etc., of incumbents, and also as to incumbents of dmiations, see articles 
Presentation ; Entry on Benefice ; Simony. 

As to the nature of the esUite of an incumbent in his glebe, etc., 
see Glehe ; Tithes ; Ecclesiastical Corporations. 

As to working of mines on glebe, waste, etc., see Glkhk. 

As to the ministration of sacraments, see Bafj’Ism ; (’o.mmunion (Holy). 

As to preacliing, see Sermon. 

As to dilapidations, see Dilapidations, Ecci.ksia.stical. 

Every beiieficed clergyman has cure of souls, and no clergyman has tlai 
right to publicly read prayers or otlierwisc oHiciate in any cliun^li or 
chapel, although the latter lie uncoiisecrated, within the limits of a ]»arish 
without the consent of the incunilKint (see Canon 71 of the Canons of 1603; 
Trelec v. Kdth, 1742, 2 Atk. 497 ; -/cz/rs v. Jrlf, 1863, 8 L. T. 399; 
Richards v. Fincher, 1874, L. K. 4 Ad. & Ec. 255 ; liarnvs v. filwrc, 1846, 1 Bob. 
382 ; 8 Ad. & Ec. 640 ; Freeland v. Mcalc, 1848, 1 Bol/. Eccl. f»4.3) ; ainl wliere 
two or three persons are gathered together who do not strictly form i»art 
of a family, there is a congregation, and the reading to them of the (Jhurch 
service is a reading in puldic, and such congregations to be biwful would - 
recjuire registration, etc., as Nonconforniist jdaces of worshi]). The Libtjrty 
of Worship Act, 18 & 19 Viet. e. 86, excepts from the provisions of this 
Act, and legalisesb services conducted by the incutnlieiit and his curate, or 
a congregation in a private dw'elling-house, or any congregations meeting 
occasionally in a building not usually employed for religious worship. And 
it appears that, with or without the consent of the incumlient, the arch- 
bishop of the province or bishoj> of the diocese has the right to preach in 
any church or consecrated chapel in the province or diocese. 

It is the duty of the incumbent to keep the register of baptisms, 
marriages, and burials. (See Parish Registers.) 

The* incumbent of the parish is still chairman (u; officii) of tlie vestry 
(see article Vestry; Wilson v. M^McUh, 1819, 3 Bam. & Aid. 241; 22 
R R 371), except in the Metropolis (as to which, see article Vk^try; 
Metropolitan Loc^l Government Act, 1894, s. 30 (1)); but the incumbent 
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of each London parish continues an ex officio member of a metropolitan 
vestry (see 18 & 19 Viet. c. 120, s. 2). 

Toxcation of the Property of LhcuTribentH . — The property of incumbents is 
liable by way of taxation to first-fruits, tenths (as to which, see Annates ; 
Queen Anne's Bounty), and land tax (see Land Tax). 

Baiee , — In Anglo-Saxon times the property of the clergy was charged 
to castles, bridges, and expeditions. Under the influence of the canonists 
they were at a later period held exempt from all tolls, customfe, porterage, 
etc., but this is subject to the proviso that no Act of Parliament has 
otherwise provided, and is now of no practical importance. 

Incumbents are chargeable to the poor law rate {R, v. Turmr^ 1718, 
1 Stra. 77). 

They are also liable to payments for watch and ward, repair of 
highways, county rates, etc., and are chargeable both in respect to their 
glebes and tithes. The house and glebe lands of the incumbent will be 
rated in the same way as any other property in the parish (as to rating of 
tithe rent-charge, see Tithes ; and see, further, article Rates). 

An exchange of livings may be effected between two incumbents, both 
holding spiritual benefices. To efiect this, it is necessary first to obtain a 
licence from the Ordinary to treat of exchange. When this has been 
obtained, an exchange is effected by one deed, by which each party agrees 
to exchange his benefice, and for such purpose both resign them into the 
hands of tlie Ordinary. The deed when executed ds delivered to the 
registrar of the bisliop. If one incumbent is instituted and inducted into 
the other 8 benefice, yet if the exchange is not executed on both parts, 
the other may have the benefice again. The deed should, however, also 
contain a proviso avoiding the resignation in case the exchange is not 
carried out (see Bumsey v. Nicholly 1877, 2 C. P. D. 294), for otherwise 
the patron may select another person to fill the benefice, after an absolute 
deed of resignation has been executed, and the party who has executed 
such deed will have no right of action against him. 

As to simoniacal exchanges and resignations, see Simony. As to plurality 
and commendam, see Plurality. As to sinecures, see Sinecure. As to 
lunacy of an incumbent, see Lunacy. As to bankruptcy of incumbent, see 
Sequestration. 

' An incumbent may be deprived by common or statute law for the 
following ofiences (Phillim. Ecd, 1 mu% 2nd ed., vol. ii. 1082 and 1083): — 

Want of orders (see mitc). 

Illiteracy (see Colt v. Bishop of Cm^mtry, 1617, 14 Jac. Hob. 140, at p. 
149). This is a nwlum in se, like want of orders, and can be affected by no 
t dispensation. 

Want of age (see Presentation). 

Simony (see Simony). 

Plurality (see Plurality). • 

Conviction Qf treason, murder, or felony. As to this, see Felony Act, 
1870 (33 & 34 Viet. c. 23, s. 2), and the Clergy Discipline Act, 1892 (55 & 
56 Viet. c. 32, s. 1) ; and see Phillimore’s Eccl Lau\ 2nd ed., vol. ii. pp. 1037 
and 1083, and article Discipline, Ecclesiastical. 

Refusing to ude the Book of Common Prayer, or administer the sacra* 
ments as therein prescribed,/ speaking in derogation thereof, or using any 
other ceremony, and thereof being twice convicted {Martin v. Maci^mochicy 
1880, 6 P. D. 87 ; Combe dc Im Bere, 1881, L. R. 6 P. D..157). , 

Not reading the Thirty-Nine Articles and making the d^laration of 
assenjt (see Entry on Benefice): 

Maintaining or affirming any doctrines contrary to the Thirty-Nine 
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Alleles, and persisting therein after conviction (see article Abticlbb, Till 
Thibty-Ninb). 

Miscreancy, infidelity, schism, or heresy (see Heresy). 

Incontinence. 

Drunkenness. 

Conviction of perjury. 

Disobedience to constitutions made by proper authority for the govern- 
ment of theChurch (see Memorandum, 1604, C7ro. (2) 37 ; Heyn^ood v. Bidiop 
of Mamh4:stei% 1884, 12 Q. B. D. 404). 

Non-payment of tenths under 2G Hen. viii. c. 3, s. 15. 

Dilapidation or alienation (but this is doubtful) (see Dilapidations, 
Ecclesiastical). 

Non-residence (see PLUnALiTY). 

If a bastardy order is made against an incumbent. If adultery is 
proved against him in a divorce or matrimonial cause, or if in such 
an order for judicial separation is made against him. A sejiaratiop f tder 
under the Matrimonial Causes Act, 1878. See Clergy Discipline Act, 1892, 

s. 1, subss. r, (I, and c. . . u i • i* 

The canon law adds also certain other causes of deprivation, of winch 


the principal are — , 

Disclosing confessions, even for fear of death. But as to this h(?c Canon 
113 of the Canons of 1G03, and article Confession and Ausolution. 

Demanding money for sacraments. 

Violating a sanctuary. 

Bigamy (see articles Celiuacy of the Cleuoy ; Bioamy). 

Concubinage. 

Contumacy in wearing an irregular habit. ... 

Officiating after excommunication. Irregular intrusion mb) a benefice. 

Keeping fasts other than those appointed by law (see Canon <2 of 
the Canons of 1603). 

As to the course of procedure, etc., in sucli cases, see article Discipline, 
Ecclesiastical. 

As to Bcsuimtioii. — A resignation shoultl l)e made to the Ordinary, except 
in the case of a donative, wlien it is to be made to tlie i>atron witli ^wcr 
to admit. The resignation need not lie made Iwfore a notary, rad once 
made and agreed to by the bisliop, is complete and cannot be withdrawn, 
although by an-angement the formal acceptance is to be iis from a later 
date (Mel v. Buhop of Oxford, 1889, 14 App. Gas. 2o9). The bishop 
must, however, consent to the resigmitioii, if it is to be valid ; it is uii^ndM 
whether he has the power to refuse without assigning any, or any Bidhcient. 
cause. The resignation must be unconditional (Oaytonx case, 1592, 

Eliz God. Itep. 277), except in the case of an exchange of benehc^, as to 

which see supro. Bishops always had. and frequently exercised, the jiower 

of assigning to theiincumbent, who had resigned, a pension from the revenues 

of the benifice; and statutory provision for this bw 

statute 34 & 35 Viet. c. 44 (the Inciunbente Kesignation At*t, 1871). inis 

Act provides that an incumbent who has held a lienehce for seven yean 

conthiuously may notify to the bishop that he desires to ret**’®' 

ground of mental or physical infirmity, and the bishop may issue a <mm- 

Sssion to five person to inquire into the matter, and if they ^l^rt ttot 

the resignation is expedient, and the patron consents, or 

not conSiting, the archbishop declar^ that the resignation shall to 

accepted, the bishop declares the pension to he a^w^ rT MV 

statute above mentioned and an amending Act of 1887 

most not exceed one-third of the annual value^of the benefice, and ironee 
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with the yearly com averages, unless no part of the income of the benefice 
is derived from tithe rent-charge on glebe lands. A lunatic, by sec. 18 of 
the Act of 1871, may resign by his committee. The pension, by secs. 10 
and 15, is a charge on the revenues of the benefice, and is recoverable as a 
debt from the incumbent ; but. it is not transferable, and ceases on the 
enrolment of a deed of relinquishment under the Clerical Disabilities Act, 
1870 (33 & 34 Viet. c. 71) ; and the bishop may, subject to an appeal to 
the archbishop, diminish or cause to cease altogether the pension of a retired 
clerk who has since his resignation undertaken clerical duties elsewhere. 
The costs of the inquiry are borne wholly by the incumbent if the Com- 
missioners declare the resignation inexpedient, otherwise half by him and 
half by a charge on tlie revenues of the benefice (s. 16). Although the 
pension is recoverable as a debt in law or equity from the incumbent, such 
incumbent cannot set off against it a judgment debt due to him from the 
retired clerk {Gathercole v. SniitK 1881, 17 Ch. D. 1); but he may now set 
off sums due in respect of dilapidations ; but the sums so withheld must not 
in one year, without the consent of the bishop of the diocese, exceed half 
the total amount of the pension (Incumbents designation Amendment 
Act, 1887, s. 6 ; see also article Dilapidations, Ecclksiastical). The annual 
value of the benefice, for the purpose of a pension, means the net annual 
value exclusive of the incumbent's place of residence, and after deducting 
all rates, taxes, and charges, including the salary of a curate compulsorily 
employed, and annual payment in respect of any terminable mortgage 
having more than two years to run when the Commissioners sit (1871 Act, 
8. 11 ; 1887 Act, s. 5). See also article Eesignation Bonds. 

As to emblements, see Glkbk; see also articles Clergy; Church of 
England; Sequestration. 

[Autheyintm, — Lind. Prov,\ Gibs. Cod , ; Aylitie, ; Watson, ClcrgymaiCf^ 
Law ; Degge, Parson's Counsdlor ; Phillimorc, Evcl, Lau\ 2nd ed. ; Cripps, 
Law of the Church and Clergy ; Black. Corn,'] 


Incumbrance.— See Mortgage. 


Incur. — A person who gives anew bill in renewal of an old one 
“ incurs a debt or liability ” within the meaning of sec. 13 (1) of the Debtors 
Act, 1869 (JR. V. Pierce, 1887, 56 L. J. M. C. 85). In giving judgment in that 
case Lord Coleridge, C.J., said (p. 88): “As to the last point taken on 
behalf of the prisoner, that here he had not incurred a debt or liability 
within the meaning of sec. 13 (1) because the credit had been obtained 
upon the renewals of already existing bills, I am bound to say I do not think 
there is anything in it whatever. To my mind it is perfectly plain that he 
did incur a fresh liability when he obtained these different renewals.” 


Incurramentum — ^Any penalty to which a person may be 
subject. The word is sometimes given as “ incurrementum,” and sometimes 
as “ incurrimentum.” 


In custodia legls.— See Control and Custody of Court. 


Indebitatus assumpsit.— See Assumpsit. 
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Inclebtecl • — In tilble A in the first schedule to the Companies Act, 
1862, which contains regulations which may l>e adopted for the management 
of a company limited hy shares, article 1 0 provides that ** the company 
may decline to register any transfer of shares made by a meml)cr wlio is 
indebted to them.” The word “ indebted ” here used is not limited to indebted- 
ness in respect of the shares proposed to be transferred, but is to bo 
construed in its grammatical sense as meaning indebted in miy way {£x 
parte 18S2, 0 Q. 11. 1). nor dtws it api»ly only where the 

proposed transferor of the shares is the sole debtor ; it applies equally whei^ 
he is jointly and severally liable wdth some other j>erson (ix'.r Hall, V.C., in 
In re Bcntham Milh Spinniiui 1879, 1 1 Ch. I). 002 ; see also Buckley, 
Coinpnnim Acts, 7th ed., ])p. 40.‘»-40r»). 


Indecency* — Any indecent exhibition in public is indictable a 
public nuisance at common law, if calculated to cause scandal 
modesty, or corrupt morals. The place in which the intlecency Ukes place 
must be a place of public resort, or even a jdace not open to the public 
in which a number of persons may be offended and several see it (M, v. 
Wchh, 1848, 18 1. J. M. C. ; R v. ThaUmau, 18(>;;, L J. M. C. 58 ; R 
V. Holimn, 185:5, 22 L. J.M. C. 122; R v. //arm, 1870, L. K. 1 0. C. K. 
282 ; V. Wellard, 1884, 14 Q. B. 1). 6:1). 

Most of these Ciises turn on exj)osure of the body naked. Bathing 
near a public way falls witliin the definition {R v. Heed, 1871, 12 Co.v C. C. 
1). The offence is jmnishable on indictment by imprisonment with hard 
labour (14 & 15 Viet. c. 100, s. 15), or fine, or both, and bail is discretionary 
(5 & 0 Geo. IV. c, 8:5, s. 4 : 1 1 & 12 Viet. c. 42, s. 2:5). 

It is also an offence pnnishalde on summary conviction for persons of 
either sex — 

(1) Wilfully, ojienly, lewdly, and obscenely to cx])osc the person on or 
in view of a street, road, or liighway, or in a i)lace of pnl)lic resort, with 
intent to insult any female (5 Geo. iv. c. 8:5, s. 4). See Vagkaxt. 

(2) Wilfully and indecently to exjmse the i^ersou to the annoyaiu'e of the 
inhabitants or jxxssengers in a street in a town (10 iS: 11 Viet. c. 89, s. 28), 

Persons who commit any offence against publicj decency in a public bath 
or washhouse, open bathing place, or cov(ircd swimming batli may lie 
excluded (41 & 42 Viet. c. 14, s. 11). 

It is also an indictable misdemeanour to keep a place for showing an 
indecent exhibition in a public place, or where the ))ublic are admitUnl 
on payment {R. v. Saunders, 1875, 1 Q. B. D. B»). 

Sending obscene or indecent matter tlirough the i>ost is punishable 
either summarily or on indictment, but only on the prosecution of tb(? 
Postmaster-General (:i:» & :54 Vi(?t. c. 79, s. 20 ; 47 & 48 Viet. c. 70, 
s. 4 (2)). • 

Affiving , or delivering, or distributing indecent advertisenients is ininish- 
able under the Indecent Advertisements Act, 188!) (52 & 5;{ Viet. c. 18). 
See Obscene Libel. Indecent assaults on males are dealt with under 
Abominable Crime, and on females under Kape, etc. Obscene language is 
dealt with under COKSING, and indecent conduct by prostitutes under 
Prostitute. 

• 

Indefensus— “One that is impleaded and refuses to make 
answer ” (Tomlins, iaw JHti.). • 
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Indefinite Payment.— See Appropriation of Payments. 

I ndef I n ite Trust. — A private, as distingdlhed from a charitable, 
trust, must be certain and definite — that is, tl]|e subject-matter and the 
object of the trust must be definite, otherwise the Court will not carry it 
into effect. A trust in favour of charities, on the other hand, will be 
effectuated although the testator may have left uncertain the particular 
mode by which his intention is to be carried out. 


Indemnity — A contract express or implied '*to keep a person who 
has entered, or is about to enter, into a contract of liability indemnified 
against that liability independently of the question whether a third person 
makes default or not ” (per Davey, L.J., in OuiUi v. Conrad, [1894] 2 Q. B. 
896); it thus differs from a guarantee (j.v.), which is “a promise to pay 
the creditor if the principal debtor makes default in payment ” {ibid,). The 
latter contract, but not the former, is within sec. 4 of the Statute of Frauds. 
Familiar examples of contracts of indemnity are policies of fire and marine 
insurance; the insurance company in such cases agreeing to make good 
loss sustained by the assured (see Darrell v. Tibhitts, 1880, 6 Q. B. D, 660), 
Further instances of contracts of indemnity will be found in the law of 
agency ; an agent having a right to be indemnified by his principal for all 
losses and liabilities properly incurred by him in the execution of the 
agency (see Principal and Agent). As to the indemnity of trustees, see 
secs. 24 and 46 of the Trustee Act, 1893 ; of partners inter se, see sec. 24 of the 
Partnership Act, 1890, the general principle ai)plical)le to these ])erson8 
being the same as in cases of ordinary agency. 

By R S. C. Order 16, rr. 48 and 66, a defendant who claims to be 
entitled to contribution or indemnity over against any person not a party to 
the action, or against any other defendant, may, by leave of the Court or judge 
bring in such person by a third-party notice. The word “ indemnity ” here 
used means an indemnity on some contract express or implied, or on some 
equitable principle, or under some statute {Birmingham and District Land 
Co, V. London and N(yt'th- Western Bwy, Co,, 1886, 34 Ch. D. 261). A right to 
damages is not a right to indemnity as such {ibid,), (See also Wynne 
V. Tempest, 1896, 66 L. J. Ch. 81, and other cases cited in notes to 
Order 16, r. 48, in Annual Practice,) See Guarantee; Principal and 
Surety. 


Indemnity, Act of.- -See Bill of Indemnity; Habeas Corpus, 
ante, p. 129 ; Martial Law. 


Indenture.— See Deed; Lease. 


India.— For legal purposes the term India includes British India, 
together with any territories of any native prince or chief under the 
suzerainty of Her Majesty, exercised through the Governor-General of 
India, or through any governor or other oflScer subor^nate to the Governor- 
General (Interpretotion Act, 1889, s. 18, subs. 6). See the article British 
India. 
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indla, Church in . — See Church of ENOLum). 


Indian Appeals. — See Privy Council. 


Indian Army.— By the Government of India Act, 1858 (21 & 22 
Viet. c. lOQj), which vested the territories and government of the East 
India Company in Her Majesty, the military and naval forces of the 
Company, and all persons thereafter enlisting therein, were to continue 
subject to all Acts of Parliament, laws of the Governor-General in Council, 
and articles of war, etc., as had then been p^ed. The regular British 
troops of the Queen serving in India were subject to the Annual Mutiny 
Act, as if they were in England. The European troops of the Company 
raised for service in India only were subject to a peri)etual Mutiny Ai t 
passed by the Imperial Parliament. The native Indian forces wure 
subject to a military law different from both. In 1863 the two European 
forces were brought under the Mutiny Act, and three years previously 
the! system of recruiting European troops for service in India only was 
abolished by 23 & 24 Viet. c. 100, which made the raising of forces for 
service in India only illegal. The native Indian forces continued, and are 
still, under their own Mutiny Act and Articles of War. These articles are 
contained in Act v. of the Legislative Acts of 1869, and in Act xii. of 1864 
(the Indian Articles of War Amendment Act, 1894). Sec. 180 of the Armv 
Act, 1881 (44 & 45 Viet. c. 58), provides that nothing therein shall 
prejudice or affect the Indian military law respecting officers or soldiers, 
or followers, in the Indian forces being tiatives of India ; and on the trial 
of all offences committed by any such native officer, soldier, or follower, 
reference shall be had to the Indian niilitory law, and to the established 
usages of the service ; but courts-martial for such trials may be convened 
in pursuance of this Act. That is to say that the law administered is that 
of the Indian articles of war, etc. ; but the officer convening the Court 
may be such an officer as is authorised by the Army Act to convene it (see 
Courts-Martial). No British-born subject, on the other hand, or any 
legitimate Christian lineal descendant of that subject, whether in the 
paternal or maternal line, is to be triable or punishable thereby, but such 
persons belonging to the Indian army are triable and punishable as if they 
belonged to the British forces. This is the combined effect of the Arm^ 
Act and the Indian articles of war. Moreover, by the latter it is 
provided that the articles shall not render any Christian European, not 
being British born, or any Christian legitimate lineal descendant of any « 
American or European, whether in the jiatemal or maternal line, triable by 
a court-martial composed of native commissioned officers. All such persons 
must be triable by European officers only. All the other persons subject 
to the Indian articles are governed by them wherever they may be serving 
(s. 180, subs, (b) Army Act, 1881) ; and every jierson enlisted under the 
Indian articles swears to serve and go wherever he is ordered, by land 
or sea. Whether the Indian troops, however, can constitutionally be 
employed by the Crown in time of peace outside India is a disputed 
question. It arose in 1878, when Indian troops were ordered to li^ta ; 
and the discussion mainly turned upon the construction of the words in the 
Mutiny Act, and now in the Annual Army Acts, empowering the Crown to 
raise a certain number of troops, “exclusive of the numbers actually 
serving within Her Majesty’s In^n possessions.” I/nd Selbome^oon- 
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tended that by these words the native Indian army was excluded from the 
Crown's control outside India in time of peace, without the assent of 
Parliament; Lord Cairns, on the other hand, maintained that the Act 
excludes not the Indian native army at all, but the European forces actually 
serving in India for the time being (see Hansard, Pari. Deb., No.‘'240, 
pp. 187-348 and 362-614). It is quite clear that they could not be 
introduced into the United Kingdom in time of peace without consent of 
Parliament under the terms of the Army Acts. As to their employment 
outside India, it is also clear by sec. 55 of the Government of India Act, 
that except for preventing or repelling actual invasion of the Indian 
possessions, or under other sudden and urgent necessity, the revenues of 
India cannot, without the consent of both Houses of Parliament, be made 
applicable to defray the expenses of any military operation carried on 
beyond the external frontiers of such possessions. By sec. 54, also, of the 
Government of India Act, when any order is sent to India directing the 
actual commencement of hostilities by the forces in India, the fact of such 
order having been sent is to be communicated to Parliament within three 
months, if Parliament be sitting, unless such order shall have been in the 
meantime revoked or suspended; and if Parliament be not sitting at 
the end of such three months, then within one month after the next 
meeting of Parliament. 

Certain modifications of the Army Act, 1881, in its application to 
Europeans serving as officers, and other persons belonging to the Indian 
forces, such as medical and other special service officers, who are not 
subject to the Indian military law and articles of war, are made by sec. 180 
of that Act. When the Army Act, 1881, was passed, there was in each of 
the Presidencies of Madras and Bombay a separate commander-in-chief of 
the armies of those Presidencies ; but by the Madras and Bombay Armies 
Act, 1893 (56 & 57 Viet. c. 62), the offices of the provincial commanders- 
in-chief were abolished, and it was enacted that for the purposes of sec. 
180 of the Army Act, 1881, the commander-in-chief of the forces in India 
should be deemed to be the commander-in-chief in each Presidency. In 
the Army (Annual) Act, 1895 (58 Viet. c. 7), which made certain amend- 
ments to the Army Act, 1881, the necessary alteration of words in sec. 
180 required to meet the altered conditions was enacted. 

[Authorities, — Anson, Zaiv and Custom of the Comstitution^ 2nd ed., 
pp. 280, 360, 361 ; Hansard, sujvra ; Manual of Military Law, War Oftice, 
1894.] 


• Indian Civil Service— The civil department of the govern- 
liient of British India, embracing certain judicial, revenue, and secretarial 
officers, formerly known as the Covenanted Civil Service. Admission 
to the Indian Civil Service is now by competitive examination held in 
England under regulations issued by Her Majesty's Secretary of State for 
India in Council, under the powers conferred by sec. 32 of the Government 
of India Act, 1858. Under these regulations (which are set out in the 
official India List) no person is eligible for examination for admission to the 
service, unless (1) he is a natural-born subject of Her Majesty; (2) his age 
will be above twenty-one and under twenty-three years on the first day of the 
year in which the examination is held; (3) he has no disease, constitutio^l 
affection, or bodily infirmity unfitting him, or likely to unfit him, for service 
in India ; and (4) he is of good moral character. On the Civil Service 
Commissioners being satisfied on these points, the candidate is admitted to 
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the txamination (which is held in London in August of each year), on pay- 
ment of the prescribed fee (£6). Probationary candidates are selects 
^ from 'those examinees who obtain the highest aggregate number of marks in 
an oTCn competitive examination, and Uiose thus selected, before proceed- 
mg to India, are on probation for one year, during which they are tested as 
to their proficiency in riding, and at the end of which they have to undergo a 
wmpulsory examination on (1) the Indian Penal and the Criminal l*rooedure 
Codes, (2) the princijial vernacular lanraage of tlie province to which the 
candidate is assigned, and (3) the Indian Evidence Act and the Indian 
Contract Act, and in two of certain optional subjects. Successful candidates 
are then entitled to be apjxiinted to the service, and are allotted to the 
various provinces. 

In addition to those officials who fonn tlie service, formerly known as 
the Covenanted ( 'ivil Service, there are also others of a lower grade, called 
statutory civil servants, who must be natives of India, and who may be 
appointed to certain offices without certificates from the (-ivil 'ice 
Commissioners under the ^xiwers conferred by sec. 6 of the India (I^ws and 
Regulations) Act. 1870. 

Questions relating to the pay, leave of absence, pension, etc., of the 
Indian civil servants arc dealt with in tiie Civil Service Regulations, a very 
full abstract of which is given in the India LisL 


Indian Council.— Sec Rkitisu India. 


Indian Law.— See Rinmn India; Hindu Law; MonA.MMEDAN 
Law. 


Indian Railways. — Certain investments in the debentim) or 
ordinary stocks and certain annuities of Indian railways, are authorised 
to be made by trustees by the Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 1, 
subss. (i), (/’), and {h). They are railways in regard to which, in one form or 
another, and under various conditions, the (Jovernment of India cither pays, 
or guarantees the payment of, the interest to the holders of the stock, which, 
by the definition clause, includes fully paid-up shares. There are six Indian 
railways under subs, (i) the interest on whose debenture stock is thus paid 
or guaranteed by the Secretary of State in Council of India. 

There are three under subs, {j) whicli were purchased by the Government 
for which the purchase was in part effected by means of terminable annuities 
charged on the revenues of I ndia. They are those mentioned in that subsection 
as the “ B,” " C,” and “ 1) ” annuities. The “ B '' annuities of these railways 
(the Eastern Bengal, the East Indian and the Scindo, Punjaub and Delhi) 
have a sinking fund, and the annuitants get back at the termination of 
the annuities the principal at the time of their creation. The “ C ” and " D ” 
annuities are those of the East Indian Railway Com]:>any, the latter being 
the deferred annuities, and the former annuities comprised in the roster 
of annuitants, of the East Indian Railway Company. The ** A ” annuities of 
these railways are not authorised by the statute. 

Under subs, {k) comes the ordinary stock of any railway company upon 
which a fixed or minimum dividend in sterling is paid, or guaranteed, by the 
Secretary of State in Council of India, or upon the capital of which the 
interest is so guaranteed. 

VOL. VL 84 
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It i|3 to be noticed that if the Government should purchase other railways; 
other " B ” annuities might be created, and would then fall under subs, { j). 
But the Government did not follow the plan in 1890 when the South Indian 
Railway Purchase Act, 1890 (53 Viet. c. 6), empowered money to be raised 
in the United Kingdom by the Secretary of State in Council of India for 
the purchase of that railway. 

[Authority . — Marrack and Mathieson, Statutm'y Trust Investment Guide.] 


Indian Reg'istration Acts.— A system of registration of 
deeds has been in operation in India for over a century. The statutes now 
in force dealing with the subject are the Indian Registration Act, 1877, and 
the Transfer of Property Act, 1882, under which local registries are 
established in each district. The registration of certain documents is 
compulsory ; in the case of others registration is optional. In the former 
class are included transfers of tangible immoveable property of the 
value of 100 rupees and upwards, transfers of reversions or other intangible 
things of whatever value, leases from year to year or for any term exceeding 
one year ; in the second class are included leases for any term not exceed- 
ing one year, transfers of moveable property, and wills. In general, regis- 
tration of documents, other than wills, must be effected within four months 
from the date of execution, from which date they operate, not from the date 
of registration. Documents the registration of wliich is compulsory have 
no effect unless registered ; certain other documents which are, although 
not required to be, registered take priority over unregistered documents 
relating to the same property. 


Indian Stock— stock created under the authority of a number of 
Acts of Parliament, and issued by the Secretary of State in Council of 
India charged on the revenues of India. 

By the Trustee Act, 1893, s. 1, a trustee may, unless expressly forbidden 
by the instrument (if any) creating the trust, invest any trust funds in his 
hands in, among other securities, India three and a half per cent, stock, 
India three per cent, stock, or in any other capital stock which may at any 
future time be issued by the Secretary of State in Council of India under 
statutory authority, and charged on the revenues of India. 


Indians, North American. — the Spanish discoverers of 
» America, imagining that they had arrived on the eastern coast of Asia, gave 
the name of Indians to 'the inhabitants whom they found in possession. 
The Red Indians, though not numerous (there are now about 300,000 in the 
United States and about 100,000 in Canada), form a well-giarked divwion of 
the human race. Their marriage customs afford an illustration of primitive 
ideas of kinship; but the tribes have now for the most part adopted 
Christian habits. Land they have been accustomed to regard as belonging 
to the tribe ; each efficient member of the tribe has a right to a ehare ; 
but the shares are not equal, and an unworthy individual may be excluded 
altogether. The powers of the chiefs and of tribal councils are not exactly 
defined. 

•When Englishmen began to form settlements in America, they claimed 
for the Ckown full sovereignty over the lands occupied, and they did not 
recognise any proprietary right in the natives. They recognised the tribes 
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BB dependent or friendly nations, and entered into treaties with them ; the 
rights secured to the Indians under such treaties were described and 
upheld by Chief-Justice Marshall in the case of The Cherokee! Nation v. The 
State of Georgm, 5 Peters, 1 ; see also the cases cited in Wheaton’s /w/rr- 
nattoiwi LakL\ ch. ii. In the United States the Indians have often been driven 
from their homes by the advance of immigration, and many petty wars have 
been the result. In Canada, where the population is much less dense, the 
relations between white men and red men have l)een more friendly. All 
the colonies now forming the Dominion of Canada have legislated for 
the benefit of the Indians; the general objects of legislation have been, to 
reserve certain lands for Indian occupation : to j>revent white men from 
purchasing or settling in tlie reserved territories ; to prohibit the im- 
portation of spirits; and to make such ju’evision for education, etc., as 
the tribes were willing to accej»t. Indians living in tribes, or in receipt of 
Government subsidies, liave usually been excluded from electoral rights, 
lly the British North America Act, IH(j7, s. 01, subs. 24, Indians lands 
reserved for Indians arc among the subjects placed under the legislative 
authority of the Dominion ; but this does not preclude a province from 
claiming a beneficial interest in such lands {SL Catherines Milliwj Co. v. 
Ry 1889, 14 App. Cas. 40). 

\^^latlwrities. — For Imlian customary law*, sec the works of Schoolcraft, 
and the llcports of the Smithsonian Institute. Numerous documents bear- 
ing on the legal rights of the Indians were ja'inted for the rhulicial ( ’om- 
mittee of the Privy Council in the Sf. Catherine's Milliag Companfs case, 
cited above, and in an arbitration on a boundary question ))ctwecn Ontario 
and Manitoba, referred to the Committee in ISHo.] 


Indicavit — A writ in the nature of a ju’ohibition (r/.v.) which lay 
at the instance of a patron, and was directed to the Ecclesiastical Courts, 
prohibiting them from adju<licating in certain cases where the right of 
patronage came in question (3 Black. Com. 91). 


Indictment. 
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Preliminary. 

The law’ of England dillers from that of Scotland and all Continentol 
States in the fact that, as a general rule, no jierson can be put on his trial 
for a serious crime except upon a written accusation made aminst hiiri by 
twelve or more men, not lawyers, rraident in the district in wliicli the trial 
is to take place : le. iwpular and not official opinion is an essential elraient 
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in this initial step in criminal procedure. See also Cobonsb. This written 
accusation has from very early times been styled an indictment {indicta- 
meifUum), as distinguished from (1) an information charging an offence 
against, Crown or revenue, made without intervention of a jury ; (2) from a 
declaration or complaint by a subject as to some civil wrong cognisabfe by 
the common law ; and (3) a bill in Chancery, setting forth grievances for 
which civil equitable relief was sought. 

The origin of this procedure has been the subject of much learned 
^culation, the results of which are stated from different points of view in 
Huband on OraTtd Juries in Ireland, 3-22, and by Pollock and Maitland 
{Hist. Eng. Law, voL ii. pp. 644-652) and Pike {Hist. Crime, vol. i. pp. 120, 
206; 1 Steph. Hist. Cr. Law, 251-272). 

By the time of Henry ii. the practice was established that offences 
should be presented in eyre, or on the sheriffs tourn by an inquest of at 
least twelve legales Ivomines, who came to be styled the grand inquest or 
indictors. When the accusing jury, which put public rumour or ill-fame into 
a legal form in pursuance of public duty to inform of offences, was severed 
from the trial jury or petty jury is uncertain ; but since 1351 (25 Edw. iii. 
st. 5, c. 3) any grand juror put on a petty jury is liable to challenge for tliat 
cause (Y. B. 14 & 15 Edw. in., ed. Pike, Introd. p. xxvi.). Prior to that Act 
it had been the practice to put some jurors yro rege on the petty jury, and 
there is a modern instance of such a proceeding on a trial for treason 
{B. V, Edmunds, 1821, 1 St. Tri. N. S. 785, 883). 

The grand jurors were also termed jurors rege. This title still 
survives in the formal commencement {infra). 

They attend by summons of the sheriff. See Jury. Before they enter 
on their duties tlie foreman chosen by them is sworn by the following 
oath : — 

You, afl foreman of this gi*and inquest for our Sovereign Lady the Queen for the 
. body of this county of , shall diligently inquire and true presentment 

make of all such matters and things as shall be given you in charge touching this 
present service. The Queen’s counsel, your fellow^, and your own, you shall observe 
and keep secret ; you shall present none through envy, hatred, or malice ; neither shall 
you have anyone unpresented through fear, favour, or affection, gain, reward, or the 
nope thereof ; but you shall present all things truly and indifferently as they shall 
come to your knowledge, according to the best of your skill and understanding. So hel]) 
you God. 

The other jurors take a similar oath (Huband, p. 166). 

Not less than twelve nor more than twenty-three are sworn. On 
being sworn they are charged by the presiding judge as to all indictments 
•presented after committal for trial by justices, or under the Vexatious 
Indictments Acts, or by order or leave of the Court. But they are also 
free to consider voluntary indictments or to present offences on their own 
knowledge, information, and belief. v 

The bills of indictment, i.e. the inchoate indictments, are then submitted 
to them in the grand jury room. 

The names of the witnesses in support are indorsed on the bills, and 
such of them as the jury consider necessary to make out s^priwd fade case 
are examined on oath, or affirmation, administered by the foreman or other 
grand juror, and the name of the person so sworn is initialled. If satisfied by 
a majority (twelve) (13 Edw. ui. c. 13) that facie case is proved on 

the whole bill or any count of it, the jury return a true bill, in whole or part 
{vera billa), to the Court. This is done by the foreman indorsing the bill 
and delivering it in open Court to the presiding judge. If satisfied by a 
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majority^ (twelve) that the accusation is groundless, they throw out or 
" i^ore” the bill, which is then indorsed by the foreman with the word 
tgrwramus, and the bill so indorsed is returned to the Court. Signature by 
the^forenmn for self and fellows is usual, but is not essential if thft bill is 
returned into open Court and read in his presence (if. v. SUlolint 1833, 
1 Lew. C. C. 55 ; R v. Thompson, 1846, 1 Cox C. C, 268 ; Hulmnd, 185). 

When the bill lias been found it becomes an indictment, and is com- 
municated^to the accused on arraignment. 

TJie grand jury in finding a bill are not tied by any strict rules of 
evidence. 


When no bill is sent before them they are still free to present offences 
with or without examining witnesses for the Crown, and the presentment 
is made in such a form as to state an offence committed within tlieir 
county or an offence which under statute they may present. See Venue. 

The result of this procedure is summed up in the commencement A an 
indictment : “ The jurors for our Lady the ()ueen upon their oatl^ vt csenL** 
It is not till the bill is thus found that any objection can be taken to its 
form, validity, or relevancy. 

And the adoption of these words is all that the grand jury now lias to 
do with the frame of the indictment, the document itself being drawn up 
by the officer of the Court or the counsel of the prosecutor with the object 
of securing its validity in law. 

Under an unrepealed statute of 1698 he may not charge more 
than two shillings for an indictment for felony under penalties, and if 
he draws it defectively must redraw it without fee or reward under like 
penalties (10 Will. iii. c. 12, as. 7, 8). 

In cases not within these statutes it occasionally liappens that the 
official if he draws the bill charges a fee to the prosecutor. But as all 
such officers are now paid by salary the demand savours of extortion. 

Indictments were drawn up in I^tin until the eighteenth century (see 
False Latin), and the accused was not entitled to a copy, but only to have 
the document once read over to him in English. This is still tiie rule, the 
only exceptions being in the case of Tkeason and Misprision of Treason 
(indictments for which are specially regulated) and prosecutions by the law 
officers in the High Court for misdemeanours other than for non-repair of a 
bridge or highway (60 Geo. iii. and 1 Geo. iv, c. 4, ss. 8, 10 ; R v. Rowlinff, 
1848, 7 St. Tri. N. S. 381 ; B, v. Mitehcll, 1848, 6 St. Tri. N. S. 599). 

The indictment is usually framed upon the depositions taken before 
trhe committing magistrate, and in eases within the Vexatious Indictments 
Act, 1859 (22 & 23 Viet. c. 17), the charges, except by leave of the Court, 
must be limited to those in the depositions. In the case of voluntary 
indictments this restriction does not apply. 

Though now drawn up in English, indictments are still written on 
parchment, and* wholly in words without any figures, except in the 
facsimile of a document, and are framed upon the old common law 
system of pleading, subject to certain statutory modifications, but mainly 
by copying old precedents. Under 1 Edw. ill. st. 2, c. 17, they were reciuired 
to be in duplicate. There is no modem work doling exclusively with 
indictments except Saunders (2nd ed., 1889), which is not of high authority 
or accuracy. The older prec^ents are collected in Chitt/s CrimiruU Xati’. 
The appendix to the 5th and 6th vols. of Cox's Crimincu Cases contains a 
number of precedents framed after the amending Act of 1861. Many 
are collected in Archbold's Criminal Pleading, 2l8t ed., and in Bussell on 
Crimes, 6th ed., and most criminal pleaders and officers of criminal ^urte 
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have their own collections of precedents derived from tradition, industry, or 
bitter experience. 

Subject-Matter. 

* 4 

The subject-matter of an indictment must be some act or omission 
which constitutes a public offence, and not merely a private wrong, ie. 
must be — 

1. Treason or misprision of treason. ‘ 

2. Felony or misprision of felony, or being accessory before or after the 
fact to felony. 

.3. Misdemeanour or trespass against the peace, or aiding, abetting, 
counselling, or procuring the offence. 

4 Attempting, or inciting, or conspiring to commit any of these 
offences. 

All these matters are described in the parlance of the old law as pleas 
of .the Crown; and the nile is illustrated by the necessity, until recent 
times, of concluding each coiint in an indictment by the words “ against 
the peace of our Lady the Queen, Her Crown and dignity.” This is often 
expressed by saying that an indictment will not lie except for a wrong of a 
public nature. See Criminal Law. In the case of misdemeanours the 
alternative procedure by eriminal information is open at common law, 
though rarely used, and many petty misdemeanours created by statute or 
by-law are punishable summarily or l>y specially prescribed procedure 
(see H. V. Bfill, [1891] 1 Q. B. 747). 

The indictment consists of four jiarts: the commencement, venue, 
statement, and conclnsimi. 


Commencement. 

The formal commencement of an indictment is “The jurors for our 
Lady the Queen on their oath present.” Where jurors have affirmed, it is 
needless to say so (6 & 7 Viet. c. 85, s. 2; 14 & 15 Viet. c. 100, s. 25). 
Second or sulisequent counts or averments are prefaced by the words, and 
“ the jurors aforesaid, on their oath aforesaid, do further present ” or “ say.” 

Venue, 

The proper meaning of this term is the area from which the jurors are 
to come, under the writ renirc facias juratores. Until 1826, when the jury 
laws were altered, it was necessary not only to state the venue on the 
margin of the indictment, but to specify a special venue as to each act or 
omission alleged therein. The marginal venue was and is a brief description 
*of the area for which the Court is commissioned and sits; the special 
venue specified the subdistricts of the area, such as hundreds and the like, 
which were the visne (mdrietum) from which Bbrne of the petty jurors 
must come, the old theory being that the petty jury must be made up of 
neighbours who could speak as to the accused’s reputation, which, rather 
than evidence, was the criterion of guilt, or were likely as neighbours to 
have the best Icnowledge of the facts. 

Now only a marginal venue is stated (14 & 15 Viet. c. 100, s. 23), and 
want of a proper or perfect venue is immaterial (iHd. s. 24). 

Where the offence is supposed to have been committed in the county -of 
a borough or town, and is tried in the county at laige, the name ^f the 
borough must be put in the margin or in the body of the indictment, and 
the nme of the county at large may be put also in the margin (14 & 15 
yiot.A 100, 8. 23; see also 83 Oeo, m, a 52), 
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Where an ofiTence is not local, but may be tried in a particular district, 
the venue in the margin is the district for which the Court sits ; and where 
the ofifence was committed outside England it is usually stated in the body 
of tljp indictment that it was committed “ upon the high seas/' or without 
the realm,” or “ within Her Majesty's dominions,” if proof of such fact is 
necessary to give jurisdiction. 

The mode of stating venue is to insert in the margin at the top of the 

indictment •tlie words to \yit, naming the coiinty, borough, 

or other area for which the Court sits. In the case of the Central 
Criminal Court the marginal venue is “ Central Criminal Court to wit.” 
In the case of winter assizes or spring assizes the winter assize county or 
spring assize county is specified (see Circuits and Assizks). Tlie rule is to 
make the venue coextensive with the local jurisdiction of the Court (Jt. v. 
StaTihury, 1801, 31 L. J. M. C. 88). Special provision is made for the venue 
in the case of offences committed in the county of a city, and tried ru a 
neighbouring county at large. The statutes usually ilescribed as ^’ rating 
rules as to venue really create exceptions from the common law rule as to 
tlie local character of crime. They are dealt with under Venue. 


Statement. 


Averments . — Averments are jireliminary or prefatory or subsidiary state- 
ments in an indictment, whicli the prosecutor proposes to verify in sujiport 
of the charge, as an element in constitution or aggravation of the offence. 
They are in some cases described as inducements when they merely lead u]» 
to the main allegations. They may be introduced l>y the words, and “ the 
jurors aforesaid on their oath aforesaid further say that,” or by tlie words 
“and that”; or wlierc the statement is quite sul)sidiary, by a jwirticipial 
clause, c.g. “ being an officer, etc.” They must never bo made hy way of 
recital, c.g. the word “whereas” must be avoided (see Archbold, Or. /V., 
21st ed., 62, 75). 

Offences to he included , — An indictment consists of one or more counts 
(contes), each of which must charge a distinct offence, and one only. 

This does not preclude descrijition of an offence in such a way that, if 
certain of its elements are not proved, a jury may convict on the same 
indictment of a minor offence of the same class, whether felony or mis- 
demeanour. Thus if murder be jiroperly charged, the jury may negative 
malice prepense, and convict of manslaughter. 

In other words, the circumstances stated in an indictment, if all proved, 
may constitute an offence liable to liigher punishment, but even after 
negativing the circumstances of aggravation, enough of what is charged 
may be proved to constitute a less aggravated ofi'ence of the same 
class (see Boeder v. li., 1887, 21 Q. B. D. 284; Archliold, 2l8t ed., 242, 
243). 

But unless a statute specifically allows it, an indictment for felony wnl 
not warrant a conviction for misdemeanour, or vice versd. The chief 
statutory exceptions are as follows: — 

1. In certain cases of felony the acxjiised may be convicted, even if the 
facts constitute treason or misprision of treason (18 Geo. ii. c. 30, ss. 2, 3 ; 
37 Geo. III. c. 70, s. 3 ; c. 123, s. 7 ; 52 Geo. iii. c. 104, s. 8; 11 & 12 Viet 


2. On charges of misdemeanour the accused may be convicted of the 
misdemeanour charged, even if the facts prove a felony, unless the Court 
prefers to discharge the indictment, and have a bill sent up for the felony 
(14 & 15 Viet c. 100, 8. 12 ; Archbold, 21 st ed., 83); and a similar provision 
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is made for cases where false pretences are charged, and the evidence 
proW larceny (24 & 25 Viet. c. 96, s. 88). 

3. On an indictment for felony or misdemeanour the accused may be 
convicted of the attempt, imless the attempt is a felony (14 & 15,yict. 
c. 100, s. 9 ; Jt.v. Connell, 1853, 6 Cox C. C. 178) ; and on an indictment for 
robbery the accused may be convicted of assault with intent to rob (24 & 
25 Viet. c. 96, s. 41). 

4. A conviction for concealment of birth is permitted on an* indictment 
for murdering a new-born infant (24 & 25 Viet. c. 100, s. 60). 

5. On an indictment for rape or for felonious carnal knowledge of a ^1 
under thirteen, the accused may be convicted of the misdemeanours created 
by seca 3, 4, 5 of the Criminal Law Amendment Act, 1885, or of indecent 
assault (48 & 49 Viet. c. 69, a 9) (see Jt. v. West, 1897, 67 L. J. Q. B. 62). 

6. On indictments for felonious poisoning or felonious cutting, stabbing, 
or wounding, the accused may be convicted of unlawful poisoning or 
unlawful cutting, stabbing, or wounding (14 & 15 Viet. c. 19, a 5 ; 24 & 25 
Viet, a 100, s. 25). 

7. On indictments for felonious damage by rioters the accused may be 
convicted of unlawful and riotous damage (24 & 25 Viet. c. 97, s. 12). 

8. Persons indicted for embezzlement or fraudulent application or 
disposition of property may be convicted — 

(a) Of simple larceny. 

(i) Of larceny as clerks or servants. 

(ej Of larceny as persons in the public service or police. And, con- 
versely, persons indicted for larceny may in a proper case be convicted of 
embezzlement or fraudulent application or disposition of property (24 & 25 
Viet. c. 96, s. 72). 

Joinder of Ckarges. — Treason. — See TREASON. 

Fdony. — It is bad pleading to use the word “ or ” in any part of an 
indictment. To do so in a count renders it disjunctive, and to that extent 
double. Alternatives, where they can be lawfully joined, are pleaded by 
distinct counts. It is also bad pleading to state two offences cumulatively in 
the same count. This is called pleading double. The rule does not apply 
to such charges as “forging and altering,” or “destroying, defacing, and 
injuring,” “ making and concurring in making," “ publishing and causing 
to be published” (see B. v. BradUmgh, 1883, 15 Cox C. C. 217, 223) or 
any other case where in substance one transaction only is charged, such 
as stealing a quantity of property on a single occasion. Defects of this 
kind must be challenged by demurrer or motion to quash, and not by 
writ of error or motion in arrest of judgment, and are cured if the jury 
acquit of one of the two offences and convict of the other {B. v. Nash, 
1863, 33 L. J. M. C. 94). 

Subject to certain statutory exceptions, it is regarded as unfair and 
improper to include in the same indictment, whether ia the same or in 
different counts, distinct charges of felony. Non-compliance with the 
rule is not fatal in point of law ; but if the defect is challenged before 
pleading, the Court may quash the indictment; or if it is challenged 
after pleading, may put the prosecutor to his election on which charge he 
will proceed (Castro v. R, 1883, 6 App. Caa 229, 244;'J!L v. Mitehell, 
1848, 6 St. Tri. N. S. 599). But if the defendant does not challeng e the 
indictment before verdict, he cannot do so afterwards (see Archb.* 21st 
ed.,79). 

This rule does not apply to those indictments which really deal with 
a single or continuous transaction (see R v. Firth, 1868, L. B. 1 C. C. B 172), 
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but which vary the counts so as to exhaust the variety of degrees of, 
<5ul^ility which the jury may iniPer fsom the evidence. • 

^us on a charge of stabbing, different intents may be alleged in different 
coiu^. 

Cl indictments for forgery it is the established and almost invariable 
practice to add a count for “ uttering ** the forged document. 

Where there is doubt as to the ownership of stolen property, it is laid 
^fferently in different counts, and where the exact status of a person 
indicted for larceny as clerk or servant is open to controversy, he may Ikj 
charged as clerk in one count and as servant in another. 

In indictments of this kind a conviction can be obtained on one count 
only, according to the version of the facts or the inference of the jury ; and 
the sentences are made concurrent on each count if the l erdict is entered 
separately on each count (OVonnell v. R, 1844, 5 St. Tri. N. S. 1). 

These rules apply not only to the offence, but to the i)er8on. Two or 
more persons may not be joined in an indictment for felony unless are 
charged as jointly concerned in its commission as principals or av^cessories 
before or after the fact, or as receivers (24 & 25 Viet. c. 94). 

The statutory exceptions are — 

1. Counts for offences against different sec'^tions of the Explosives Act, 
1883, may be joined (46 & 47 Viet. c. 3, s. 7 (2)). 

2. Three distinct acts of stealing, embezzlement, or fraudulent appli- 
cation or disposition of property by the same defendant against the same 
person, if committed within an interval of six months from the first to the 
last (24 & 25 Viet. c. 96, ss. 56, 71). 

3. Counts for feloniously stealing and feloniously receiving the same 
property may be joined (24 & 25 Viet. c. 96, s. 92). 

4. Any number of accessories before or after the fact at different times 
to the same felony may be indicted together, as may any number of 
receivers at different times of proj>erty feloniously stolen, etc. (24 & 25 
Viet. c. 94, 88. 5, 6 ; c. 06, s. 93). But a defendant can be convicted as 
acces8ory be/oi'e the fact, imt not after the fact, on an indictment charging 
him as an accessory principal {R, v. FcUlony 1862, 32 L. J. M. C. 66; 
Richards v. R, 1897, 13 T. L. 11. 254). 

Mmlemeaiiottr , — In theory, any number of misdemeanours c^n be 
included in one indictment, and it is not uncommon to have counts 
charging different defendants separately, or to mix up conspiracy counts 
with false pretences counts and the like, or charges on wliich the accused 
can be called as a witness with cliarges on which he cannot be called. 
Where such shuffling of the counts is calculated to prejudice a fair trial, the 
Court can put the prosecutor to his election, or sever the trials of the 
different defendants (see Castro v. 2?., 1883, 6 App. Cas. 229, 244 ; 22. v. 
King, [1897] 1 Q. B. 214; 22. v. Fumll, 1848, 6 St. Tri. N. S. 723). 

Description qfrthe Offence, — As a general rule, the indictment must state 
positively and affirmatively (and not by way of recital), and with certainty, 
consistency, and particularity, the essential elements of the offence intend^ 
to be charged, both as to person, time, place, intent, and circumstances ; 
and must show directly or by necessary intendment the jurisdiction of the 
Court to try it. Nothing need be stated which it is unnecessary to prove 
(14 & 15 Viet. c. 100, 8. 24), and when such matters are stated they are 
treated as surplusage. But material omissions are fatal, if challenged 
before verdict. Where the offence haaarwmen juris, it is usually considered 
prudent, but is not really necessary to mention it either by use of the 
proper verb or adverb, or by expressing it as the condusion of a syll^gisnii 
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e.g. and “ w the jurors aforesaid, on their oath aforesaid, ... do say that 
X B. , . . falsely, wickedly, wilfully, and corruptly did conunit wilful and 
corrupt perjury" {B, v. Hodgkiss, 1869, 39 L. J. M. C. 14). 

The syllogistic form of indictment is rare in English procedure, and was 
abolished in Scotland by the Criminal Procedure (Scotland) Act, 188t (60 
& 51 Viet. c. 35), which has consolidated and simplified the Scotch procedure 
to an extent not yet attained in England. 

The objects of the insistence on precision are threefold — t 

1, To let the defendant know exactly and definitely what charge he 
has to meet, so as to determine whether it is one to which he is to plead not 
guilty, pardon, or Autbefois Acquit or Autkefois Convict, or whether he 
should cliallenge the validity of the indictment by demurrer or otherwise. 

2. To enable the Court to know clearly what judgment can be legally 
passed on conviction. 

Consequently everything which is not expressly stated or necessarily 
implied in the description of an offence is taken against the prosecution ; 
or the contrary is presumed in favour of the defendant, if he chooses before 
verdict to claim the benefit of the presumption (Archbold, Cr. PL, 2l8t ed. ; 
Steph. Pig, Cr. Proc., art. 244). 

There are some apparent exceptions to this rule, e.g. where a statute 
declares an indictment in its terms to be sufficient, which is in some cases 
held to justify a general charge without the particularity required at 
common law (see Fraudulent Debtor), and in the case of indictments for 
barratry, disorderly houses and gaming-houses, and conspiracy {B. v. Gill, 
1818, 2 Barn. & Aid. 204; 20 R R 407), and incitement or attempt to 
commit an offence, where a charge in general terms is allowed, provided 
that the prosecution condescends to particularity in evidence, or submits 
to an order for particulars, if the Court deems it necessary. The certainty 
required is not absolute, but such as the nature of the offence permits, and 
less precision is required in stating matters of inducement. 

Where the offence is at common law, the essential elements of the common 
law definition must appear, and the imposition of a statutory punishment 
does not affect the rule. Where it is created by statute, or subjected to a 
greater degree of punishment by statute, the essentials of the statutory 
definition must appear, and every exception, exemption, or proviso in the 
statutory definition must be negatived {B. v. Harvey, 1871, L. R. 1 C. C. R 
284), even if the onus of proof of them is on the defence. 

In dealing with a statutory offence the pleader is not excused from 
particularity, but defects in this respect are cured by verdict (2 Geo. iv. 
c. 64, s. 21). 

, Particidar statutory directions as to the description of the offence are 
given in the following cases : — 

1. Treason and Treason Felony , — See Treason. 

2. Murder and Manslaughter. — ^The manner and means«of causing death 
need not be stated (24 & 25 Viet. c. 100, s. 6). 

Z: Perjury ,— 14 & 15 Viet. c. 100, ss. 20, 21. 

4. Unlawful Oaths.— See 37 Geo. m. c. 123, s. 4; 62 Geo. iii. c. 104, s. 5. 

6. Corrupt Practices , — See 26 & 27 Viet. c. 29, s. 6, incorporated in the 

subsequent Corrupt Practices Acts. 

6. Offerees ly Bankrupt— S%e Fraudulent Debtor. 

7. Obscene lAhel. — See 61 & 52 Viet. c. 64, s. 7. 

5, Previons Convictions, — It is sufficient, after describinjg the subsequent 
offence, to add a statement that the defendant was at a certain time end 
place convicted of an offence punishable summarily or on indictment. 
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without otherwise ilescribing the previous offence (7 & 8 Geo. iv. c. 28, 
s. 11: 24 & 25 Viet. c. 96, s. IIG; c.'99, s. 37; 34 & 35 Viet. e. 112, 
SB. 9, 20). 

ClMtch , — Where they are the subject of an offence must be described 
Bpecincally by their appropriate names ; and see Money ^ Property^ below. 

pocnincnts.—ip) In proceedings for stealing, eml)ezzling, destroying, con- 
cealing, obtaining by false pretences or forgery a written instrument, it may 
be described* by any name or designation l)y which it is usually known, or 
their purport, without setting out a copy or facsimile or otherwise describ- 
ing it or its value (14 & 15 Viet. c. 100, ss. 5, 7 : 24 & 25 Viet, c, 98,8a. 42, 
43). The last enactment extends to matters and things pi^sessed or used 
to forge instruments. 

(/>) Documents of title to lands are in indictments under the Larceny 
Act described as constituting or containing evidence of the title or part of 
the title of any person who has interest in the lands, and the lands or some 
part must be mentioned (24 & 25 Viet. c. 96, s. 28). 

Immaterial variances between the contents of writings as stated .*nd as 
proved in evidence can be amended. Where the legal effect of a document is 
uncertain, it is better to set it out according to its tenor, or verbatim, than 
to describe it according to its purport, varying the description in different 
counts. 

Intent — Where the existence of a ])articular intent or state of mind is 
an element in an offence, it must he stated. Thus feloniously and of his 
malice aforethought ” is essential in a murder indictment. “ Feloniously 
must appear in all indictments for felony, and “ unlawfully ** ought to appear 
in all indictments for misdemeanour. The old phmses “ by force and arms,’* 
‘‘ or by the instigation of the devil,” liave di8ap{)eared, but there is still a wliole 
category of vituperative adverbs usually inserted in indictments for eominon 
law offences, and necessarily inserted where they occur in the statutory defini- 
tion of an offence, e.gr. burglariously, wilfully, maliciously, corruptly, wickedly, 
and the like. Where an intent to injure, deceive, or defraud is an element of 
the offence, the person intended to be deceived or defrauded must be named 
unless a statute allows a statement and proof of a general intent. Sucli 
exceptions exist as to false pretences and falsification of accounts (24 & 25 
Viet. c. 96, s. 88 ; 38 & 39 Viet. c. 24, s. 2), and as to forgery and uttering 
(24 & 25 Viet. c. 98, s. 44), and as to malicious damage (24 & 25 Viet, 
c. 97, s. 60) 

Money omcI Vahmhle Hecitrity'ii . — Money or bank notes may be described 
simply as money, without specifying notes or coin; and in the case of 
embezzlement or fraudulent dealings with valuable securities, they may be 
described as money (14 & 15 Viet. c. 100, s. 18 ; 24 & 25 Viet. c. 96, s. 71). 

(hmumhip . — In the case of offences against property it is usual, if not 
essential, to name the person whose property has l)een the subject of the 
offence charged. Jn indictments for larceny it is considered necessary to 
enumerate all the stolen goods if it is desired, on conviction, to obtain a 
restitution order under sec. 100 of the Larceny Act, 1861. 

There appear to be only three express statutory exceptions : (a) as to 
property obtained by false pretences (24 & 25;Vict. c. 96,8. 88) ; (?0 property 
fixed in a square, or street, or place dedicated to the public (24 & 25 Viet, 
c. 96, s. 31); {c) public records or public custody (24 & 25 Viet, a 96, 
s. 30). 

Kules as to the mode of describing property have been ^id down in 
substantially the same terms as to offences punishable summarily (11 & 12 
Viet. c. 43, s. 4) and on indictment (7 Geo. iv. c. 64). 
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Crown. — In charges of larceny, embezzlement, etc., by persons in the 
public service or police, property taken is described as the property of 
Her Majesty whether it is in her ix)8se88ion or power, or intrusted to the 
offender by virtue of his employment (24 & 25 Yict. c. 98, ss. 69, 70 & 

40 . Viet. c. 36, 8. 29). The property of convicted felons used to be 
described as belonging to the Crown, and apparently would still be^^so 
described where the felon was sentenced to penal servitude and no 
administrator had , been appointed under the Forfeitures Act, 1870 (33 
& 34 Viet. c. 23). 

In charges for offences against the Post Office laws with respect to any 
property, it is described as “ that of the Postmaster-General,” whether the 
offence relates to property vested in him or merely intrusted to him for 
carriage or transmission (7 Will. iv. and 1 Viet. c. 36, s. 40 ; 3 & 4 Viet. c. 90, 
s. 66 ; 11 & 12 Viet. c. 88, s. 5 ; 31 & 32 Viet. c. 110, s. 21 ; 32 & 33 Viet, 
c. 73, s. 23). 

Counties. — County property, including county bridges and buildings, used 
to be described as belonging to " the inhabitants ” of the county, and since 
the creation of county councils all county property vested in them may be 

described as that of the county council of (51 & 52 Viet. c. 41, 

s. 3). Since 1826, some buildings, such as prisons, then belonging to a 
county, have lieen transferred to the State (40 & 41 Viet. c. 21, s. 5). 

Parishes. — Property provided for the use of a parish or its poor can be 
described as that of the overseers, without naming them (55 Geo. nr. c. 137, 
8. 1). Most of such property is now vested either in the incorporated 
guardians of the poor (who are described as the guardians of the poor of 

the union of or the parish of (5 & 6 Will, iv^ c. 69, 

8. 7)), or in the incorporated parish council (56 & 57 Viet. c. 73, ss. 5, 14) of 
a rural parish, or in rural parishes not having councils in the chairman of the 
parish meeting and the overseers of the parish (56 & 57 Viet. c. 73, s. 19). 
Materials, etc., provided for the reiy&iv of parish highways were described as 
the property of “the surveyor of highways” (7 Geo. iv. c. 64, s. 16). In 
many parishes the highways had passed to a highway authority (25 & 26 
Viet. c. 51), and as a general rule incorporated district councils are now 
surveyors of highways (38 & 39 Viet. c. 55, s. 148 ; 56 & 57 Viet. c. 73, 
ss. 25, 82 ; and Pratt on Highways, 14th ed., 1897), except in the case of main 
roads, which are vested in county councils (51 .& 52 Viet. c. 41, s. 11). 
Notwithstanding the loc^al government changes, the provisipns of 12 & 13 
Viet. c. 103, 8. 15, as to describing as belonging to “ the inhabitants ” moneys 
stolen or embezzled by collectors or assistant overseers under the poor-law, 
are treated as still in force (JB. v. Smallman, [1897] 1 Q. B. 4). 

Corporatiom . — The property of corporations is described as belonging to 
them by their corporate name, or in the case of a limited company (25 & 
26 Viet. c. 89, 8. 18), or an industrial and provident society, by its registered 
name (56 & 57 Viet. c. 39, s. 21). r 

Qmd-Corporaiwiis are described in the same way as joint owners 
where no statute otherwise provides: (ce) Property under the view, cog- 
nisance, or management of commissioners of sewers is described as that of 
the commissioners, etc., without naming any of them (7 Gteo. iv. c. 64, s. 18). 
(5) Turnpike trusts being extinct, the provision of 7 Geo. rv. c. 64, s. 17 has 
lapsed, (e) In the case of registered friendly societies and trade unions the 
property is described as that of the trustees, naming them, of the sogiety for 
the time being in office (34 & 35 Viet. c. 31, s. 8 ; 69 & 60 Viet. c. 25, s. 87 
(4) (a)), (d) As to literary and scientific institutions, see 17 & 18 Viet, 
c. 112, 8. 20. (e) As to volunteer corps, see 25 & 26 Viet. c. 66, s. 25. 
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JoifU Owners.— 'Pioipevtj belonging to more than one person may be 
described as the property of A. B. and “another” or “ others” (7 Gea nr. 
c. 64, B. 14). This applies in the case of unregistei'ed friendly societies or 
companies (E. v. Frankland, 1862, 32 L. J. M. 0. 69 ; E v. Tankard, [1894] 
1 Q. S. 548). In the case of certain unincorporated banking copartner8hi])s 
the property is described as that of one of the public officers of the hank 
(7 Geo. IV. c. 46, s. 9 ; 1 & 2 Viet. c. 96 ; 3 & 4 Viet. c. 1 1 1). 

Individumls.—'^e property of an individual is described as the property 
of A. B., naming him. Since the recognition of the separate property of a 
married woman it is no longer necessary to describe it as her' husband’s in 
any case (see 45 & 46 Viet. c. 75, s. 12, which seems to 8ui)ersede the 
common law and the provisions of 20 & 21 Viet. c. 85, ss. 21, 25), 

Where tenants commit offences as to fixtures or furniture let with the 
house or lodging, the property, though technically in them, is described as 
that of the landlord (24 & 25 Viet. c. 96, s. 74 : Jl v. Iklsivad, 1820, Kush. 
& K. 411). 

The person to be described as owner in an indictment is the owner of 
the legal estate usually, as in the case of guardians, executors, or trustees ; 
and in the case of a bailment, either the owner or tlie bailee by virtue of his 
special property {11. v. WUkvnmii, 1821, E. & E. 470; E. v. Ennnanf, 1807, 
Euss. & Ey. 136). Where the property of a dead person is stolen before 
grant of probate or administration, the property is vested in the Tresident 
of the Probate, Divorce, and Admiralty Division of the High Court of 
Justice (21 & 22 Viet. c. 95, s. 19). 

Where the owner is a bankrupt, the property is laid in “ the trustee of 
the property of A. B., a banknipt” (46 & 47 Viet. c. 52, s. 8;»). 

Variances between the ownershij) as stated and as proved, when not so 
serious as to affect the defence materially, may be amended (14 & 15 Viet, 
c. 100, 8. 24). 

Persom. — The defendant is des<iribed by his real name and surname, if 
known, or those by which he is usually known, or in case of doubt, with addition 
of the words “otherwise called” Jind any Atjas; or when his name is 
unknown he may be described as “a person wliose name to tlie jurors is 
unknown, but who is personally brought before them by the governor of 
the prison.” In highway indictments at common law tlie defendants were 

described as the inhabitants of the imrish of , or the men of the 

county of D. As to the jiroper defendants in such cases under the present 
law, see Highw^ays. 

The same rules apply as to other persons named, e.y. the owner of stolen 
goods, or a person assaulted or killed (Plowden, ed. 16o0, 75, 78), and the 
name or surname should be stated, if knowm. Where an infant has not 
acquired a name by baptism or reputation, it is described as “ an infant, male 
or female, then lately born of the body of A. B., of tender age, to wit, the 
age of , and nc^ named,” or whose name to the jurors is unknow’ii. If 
not known, “ a person to jurors unknown ” is inserted (Plowden). 

. It used to be necessary to state the additions of each person in 
estate, or degree, or mystery, and the towns, hamlets, or places to which 
they belonged. But the Statute 1 Hen. v. c. 5, though not reified as 
to criminal proceedings, is superseded by 7 under 

which, if pleas of misnomer are proved, the indictment can lie amended. 
And now (14 & 15 Viet. c. 100, s. 24) want or imperfection of the 
addition is immaterial, and the addition is not inserted except in the case 
of a peer (E. v. Frost, 1855, 24 L J. M. C. 116) ; *md description of a person 
by a name of office or other descriptive appellation, instead of by name or 
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surname, is perfectly sufficient (14 & 15 Viet. c. 100, s. 24); and in the case 
of the Postmaster-General, the official title only is used where the charge 
is for an offence against the Post Office laws. 

Misnomer can be amended where the variance between the statjement 
and proof is not material (14 & 15 Viet. c. 100, s. 1). There is a mass of 
old decisions on this subject in Archbold, 21st ed., 45-47, but no case since 
1861. 

Wliere the age pf the person injured or the offender is an clement in or 
an aggravation of the offence, it must be specified (see R. v. Cox, 1897, 14 
T. L.B. 122). 

Where a British subject commits an offence abroad triable in England, 
it is necessary to state his nationality in the indictment (see R, v. Jameson, 
[1896] 2 Q. B. 425 ; R. v. Sawyer, 18U>, Buss. & B. 294). 

Place , — It is no longer necessary to specify in the body of an indictment 
any place by way of special venue (14 & 15 Viet. c. 100, s. 23). 

AVhere the place is part of the description of a written instrument, or 
is to be proved by matter of record, or is an essential ingredient of the 
offence, c.//. is criminal tres])as8 to land, it should be accurately stated, as 
should the name of a parish, where the penalty on conviction goes to the 
l)Oor of the parish (e.//. as to gaming-houses). But the variances between 
statement and proof, if not material, can be amended (11 & 12 Viet. c. 46, 
s. 4; 12 & 13 Viet. c. 45, s. 10; 14 & 15 Viet. e. 100, s. 24). 

It is the practice in indictments at the Central Criminal Court to insert 
the parish in which the offence is supposed to have been committed. 
Local description is said to be essential in the following cases : — 

(а) Sacrilege, burglary, house-breaking and stealing in a dwelling-house, 
or being found by night armed with intent to break into a dwelling-house 
(R, V. Jarrald, 1863, 32 L. J. M. C. 258 ; Archbold, 21st ed., 229). 

(б) Arson of a dwelling-house, riotous demolition of churches, houses, 
etc., and malicious injuries to sea-banks. Eorcible entry, and poaching. 
The gist of all these offences is wrongful injury to realty, or rights connected 
therewith. 

(c) Nuisance to highways. 

Except the decision above cited, all those on the subject are prior to 
1851, and the power of amendment of variances between statement and 
proof, while not an excuse for inaccuracy, affords a locus pcenite^itice for 
inaccurate pleaders. 

Time , — A time (ie. day, month, and year) is always stated in an indict- 
ment for the commission of an offenca When the offence is a continuing 
offence, such as nuisance, it is usual to say on the day of A.D., and 
on divers days between that date and the taking of this indictment.” 

But exactitude in specifying the day is not essential, except where the 
offence is one which must be prosecuted within a given time from its 
commission {R. v. Broxon, 1828, Moo, & M. 163 ; R, v, TreJmarne, 1831, 1 Moo. 
C. C. 298) or in which time is of the essence of the offence (see Fiiaudu- 
LENT Debtob) ; and an indictment, except in such cases, is not invalidated — 

{a) By omission to state the time of the commission of the offence. 

(b) By stating the time imperfectly. 

(c) By specifying a time for the commission of the offence subsequent to 

the taking of the indictment, or on an impossible day (14 & 15 Viet. c. 100, 
s. 24). . 

{d) If the offence is proved to have been committed or prosecuted 
within the statutory period (JB. v. West, 1897, 67 L, J. Q. B. 62). 

In indictments for offences punishable oidy or more severely if com- 
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mitted at night, it is necessary to say in the nighttime, and usual, but not 
necessary, to specify the exact hour (Archb. Cr, PL, iMst ed., 5t>, 57. 229). 
It is also usual in referring to instruments or documents to state the date 
which they bear, or on which they were delivered, and to specify any time 
to be proved by matter of record. 

Value (W' Price, — It is unnecessary to state the value of any article, or 
the amount of any damage, injury, or spoil, unless the value, etc., is’ an 
essential eluent in the offence (14 & 15 Viet. c. 100, s. 24), cjj, where the 
amount, etc., makes the ditierence between an offence being indictable or 
summarily punishable (See Archbold, 2l8t ed., 06, 07). In such a case 
enough of the property must be specified to make uj) the value essential to 
prove the charge (JB. \\ Forsyth). 

Words. — ^Where words are the gist of an offence, as in libel, perjury, or 
false pretences, they must be set out, and where their known falsity must be 
l)roved the indictment must state in what respects they were known be 
false. This rule is subject to exception in the case of offences by tors 
(see Fraudulent Debtors), and of receiving property obtained by false 
pretences (see False Pretences). 

Conclusion. — An indictment if for a statutory offence concludes against 
the form of the statute (or statutes) in that case made and provided, and 
against the peace of our Sovereign Lady the Queen, her Crown and dignity. 
These formal conclusions are not now necessary (14 I'c 15 Viet. c. 100, s. 24), 
but are always inserted {Castro v. JB., 1883, 6 A]))). Cas. 229), and are often 
useful (see R. v. Sawyer, 1815, Kuss. & K. 294). It is not usual to 
specify the statute or statutes by reference to its sliort or long title, 
probably owing to the risk of clerical error and attendant consequences 
under the old system of pleading (see Hardcastle on Slatutvsy 2nd ed., 
pp. 55-60). 

Common law indictments conclude against the peace, etc., with or 
without a preliminary statement “ to the evil examplis etc.’* ; or to “ the 
common nuisance,” and the like. 

Demurrers, etc. — Objections to the validity or sufficiency of an indict- 
ment are taken — 


(1) By demurrer; 

* (2) By motion to quash the indictment ; 

(3) By motion to arrest judgment thereon. 

(1) The first is seldom now used owing to the facility of amendment in 

the case of formal defects and the abolition of many useless forms (14 & 15 
Viet. c. 100, s. 24), and because a decision on demurrer can be reviewed 
only by writ of error, and not by case reserved (see Crown Casks 
Beserved), and further because the defendant cannot plead and demur at the 
same time (B. v. 1848, 7 St. Tri. N. S. 853), and because a demurrer 

admits the facts charged, and, if unsuccessful, makes the defendant liable 
to judgment, unless the Court in its di8cretif>n allows him t<j plead 
over (Steph. Grim. Proc. art. 258). 

(2) Motion to quash the indictment is usually made by the defendant 
on arraignment and before pleading, but sometimes at a later stage 
( R . V. ITeane, 1864, 33 L. J. M. C. 115), except where the defect 
challenged is formal only (14 & 15 Viet. c. 100, s. 25). It is used where 
the indictment — 

(a) Discloses no offence known to the law {K. v. [1891] 1 Q. B. 
747 ); • 

(5) Is too vague and general {R. v. Stroulyer, 1886, 15 Q. B. D. 327) , 

(c) Is preferred before the wrong Court ; , 
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(d) Is preferred mthout compliance with the necessary preliminaries, 
e.g. under the Vexations Indictments Act, 1859 {B, v. Fui^e, 1864, 33 
L J. M. C. 74; fi. v. Beckley, 1887, 20 Q. B. D. 187 ; B. v. BraMaugh, 1882, 
16 Cox C. C. 166); 

(c) Contains counts for more than one felony, or more than one mis- 
demeanour, which cannot in fairness to the accused be tried together 
{vide ante). 

Quashing the in^ctment is purely matter of discretion, anyd the Court 
may leave the defendant to demur or seek a writ of error. Where the 
Court refuses to quash, the defendant, if he desires to reserve all rights, 
refuses to plead so as to prevent the curing of any defect, and a plea of not 
guilty is entered for him by the Court. 

The prosecution may move to quash a defective indictment when 
another bill for the same offence has been sent up and found (Ai'chbold, 
2l8t ed., 103-105). 

(3) Motion in arrest of judgment is made after verdict and before 
sentence, on the ground of some defect in the indictment or record, which 
has not been amended during the trial, nor cured by the verdict, and 
which prevents entering any legal judgment (see 7 Geo. iv. c. 64, s. 21 ; 
Archbold, 21st ed., 72, 144, 217). 

Kulings of the Court under 2. and 3. may be given subject to a special 
case for the consideration of the Court for Crown Cases Eeserved. 

Pleas.: — Pleading in bar or in abatement to an indictment is dealt with 
under Abatement ; Autrefois Acquit ; Autrefois Convict; Bar, Plea in; 
and pleading in justification on libel is dealt with under Justification. 
The plea of not guilty is pleaded orally on arraignment, except on trial for 
misdemeanour in the High Court. 

Explications. — Except in the Queen^s Bench Division, a replication is 
made oraUy, and only put into writing in making up the record. Formal 
defects in making up the record do not now affect the validity of the 
judgment. 

Precedents. < 

Comyncimmcnl. 

First or only count. 

The jurors for our Lady the Queen on their path present that 
Subsequent counts or averments. 

The jurors aforesaid, on their oath aforesaid, do further present (or say) that 

. Venue. 

Central Criminal Court to wit. County of London to wit. City and County of 
Lichfield to wit Kent to wit. County of Lancaster, Kirkdale Division, to wit, etc. 

Gonelumn. 

{a) Ax;ain8t the form of the statute or statutes in that case made |md provided ; (b) and 
against the peace of our Sovereign l^dy the Queen, her Crown and dimity. 

Only the words from (h) are inserted where the offence is punishable only at 
common law. 


Statement. 


Arson. 

A. B. on the day of a.d. 18 feloniously unlawfully and 

midiclously did set fire to certain matters and things to wit « 
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tim being in and under a certain building to wit a dwelling-hoaae situate at and 
Wng No. in the parish of in 

the county of with intent thereby then unlawfully ^aliciowdy and 

feloniously to set fire to the said house and with intent thereby then to defraud 
and gp the jurors aforesaid upon their oath aforesaid do further present that the said 

feloniously unlawfully and 

maliciously did set fire to the said matters and things so being as aforesaid in and under 
the said building under such circumstances that if the said building had been thereby 
set fire to the offence would have amounted to felony etc. 


A. B. on the day of a.d. 189 at the parish of 

in the county of in and upon one C. 1). then being 

a peace officer to wit a constafde and then being in the due execution of his duty as 
such constable unlawfully did make an assault and him the said 
BO being in the execution of his duty as aforesaid did then beat wound and ill-treat 
and other wrong to the said " then did to the great damage of 

the said etc. 

A. B. on the said day of in the year aforesaid at the 

parish and in the county aforeraid unlawfully and maliciously did wound C. D. etc. 


Bodily Harm — Second Count, 

The said A. B. on the said day of in the year aforesaid at 

the parish and in the county aforesaid in and upon the said C. D. unlawfully did make 
an assault and him the said C. D. did then beat wound and ilbtrcat thereby then 
occasioning to the said C. D. actual bodily harm and other wrongs to the said C. 1). 
then did to the great damage of the said Cf. D. etc. 

(See 1 Steph. Hist. Crim, Law^ p. 290.) 

Bcttiny House, 

A. B. on the day of A.i). 189 at the pirish of 

in the county of then being the 

occupier of a certain house (tailed situate in tho 

E arisn and county aforesaid unlawfully did use the said house for the pur[K>Ho of 
etting with persons re-sorting thereto (the names of the said last-mentioned persons 
being to the jurors aforesaid unknown) to the common nuisance of all the liege subjects 
of our .said Lady the Queen there inhaliiting being and passing and against the peace of 
our said Lady tlie Queen her Crown and dignity ’ 


Burglary^ or Housebreaking and Theft, 

A. B. on the day of a.d. 18 [at about the hour 

of on the night of the said day] the dwelling-house of 

situate in the parish of in the county of 

and within the jurisdiction of the Central Criminal Court feloniously fend 
burglariously] did break and enter wdth intent the goods and cliattels of the said C. D. 
in me said awelling-bouse then being feloniously to st^l take and carry away and 
then in the said dwelling-house \enumefaie the articles istolen\ of the value of 

of the goods and chattels of the said 0. D. in said 
the dwelling-house then being feloniously did steal take and carry away 
(See Burglary vol. ii. p. 309.) 


Conxpirajcy, 


A. B. C. D. and E. F. on the day of A.D. 189 

and on divers days and times thereafter between the said day and 
at the parish of in the county of 

unlawfully fraudulently and decei " ---spire combine confederate and agree 


together 

divert artful and subtle mean 
^emselves of and from G. H. div 
to the amount of 


and devices to obtain and acquire to 
of the said G. H. to a large amount to wit 
and to cheat and defraud the said G. H. of 


the same 
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/ A. B. and C. D. on the day of a.d. 189 at the 

parish of in the county of and within 

the jurisdiction ^of the said Court and on divers other days thereafter and between that 
day and the day of a.d. 189 unlawfully did conspire 

combine confederate and agree together to obtain and acquire to themselves of and 
from E. F. by divers false pretences and unlawful and subtle means stratagems and 
devices the property of the said 

and to cheat and defraud the said £. F. thereof 

[Note. — It is not necessa^ to set out the overt acts in an indictment for conspiracy 
(R. V. O'Donnell, 1848, 7 St. Tri. N. S.)] 

* 

Emhezzlcment 

A. B. on the day of a.d. 189 being then employed as 

clerk [and servant] to C. JJ. did then and whilst he was so employed as aforesaid receive 
and take into his possession certain monies to a larp amount to wit to the amount of 
for and in the name and on the account of the said C. 1). his master and the 
said money then fraudulentlv and feloniously did embezzle and so the jurors aforesaid 

X n their oath aforesaid ao say that the said A. B. then and in manner and form 
esaid the said money the property of the said 0. D. his master from the said C. D. 
his said master feloniously did steal take and carry away etc. 

[Note. — Sometimes the counts are varied by putting “clerk” in one and “servant” 
in another, and so on.] 

The said afterwards and within six calendar 

months from the time of committinc of the said offence in the first count of this indict- 
ment charged and stated to wit on tne day of in the year aforesaid 

being then employed as to the said did 

then and whilst he was so employed as last aforesaid receivd and take into his posseasion 
certain other money to a large amount to wit to the amount of for and in the 

name and on the account of the said his said master 

and the said last-mentioned money then and within the said six calendar months 
fraudulently and feloniously did emoczzle and so the .jurors aforesaid upon their oath 
aforesaid do say that the said tlicn in manner and 

fonn aforesaid the said money the property of the said 

his said master from the said his said master feloniously 

did steal take and carry away etc. 


FahijkaJtion. 

A. B. on the day of a.d. 189 being then eUrh to one 

did then and whilst he was such clerk to the said 
as aforesaid unlawfully wilfully and with intent to defraud omit and 
concur in omitting a certain material particular from a certain book to wit 

which said book then belonged to and was in the possession of the said 

his said employer to wit by omitting etc. 

A. B. on the day of a.d. 189 being then clerk to C. D. did 

then and whilst he was such clerk to the said C. D. as aforesaid unlawfully wilfully 
and with intent to defraud make and concur in making a certain false entry in a certain 
book to wit [describe the book sufficiently for identification] which said book then 
beloDjged to and was in the possession of the said C. D. his employer to wit by falsely 
entering in, such book under the date Of 

a sum of as having been paid on that day to one £. F. whereas in 

and in iact \)^t out in whicla reapeets it is as Ine line said 
well knew at the time when he made such false entry as aforesaid and which said false 
entry was in words and figures following [set out the entry] etc. 

Fravdvlmt Dehtors. 

(1) On the day of ^ a.d. 18 a bankruptcy petition was presented by 
A. B. (or by C. D. against the said A. B.) and that the said A. B. was upon the? day 
of A.D. 18 duly adjudged bankmpt upon the said petiuon and that the 

said witHn four months next before the 

presentation of the said petition to wit on the* day of A.D. 18 ^ 
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tlt6 parish of in the coun^ of and within the 

juTudiction of the said Court unlawfully and fraudulently by divers false representa- 
tions did obtain certain property on credit from the said 

and lias not mid for the same against the 

formate. (32 & 33 Viet, c, 02, s. 1 1 (13)) 


(2) Heretofore and before the committing of the offence hereinafter 'mentioned to wit 
on the day of a.d. 189 a bankruptcy petition was presented against 

the said A. ^und that the said A. B. was thereupon to wit on the day of 

A.D. 159 adjud^d bankrupt and that tiie said A, B. after the presentation of 
the said liai^ruptcy pietition against him to wit on the day of unlaw- 

fully and with intent to defraud one C. D. his creditor did conceal a certain jiart of his 
property to the value of £10 and u])wards that is to say [set out £10 worth of the 
property] (32 & 33 Viet. c. 62 s. 11 (4)) 


(3) A. B. on the day of a.d. in incurring a certain debt and 

liability to wit a debt of to one 

unlawfully did obtain credit to wit credit with one C. D. for the amount of the said 
debt by false pretences (or by fraud other than false pretences) etc. (32 & 33 Viet, c, 02, 
8. 13 ; (1) see v. Jones, [1898] 1 Q. B. 119) 


(4) Heretofore and before the committing of the offence by 
hereinafter cliarged and stated to wit on the day of a.d. the said 

A. B. was adjudged bankrupt and that the said A. B. at the time of the committing of 
the said offence was an undischarged bankrupt and that the said 

afterwards to wit on the day of A.D. and on divers days and 

times thereafter and between that day and the , day of a.d. 

in the narish of in the county of and within the jurisdiction of 

the said Court tlien being an undiHcliarged bankrupt as aforesaid unlawfully did obtain 
from one credit to the extent of £20 and upwards to wit credit 

to the amount of without informing the said that 

the said was at the time when he did obtain 

such credit as aforesaid an undischarged bankrupt as aforesaid etc. (45 46 Viet. c. 52, 

s. 31 ; and see li. v. Dyson, [1894] 2 Q. B. 176) 


(5) Heretofore and before the committing of the offence next hereinafter mentioned 
to wit on the day of a.d. 189 a bankruptcy petition was presented 

against the said A. B. and that the said 

was thereupon to wit on the day of adjudged bankrupt and that 

the said " after the presentation of the said bankruptcy 

^letition against him to wit on the day of unlawfully and 

fraudulently did remove a certain part of his property of thci value of £10 and upwards 
to wit [set out at least £10 worth of the property] (32 33 Viet. c. 62, s. 11 (5)) 


(6) On the day of a.d. 18 A. B. was duly adjudged bankrupt and 

that the said A. B. afterwards to wit on the day of in the 

year aforesaid in the parish of and within the jurisdiction 

of the said Court unlawfully and with intent to defraud did make a material 
omission in a certain statement relating to his affaira that is to aay a certain document 
dated as last aforesaid and entitled in the High Court of Justice in Bankruptcy re 

statement of affairs and signed oy the 
said and bearing his declaration on oath 

that the said stateniAit was a full and complete statement of his affairs by omitting 
to mention in the said statement a certain debt of the amount of then 

due by him the said to (32 & 33 Viet, 

c. 62, 8. 11 (6)) 


Larceny by Clerk or ServarU, 

The said A. B. afterwards and within the space of six c^endar months from the time 
of the committing of the offence in the first count of this indictment cliar^l and stat^ 
to wit on the day of A.D. 189 was servant to£J. D. and that the said 

A. B. whilst he was such servant to the said C. D. to wit on the day and in the year 
aforesaid of and belonging to the said C. D. master ol 

the said A. B. {eloniously did steal take and carry away etc. * 
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Lunatic. 

Tliat A. B. on tlie day of a.d. 1B9 and on divers days and times 

thereafter between the said day and the day of in the year aforeraid 

unlawfully and contrary to the provisions of the Lunacy Acts 1890 and 1891 and with- 
out a reception order within the meaning of the 4th section of the said Lunac!^ Act 
1890 and without the approval of the Commissioners in Lunacy did detain 
for payment [take charge of] [receive to board and lodge] a certain lunatic 

xiamed 0. D. not being a pauper or a lunatic so found by inquisition in an unlicensed 
house known as in the parish of and ii^ the county of 

(63 & 64' Viet. c. 6, s. 316) 

Previous Conviction. 

Heretofore and before the commission of the felony hereinbefore charged to wit 
at [specify Court and place of trial] on the day of a.d. 189 

the said A. B. was convicted of felony which said conviction is still in full force 
strength and effect and not in the least reversed annulled or made void etc. 

Receiving {coupled unth Larceny). 

Tlie said A. B. afterwards to wit on the day and year aforesaid the goods and 
chattels aforesaid before then feloniously stolen taken and carried av^av feloniously 
did receive and have he the said A. B. at the time when he so received the said goods 
and cliattels as aforesaid then well knowing the same to have been feloniously stolen 
taken and carried away against the form etc. (24 & 26 Viet. c. 96, s. 92) 


Threatening Letter. 

A. B. on the day of a.d. 189 feloniously did send to one C. D. 

a certain letter directed to* the said 

by the name and description demanding money 

from the said with menaces and without any reasonable 

and probable cause he the said then well knowing the contents 

of the said letter, and which said letter is as follows that is to say [copy it ouf] (24 & 
25 Viet. c. 96, 8. 44) 

[Authorities. — Archbold, Or. Pl.y 2l8t ed., passiw, ; 1 Steph. Hist. Crim. 
Law, 273-295.] 


Indifferent. — Axi “indifferent” person, as a judge or arbitrator, 
is one who has lio interest in the subject-matter upon which he has to 
adjudicate (per Lord Coleridge, C. J., in B. v. Commissioners of Sewers of Essex, 
1885, 14 Q. B. D. 578, 579). But see Akbitration; Bias. 


Indivisum — That which persons hold in common without 
partition. 


Indorsement of Address. — See Writ of Summons. 


Indorsement of Claim,— See Statement of Claim. 


Inducement. — ^Those introductory averments in a pleading 
alleged by way of previous explanation to the material facts are called 
“ matters of inducement ” ; such are averments stating who the parties are, 
bow connected, and other surrounding circumstances leading up to the 
matters in dispute. These introductory averments should be stated as 
concisely as possible (Odgers, Principles of Pleading, 3rd p. 176). 
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Induction — The act of giving formal possession of an ecclesiastical 
living, — the investiture of the temporal part of the benefice as institution , 
(g.v.) is of the spiritual Induction takes place under a mandate directed by 
.the bishop to the person empowered to induct, usually the archdeacon, who, 
or some deputy to whom he has issued his precept takes the hand of the 
person to be inducted and lays it upon the key, or upon the ring of the 
church door, or on some part of the church itself, and uses some such words 
as these : “ Ry virtue of this mandate, I do induct you into the real, actual, 
and corporal possession of this church of C., with all the rights, profits, and 
appurtenances thereto belonging.” After which the inductor opens the 
church door, and causes the person inducted to enter the church alone, 
who then usually tolls a bell as a public notification of the fact of his 
induction. This done, a certificate is made of the facts by the person 
inducting and the witnesses (Phillimore, £ccl. Lau\ 2nd ed., pp. ;359, ofiO ; 
Blunt, Church Lav\ ord ed., })p. 240-243). See Pkesbntation. 


Industrial and Provident Societies.— The law on this 
subject is now consolidated in the Industrial and Provident Societies Act, 

1893 (56 & 57 Viet. c. 39), as amended in two small details by an Act of 

1894 (57 & 58 Viet. c. 8). The Acts ajjply to all the British islands, 
exceijt the Isle of Man (1893, s. 2). 

Incorporated societies existing oji Ist January 1894, which had been 
registered or certified under prior Acts as to industrial and provident 
societies, are treated as societies registered under the Act of 1893, and their 
rules continue in force until altered or rescinded, so far as they do not con- 
travene any express provisions of that Act. Their powers of altering their 
rules and binding existing members by the alterations seem unaffected by 
the repeals or the Act of 1893 (cp. Smith v. Galloway, [1898] 1 Q. B. 71). 

The societies which can be registered under the Acts are those formed 
for carrying on any industry, business, or trade (wholesale or retail) speci- 
fied in or authorised by its rules, including dealings of every description 
with land, whether copyhold, freehold, or leasehold (1893, ss. 4, 79). The 
purpose of the society must not be illegal (1893, s. 9, (1) (^.•) ; see Swaiue v. 
Wilson, 1890, 24 Q. B. D. 252 ; Warhurton v. Hudikrsfidd Imludrial Society, 
[1892] 1 Q. B. 817). 

To be entitled to registration the society must consist of at least seven 
members, and send to the Registrar of Friendly Societies an application 
signed by seven members and the secretary, and two printed copies of its 
rules (1893, s. 5 (1), (2)). A name (which must end with the word 
“limited”) will not be registered which is likely to confuse Uie society 
with another, or to mislead the members or the public (s. 5 (3)). Change 
of name is allowed only by special resolution of the society, approved l.>y 
the Chief Registrsfr (s. 52). 

Where a society carries on business in more than one part of the 
United Kingdom, it is registered in the country where its registered office 
is, but lodges copies of rules with the registrar in each country where it 
does business (s. 5 (6)). 

The registrar, if satisfied, issues an acknowledgment of registry, which 
is conclusive of the fact of registry (ss. 6, 8) ; but he can suspend or cancel 
registration (s. 9) in the following cases : — 

(а) Reduction of membership below oewen ; 

(б) Obtaining registry by fraud or mistake ; 

(c) Extinction of the society ; • 



§90 iNDUSTEUL AND PROVIDENT SOCIETIES 

(d) Bequest of the society properly evidenced ; 

(e) Existence for an illegal purpose, or violation of the provisions of the 

Act wilfully and after notice from the registrar. In this case the Treasury 
must approve. t 

Appeals lie to the High Court from refusal to register or suspension or 
cancellation (1894, c. 30, s. 3 ; 1893, c. 39, s. 9 (4)). 

Rules , — The rules must contain the provisions scheduled to the Act, 
and can be amended validly under the powers reserved in the lules if the 
amendments are registered as not contrary to the Act. They must provide 
for the appropriation of the profits. Anyone who asks for a copy is 
entitled to it on demand and payment of not over Is. (s. 10). 

Dutie>s, — ^Every society must have a registered office with its name 
affixed, must submit its accounts annually to audit, and send the Eegistrar 
of Friendly Societies an annual return vouched by the auditors, and supply it 
on demand to members, and fix up a copy of its balance-sheet in the office 
(ss. 11-16, 20). 

It must also submit its books to inspection by its members, and in 
certain events to inspection and report by a person appointed by the Chief 
Eegistrar of Friendly Societies (ss. 17, 18). 

Primle4jvH , — The society on registration becomes a body corporate 
with limited liability (s. 21). Persons over sixteen may be members 
(S.32). 

It is exempt from income tax under Schedules C, D, subject to certain 
limitations (s. 24) ; and members have power to transfer their interest by 
nomination on death (ss. 25, 26), and special provisions are made as to 
death duties on small shares (ss. 27, 28, and see Death Duties, vol. iv. 
p. 124) and property of lunatic members (s. 29). The society can also at 
its discretion distribute the property of intestate members {Esmtt v. 
Todviorden Co-ojieraiivc Society ^ [1896] 1 Q. B. 461). A register of members 
is kept (s. 34), and they are bound by the rules (s. 22), and suable in the 
County Court for debts due to the society (s. 23). 

The contractual powers of the society are regulated by secs. 3:), 35, but 
banking business is forbidden in the case of a society with withdrawable 
capital, and is subject to special regulations when allowed (s. 19). 

Property ami Funds. — Societies, subject to their rules, may hold land of 
any tenure, and make certain specified investments, including deposit in 
certified savings banks or post office savings banks, and lend to their members 
(ss. 36-42). Mortgages to the society are discharged by receipt indorsed 
(ss. 43-45). Debentures issued by a society secured on personal chattels 
appeai^^O) be bills of sale {G. N. Kuyy. Co. v. Coal Co-o 2 ^erativc Society, [1896] 

Dvymtcs with members or aggrieved and recent ex-members are 
settled by arbitration under the rules of the society or by reference to the 
Eegistrar of Friendly Societies, subject to an option to state a case foi* the 
High Court (s. 49). 

Inspection of the books and affairs of a society may be ordered by the 
Chief Eegistrar (s. 50). 

Amalgamation, etc , — Societies may be amalgamated with or transferred to 
other societies or converted into a company, or a company into a society* 
by special resolutions in the form prescribed by the Act and registered, at 
the central office of friendly societies. Such amalgamations do nat affect 
the rights of creditors (ss. 51-57). 

IH^ltUion is pronded for by secs. 58-61. These sections bring 
societies within the winding-up Acts (see In re Ferndcde Industrial €(>• 
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operative Society, [1894] 1 Q. B. 828), which was not the case under prior 
statutes (see Irt re London and Suburban Bank Co., [1892] 1 Ch. 604). 

Officers . — Officers in receipt or chai'ge of money must, if required by the 
rule% give security for rendering a just and true account, and every servant 
of the society must on formal demand render proper accounts (ss. 47, 48). 

Offmces. — Secs. 62-70 deal with offences by the society in non- 
compliance with the requirements of the Act, and by officers guilty of 
fraud, misappropriation, or falsification. The fine, except in the last two 
cases, must not exceed £5. All offences are summarily punishable, subject 
to appeal to Quarter Sessions. 

Government Powers. — The Ti’easury may appoint public auditors, deter- 
mine their remuneration, and fix the fees and make regulations as to registry 
and procedure (ss. 72-74). 

These powers have been exercised by the issue of regulations, forms, 
etc., on Ist January 1894 (St. K. & O., 1894, pp. 158-188). As to the limits 
of the Treasu^’s power, see Wilmot \. ffm?^>,[1892] 1 Q. B. 812. 

The working of the Act and tlie societies to which it has been applied 
are stated in the annual reports of the Registrar of Friendly Societies (see 
Pari. Pap. 1897, C. 94, pp. 61-66). 


Industrial Assurance Company is defined in sec. i of 
the Collecting Societies and Industrial Assurance Companies Act, 1896 
(60 & 61 Viet. c. 26), as “a person or body of persons, whether corporate or 
unincorporate, granting assurances on anyone’s life for a less sum than £20.’* 
Companies of this kind, if registered under the Frientlly Societies Act, 1896 
(c. 25), are not subject to the provisions of the Life Assurance Comi)anies 
Acts, 1870 and 1872 (33 & 34 Viet. c. 41, s. 2) (Ncwbold Friendly Sodety v, 
Barlmv, [1893] 2 Q. B. 128). 

An industrial assurance company which recieives contributions or 
premiums by means of collectors at a greater distance than ten miles from 
its registered office or principal place of business and at less periodical 
intervals than two months, is within the Collecting Societies Act, 1896 (60 & 
61 Viet. c. 26, ss. 1, 17). 

The effect of this is as follows : — 

(а) To jii'ohibit the society from enforcing a forfeiture by a person 
assured for default in contributions unless they have served on him a notice 
in writing stating tlic amount due, and that if he does not pay within a 
reasonable time not less than fourteen days his interest or l>eneiit will be 
forfeited, and default has been made in payment under the notice. This 
gets rid of Taylor v. Collins, 1882, 46 L. T. 168. The service is effected by 
delivery at his last known place of abode (1896, c. 26, ss. 3, 16) ; 

(б) To prohibit transfer of a i)erson assured without his written consent, 
or that of his parftnt or guardian, from one company to another, except on an 
amalgamation or transfer of business under the Life Assurance Companies 
Acts, 1870 to 1872, and to require the transferee company to give the trans- 
feror company written notice of an application for admission or transfer (1896, 
c. 26, s. 4; see Baden Fuller on Friendly Societies,'^. 119); 

ip) To require the company to hold a general meeting at least once a 
year properly advertised or served on each member (s. 5) ; 

^rf) To provide for the settlement by a County Court judge under the 
Friendly Societies Act, 1896, of any dispute between the company and a 
member or person insured or person claiming under either (s. 7 ; and seis 
Fuller on Friendly Societies, p. 120) ; , 
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(e) To prevent acting collectors of a companj from being members of 
the committee of management or holding any office on the company, except 
superintending collectors within a given district, voting or ta^g part in 
the proceedings at any meeting of the company (m. 8, 14). f 

All industrial assurance companies, unless registered as friendly societies, 
4re subject to the life Assurance Companies Acts, 1870 and 1872. See 
Life Insubakck. Societies not so registered and collecting premiums at 
intervals greater than two months are not under the Collecting, etc.. 
Societies Act, 1896, except where they assure the payment of money on the 
death of children under the age of ten years (1896, c. 25, ss. 1, 13), in which 
event they are subject to secs. 62-67 and 84 of the Friendly Societies Act, 
1896, c. 25, as to such insurances {Newbold Friendly Society v. Barlow, 
[1893] 2 Q. B. 128). Such policies when issued by an industrial assurance 
company of whatever kind are not subject to the Life Assurance Act, 1774 
(14 Geo. ni. c. 48), a short title givein by the Short Titles Act, 1896, but 
which is deceptive and misleading, as the Act extends to other events than 
life. 

All these companies are within the life Assurance Companies Act, 1896 
(59 & 60 Viet. c. 8). 

Industrial insurance companies, so far as within the Friendly Societies 
Act, 1896, and the Collecting Societies, etc.. Act, 1896, are subject to 
provisions thereof as to offences and procedure (c. 25, ss. 84 (/), 85; 
c. 26, ss. 14, 15). 

{Authorities , — Baden Fuller on Friendly Societies ; Report of Registrars 
of Friendly Societies, 1896 ; Pari; Pap., 1897, C. 94.] 


Industrial Exhibitions.— See Exhibitions. 


Industriai Property is a term of French origin which has been 
adopted in the official title of the Industrial Property Convention and 
Union for want of a better one. It comprises patents, trade marks, 
merchandise marks, trade names, designs, and models, and all such rights 
of prior user of industrial inventions or distinctive marks (see Industrial 
Property Convention ; International Unions). 


Industrial Property Convention— An international 
Convention, concluded 20th March 1883, for the protection of industrial 
property {q.v.). Provision is marie in the Patents, Designs, and Trade 
Marks Act (46 & 47 Viet. c. 57, s. 107) for carrying out the provisions of 
the Convention in Great Britain. The chief articles of the Convention 
provide for — * 

(a) Prior Eight of Eegistration. — ^An^ person who has duly applied for 
letters patent or for registration of a design, model, or trade mark in one of 
the contracting States for registration in the other States enjoys a r^ht of 
priority of six months for patents, and three months for draigns, models, 
and trade marks, one month longer being allowed for countries beyond sea 
(art. iv.). 

(b) Eegistration of Marks in Country of Origin.— "Every trade mark diriy 
(rigvMhrement) registered in the country of origin is admitted for r^istra* 
tion, and |>rotwted the form originally registered in all the other countriM 
of t^ Union. The country of origin is that in which the applicant has his 
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chief seat of business. If this chief seat of business is not situated in one 
of the countries of the Union, the country to which the applicant belongs 
shall be deemed the country of origin (art. vi.). 

jfc) Trade Names, — A ti^e name is protected in all the countries of the 
Union without necessity of registration, whether it form part of a trade 
mark or not (art. viii.). 

{d) Stofppage of Goods Icarmg false Marks, — Goods falsely bearing the 
name of aiiy locality as place of origin, when this indication is associated 
with a fictitious trade name or one assumed with a fraudulent intention, 
may be seized on importation into those States of the Union where this 
mark or name has a right to legal protection. 

Article v., which has given rise to much trouble and misunderstanding, 
especially in France, concerns— 

{e) Importation of Articles similar to those patented, — It runs as follows : 
“ The introduction by the patentee into the country where the patent has 
been granted of articles manufactured in any of the States of the Union 
shall not entail forfeiture of the patent {ddcMance), Nevertlieless the 
patentee shall remain bound to work {exploiter) his patent in conformity 
with the laws of the country into which he introduces the patented articles 
{oil il introduit les objets brdvet/is).** 

The French original stops, like the English official translation, at the 
word “forfeiture.” This word, however, might imply forfeiture of the 
“ articles ” mentioned, whereas the sense of the word ddchdance confines its 
application to the patent. 

At the Madrid Conference (15th April 1891) an article was adopted 
under which it was left to each country to apply the word eaqdoiter in the 
sense it chooses. The French Courts tend to define it in the sense of 
fabriquer, thus providing that the working shall be an industrial one, and 
not, as heretofore, one of a merely formal character (see Barclay, l%c Law of 
France relating to Industrial Froperty^ London, 1889, and also Monthly 
Circular y No. 13 of the British Chamber of Commerce of Paris, June 1893). 


Industrial School* — Certified industrial and Refokmatory 
(j.-y.) Schools are institutions to which children are committed under the 
order of a magistrate. They are usually founded and maintained by com- 
mittees of private persons, but in some cases by local authorities in 
pursuance of statutory powers hereinafter mentioned, and they are aided 
out of public moneys. Being concerned with the repression or prevention 
of crime, they are subject to the authority of the Home Office, and not to 
that of the Education Department. The term “industrial school” ordinarily " 
denotes a certified boarding industrial school. The special class of certified 
day industrial schools will be treated separately at the end of this article. 

Establishing %f {Boarding) Industrial School, — An industrial school is 
described by the Industrial Schools Act, 1866, 29 & 30 Viet. c. 118, s. 5, 
as “ a school in which industrial training is provided, and in which children 
are lodged, clothed, and fed, as well as taught.” In order that children may 
be receiv^ under the Act, such a school must be “certified” by the 
Secretary of State, i,e, the Home Secretary, after examination by the 
Inspector of Reformatory and Industrial Schools^ (ss. 6, 7). Plans and 
particftilars of buildings, and any subsequent alterations or additions thereto, 
must be submitted for the approval of the Secretary of State (ss. 11, 13). 
Every certified industrial school must be officially insp^ted not less than 
once a year (a 10), and the Secretary of State, " if dissatisfied with thp con- 
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ditiou of ” the school, may withdraw the certificate after six months’ notice 
(s. 44). The like notice is also required of the resignation of the certificate 
by the managers (s. 45). 

Commitmervt to School , — Commitments to industrial schools may be 
made by a Court of summary jurisdiction. In determining the school, the 
justices shall endeavour to ascertain the religious persuasion to which the 
child belongs, and shall, if possible, select a school conducted in accordance 
with such religious persuasion ” (s. 18). Where a child is sent hr about to 
be sent to a school not of his religious persuasion, the j)arent, step-parent, 
or guardian, or if none, the god-parent or nearest adult relative, may state 
to the justices making the order that he objects to the school selected, and 
-may name another certified industrial school conducted in accordance with 
the child’s religious persuasion, and signify his desire that the child should 
be removed thereto, and thereupon the justices shall, upon proof of the 
ohild’s religious persuasion, comply with the applicant’s request ; provided 

(1) that the application be made before the child has been sent to a certified 
industrial school, or within thirty days of his arrival at sucli a school ; and 

(2) that the applicant show to the satisfaction of the Court that tlie 
managers of the school named by him are willing to receive the child (s. 20). 
lieligious interests are further safeguarded by the provision (s. 25) that a 
minister of tlie religious persuasion specified in the order of detention as 
that to which the child ap])ears to the justices to belong, may visit the 
child at the school at times fixed by regulations to be made by the 
Secretary of State for purposes of religious instruction. 

Clams of Children, — The following classes of children may be committed 
to industrial schools under the various Acts : — 

I. Any child apparently under the age of fourteen brought by any 
person before two justices, and coming within any of the following 
descriptions : — 

(а) That is found begging or receiving alms (whether actually or under 
the pretext of selling or offering for sale anything), or being in any street 
or public place for tfie purpose of so begging or receiving alms ; 

(б) That is found wandering and not having any home or settled place 
of abode, or proper guardianship, or visible means of subsistence ; 

(c) That is found destitute, either being an orphan or having a surviving 
jiarent who is undergoing penal servitude or imprisonment ; 

(rf) That frequents the company of thieves ; 

(<?) That is lodging, living, or residing with common or reputed 
prostitutes, or in a house resided in or frequented by prostitutes for the 
purpose of prostitution ; 

* (J) That frequents the company of prostitutes (Industrial Schools Act, 

1886, 29 & 30 Viet. c. 118, s. 14, as amended by the Industrial Schools 
Amendment Act, 1880, 43 & 44 Viet. c. 15). 

II. Any children under the age of fourteen under the 6are or control of 
a woman convicted of crime against whom a previous conviction is proved, 
if such children have no visible means of subsistence, or are without 
proper guardianship; the order of detention to be made either by the 
Court by whom the woman is convicted, or by a Court of summary juris- 
diction (Prevention of Crimes Act, 1871, 34 & 35 Vidt. c. 112, s. 14). 

IIL Any child apparently under the age of twelve who is charged before 
a Court of summary jurisdiction with an offence punishable by imprison- 
ment or a less punishment, but has not been convicted of felony (I. S. Act, 
1866, 8. 15), 

IV. Any child apparently under fourteen, if his parent, step-parent, or 
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guardian represents that he is unable to control the child, and that he 
TOsires that the child be sent to an industrial school (L S. Act. 1866, 
a. 16). V , > 

V. Any child apparently under the age of fourteen maintained in a 
workhouse or pauper school, if the guardians or board of management 
represent that the child is refractory, or is tlie child of parents either of 
whom has been convicted of a crime or offence })unishuble with penal 
servitude of imprisonment, and that it is desirable that he be sent to an 
industrial school (1. S. Act, 1866, s. 17). 

VI. Children not complying with a school attendance order under the 
Elementary Education Act, 1876, 39 & 40 Viet. c. 79. 

An attendance order may be made on the complaint of the loctil (school) 
authority if either (ibid, s. 11) — 

(a) The parent of any child above the age of five who is under the Act 
prohibited from being taken into full-time employment (cj). ibid. s. 6), 
habitually and without reasonable excuse (ep. ibid. s. 11, ad fin.) vt'glects 
to provide efficient elementary instruction for his child ; or 

(b) Any child (between the ages of five and fourteen, ibid. s. 48) wlio is 
found habitually wandering or not under proper control, or in the company 
of rogues, vagabonds, disorderly persons, or reputed criminals. 

Where an attendance order is not comidied witli without any 
reasonable excuse within the meaning of the Act, the Court may on the 
complaint of the local (school) authority (ibid. s. 12) in tlie first case of 
non-compliance, impose a penalty not exceeding with the costs 5s., or 
if the parent satisfies the Court that he has used all reasonable efforts, 
the Court may, without inflicting any penalty, order the child to be sent to a 
certified day industrial school, or if it appears to the Court that there is no 
such school suitable for the child, then to a certified industrial school. In 
the second case of non-compliance, the Court may inflict the like penalty, 
or order the child to be sent to an industrial school, as above, or do both. 
See also Education. 

It is further provided by sec. 13 of tlie El. Ed. Act, 1870, that wliere the 
local (school) authority are informed of any child who is liable to be dealt 
with under that Act or the Industrial Schools Act, 1860, it sliall be the 
duty of the local (school) authority to take iiroceedings accordingly, unless 
they think that it is inexpedient to do so. 

Period of Detention and Licensiny . — The period of detention must in 
all cases be specified in the order, and must not in any case extend beyond 
the time when the child will attain the age of sixteen (I. S. Act, 1866, 
29 & 30 Viet. c. 118, s. 18). The managers of the school have power in 
every case after eighteen mouths to grant a licence to the child to I’eside '• 
with some trustworthy and respectable person (s. 27); and when the order 
of detention is made at the instance of the school authority, the licence 
may be granted ^fter one month, subject to the condition that the child 
attend as a day scholar some certified efficient school (El. Ed. Act, 1876, 
39 & 40 Viet. c. 79, s. 14). Under the I. S. Act Amendment Act, 1894, 
57 & 58 Viet. c. 33, every child sent to an industrial school after the pass- 
ing of the Act remains under the supervision of the managers up to the age 
of eighteen (s, 1). The managers may license any child under their super- 
vision, and may revoke the licence and recall the child to the school, but 
must iiotify the Secretary of State of any such recall, stating the rewons 
for it, and place the child out again within three months at latest (Hid,). 
A child detained in an industrial school at the passing of this Act may con- 
sent to come under its provisions (s. 3). The Keformatory and Industrial 
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Schools Act, 1891, 54 & 55 Viet. c. 23, gives power to the managers to 
apprentice or dispose of any child in any trade, etc., before the expiration 
of his period of detention; provided t^t if the child is disposed of by 
emigration, and in any case unless he has been detained for twelve months, 
the consent of the Secretary of State is required. 

The Pijevention of Cruelty to Children Act, 1894, 57 & 58 Viet. c. 41, 
enables a child to be committed to the custody of a relation or person 
named by the Court instead of being sent to an industrial i^shool {ibid, 
s. 9). 

Fvmnce , — The cost of maintenance is met as follows : — 

A. Contribution hy Treasury, — The Treasury may contribute to the 
maintenance of children detained in certified industrial schools such sums 
as the Secretary of State from time to time thinks fit to recommend; 
provided that such contributions shall not exceed 2s. per head per 
week for children detained on the application of their parents, etc. 
(Class IV., supra ; I. S. Act, 1866, s. 35). The following tariff of weekly 
payments has been fixed : — 

Classes L, II., HI., supra — 

{a) For children under six, nil ; (6) for children between six and ten, 3s.; 
(c) for children over ten, — if the school has been established before the Ist 
March 1872, 5s.; if after that date, 38. 6d. ; subject in either case to a 
reduction to 3s. where the child has been detained four years, and has 
reached fifteen years of age. Special arrangements are made for increase 
of grant in the case of training ships, and for reduction where a child 
goes out to work in tlie vicinity of the school. 

Class IV., 2s. 

Class V, nil. 

Class VI. : subdivision (a), 28. ; subdivision (b), as for Classes I.-III. 

B. Contribviion by Parents, — The parent, etc., of every child detained 
in an industrial school is required to contribute, if of sufficient ability, not 
exceeding 5s. a week to the child’s maintenance. The sum is fixed accord- 
ing to the parent’s ability by the justices, collected by tlie inspector’s 
agents, and paid to the Treasury in relief of the Treasury contribution, the 
balance, if any (which is exceptional), being handed over to the managers. 

C. Contribution by Guardians, — In the case of Class V., i,c. children 
committed on the application of the guardians under the I. S. Act, 1866, 
8. 17, but not in other cases, the guardians may, with the consent of the 

. Local Government Board, contribute such sums as they think fit. In 
practice this contribution is usually 5s. a week, equivalent to the whole 
cost of maintenance. 

• D. Contributions by Local AutlwrUies generally, — {a) The [late] 
prison authority (see Prisons Act, 1865, 28 & 29 Viet. c. 126, s. 5) and 
(6) the School Board respectively have power to contribute towai*ds the 
support of any certified industrial school under the 1. S.*Act, 1866, s. 12, 
and El. Ed. Act, 1870, 33 & 34 Viet. c. 75, s. 27. As to the case of a 
borough, however, where there is a School Board, see post, (c) A School 
Attendance Committee (El. Ed. Act, 1876, s. 7; cp. article Education) 
has not of itself any power of contributing to the maintenance of an 
industrial school, but under the EL Ed. (Industrial Schools) Act, 1879, 
42 & 43 Viet. c. 48, s, 4, where a child is committed on the complaint of a 
School Attendance Committee (Class VI., supra), the council, guarditms, or 
sanitary authority appointing such committee may contribute on the 
recommendation of the committee as if they were a School Board, subject, 
howeyer, in the case of guardians, to the consent of the Local Government 
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13o&rd, as under the EL Ed. Act, 1876, s. 31. Contributions from local 
authorities are thus in all cases optional and indeterminate and un- 
certain. 

Jl. The residue (if any) of the cost of maintenance falls upon the 
Managers, whose reception of a child is deemed to be an undertaking to 
train, clothe, lodge, and feed him during the whole period of his detention 
(I. S. Act, 1866, 8. 18). 

A priscgi authority has also power to contribute towanls the ultimate 
disposal of any inmate of a certified industrial school (Reformatory and 
Industrial Schools Act Amendment Act, 1872, 35 & 36 Viet. c. 21, s. 9). 
And in regard to expenditure on permanent works — 

(а) A prison authority has power, with the consent of the Secretary of 
State, to contribute to the alteration, enlargement, rebuilding, establishment, 
or building of a certified industrial school, actual or intended, or to the 
purchase of land therefor (I. S. Act, 1866, s. 12). And by tlie Reformatory 
and Industrial Schools Act Amendment Act, 1872,8. 7, a prison autl'ority is 
authorised to undertake anytliing to which it may contribute. 

(б) A School Board has the same power of contributing as is given by 
sec. 12 of the I. S. Act, 1866, to a prison authority (El. Ed. Act, 1870, s. 27). 
Under the El. Ed. Act, 1870, s. 28, as amended by the El. Ed. Act, 1876, 

8. 15, a School Board has power, with the consent of the Secretary of State, 
to establish, build, and maintain a certified industrial school, and for that 
purpose the School Board has the same powers as for providing sulticient 
school accommodation for its district (cp. El. Ed. Act, 1870, ss. 19-21 ). And 
under the El. Ed. (Ind. Schools) Act, 1879, 42 & 43 Viet. c. 48, s. 2, 
a School Board has power to undertake anything to wliich it is authorised 
to contribute. 

In the case of boroughs, under the El. Ed. Act, 1870, s. 27, as amended 
by the Reformatory and Industrial Schools Amendment Act, 1872, s. 8, on 
the School Board resolving to “ contribute ” or to “ maintain,** the prison 
authority, ix, the council, are to cease to have the power to “ contribute ** 
or to “ undertake.** 

As to borrowing powers of prison authorities and School Boards in 
relation to industrial schools, see Prisons Authorities Act, 1874, 37 & 38 
Viet. c. 47 ; El. Ed. Act, 1873, 36 & 37 Viet: c. 86, s. 10 ; El. Ed. Act, 1876, 
39 & 40 Viet. c. 79, s. 15 ; El. Ed. (Ind. Schools) Act, 1879, 42 & 43 Viet, 
c. 48, s. 3. 

Day Industrial Schools, — Day industrial schools were instituted by the ^ 
El. Ed. Act, 1876, s. 16. They are schools in wliich industrial training, 
elementary education, and one or more meals a day, but not lodging, are 
provided for the children, and they may be certified by the Secretary, 
of State in like manner as under the Industrial Schools Act, 1866 (iWd.). 
The prison authority and the School Board have the same powers in relation 
to a certified day industrial school as to a certified industrial school {ibid, 
s. 16 (1)). As a matter of fact, nearly all the certified day industrial schools 
of the country are under School Boards. The following classes of children 
may be sent to certified day industrial schools : — 

A. Children who might under the Industrial Schools Act, 1866, be sent 
to a certified (boarding) industrial school (El. Ed. Act, 1876, s. 16; cp. 
Class L, mpra). 

B. Children sent for breach of attendance order (El. Ed. Act, 1876,8. 12 ; 
cp. Class VI., 8upr(I), 

C. Children attending in pursuance of an attendance order, and upon a , 
joint reejuest to the managers from the local (school) authority and the 
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parent, together with an undertaking by the latter to pay a required 
contribution {^post) (El. Ed. Act, 1876, s. 16 (4)). 

D. Children attending not in pursuance of any attendance order, but 
upon the same joint request and undertaking as for Class C, Thi^will 
include the case of children attending a certified day industrial school as 
a certified eflBcient school under the EL Ed. Act, 1876, s. 16, in pursuance of 
a licence from the managers of a certified industrial school under sec. 14. 
But if the conditions as to request and parent's contribution are not 
complied with in the case of any child, no grant (see post) can be made by 
the Secretary of State in respect of tliat child (ibid. s. 16 (4)). 

With reference to the period of detention in certified day industrial 
schools, the following regulations are contained in an Order in Council 
made the 20th March 1877 in pursuance of sec. 16 of the EL Ed. Act, 
1876:— 

Classes A, B. Period of detention not to extend beyond three years, or 
after the child has reached the age of fourteen (Order in Council, paff. 18). 
The period of detention must in all cases be specified in the order. 

Class C. When the order is made, the child must be between five and 
fourteen (cp. EL Ed. Act, 1876, s. 48) ; and the order must not be in force 
more than one year, or after the child is fourteen (Order in Council, par. 19)i 

Class D. No compulsory detention. 

In all cases of detention in a certified day industrial school, there is 
power to license after one month (EL Ed. Act, 1876, s. 14). 

The expense of maintenance is met as follows : — 

(1) Contribution by the Treasury — 

^ Classes A, B. Such sum, not exceeding Is. per head per week, and. 

be paid on such conditions, as the Secretary of State recommends 
(I!1L Ed. Act, 1876, s. 16 (2)). These conditions must provide for the 
exaWnation of the children according to the standards of proficiency for the 
. time being in force for the purposes of a parliamentary grant to public 
elementary schools ; but may vary the amounts of the contributions to be 
made in respect of such standards respectively (iUd, s. 17). 

Classes C, D. Such sum, not exceeding 6d. per head per week, and on 
such conditions (subject as before) as the Secretary for State recommends 
(EL Ed. Act, 1876, s. 16 (4)). ‘ 

(2) Contribution by Parent — 

Classes A, B. Such sum, not exceeding 2s. per week, as is named 
in the order of detention. It is the duty of the local school authority 
^ (School Board or School Attendance Committee) to obtain and enforce the 
order; and the sums received thereunder are paid to the local (school) 

• authority in aid of their expenses under the Act. If the pareqt is unable 
to pay the sum ordered, the guardians are to give him sufficient relief to 
enable him to pay the same, or so much thereof as they consider him unable 
to pay (EL Ed. Act, 1876, s. 16 (3)). • 

Classes C, D. Such sum, not less than Is. a week, as the Secretary of 
State from time to time fixes (EL Ed. Act, 1876, s. 16 (4)). The sum fixed 
by the Secretary of State is such sum as may be agreed upon between the 
parent and the managers, being not less than Is. nor more than 2s. The 
sum is payable to the managers ; it is not stated by whom it is to be 
collected. 

(3) Contributions by Local Authorities . — Those are as in the c|se of 
boarding industrial schools. The residue will fall upon the managers, 
but th^ liability is suspended during any week with respect to which the 
parent’s contribution has not been paid in advance. 
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^ [A'lUhorUies. — Report (vol. i.) of the Departmental Committee on 
Reformatory and Industrial Schools, 1896, esp. Appendix III. ; Annual 
Reports of the Inspector of Reformatory and Industrial Schools ; Hornby's 
Befojrmatory and Industrial Schools Acts, 1897.] 


Industriann, per. — A person is said to have in animals /rrcc 
norturcc a qualified property per hidiudriam when he has reclaimed and 
tamed them by art, industry, and education, or has confined them within liis 
own immediate power, so that they cannot escape and use their natural 
liberty. Thus, such a qualified proj)erty may subsist in deer in a park, 
hares or rabbits in an inclosed warren, hawks that are fed and under the 
control of their master, etc. If at any time such animals regain their 
natural liberty, the property in them ceases unless they have animuni 
revertendi, which can oidy be known by their usual custom of returning 
(2 Black. Com, 291-393). 


In6brid.tes Acts* — Object — The object of these statutes, which 
came into law in 1879 (42 & 43 Viet. c. 19) and 1888 (51 & 52 Viet. c. 19) 
respectively, was to provide for the voluntary committal of “habitual 
drunkards" — a term which will be defined immediately — to licensed 
“ retreats," and for their detention, care, and treatment there. 

History. — An admirable summary of the history of inebriate legislation 
by Mr. J. G. Legge, Secretary to the Departmental Commission appointed 
in 1892 to inquire into the best mode of dealing with habitual drunkards, 
will be found printed in an appendix to the evidence taken by that 
Commission, C. 7008, i. 1893, p. 92, App. vi. See also Wood Renton on 
Lunacy, pp. 946-952. Here it must suffice to state that the first of the 
above-mentioned statutes was called on its enactment the Habitual 
Drunkards Act, 1879 ; but that the second (which made the Act of 1879 
permanent) in deference to a supposed objection by patients to the title 
“Habitual Drunkard" changed the name to“ Inebriates Act," and provided 
that both statutes might thenceforward be cited as the Inel)riate8 Acts,, 
1879 and 1888. 

Establishment of Retreats . — “ I/)cal authorities" — a term which (see Act of 
1879,First Sched. Part I.) means for England (a) in a borough or city corporate ' 
having a separate Court of Quarter Sessions, the justices for the borough 
or city in special sessions assembled; (6) elsewhere, the justices for the 
county, riding, or other place, in general or Quarter Sessions assembled — are 
empowered to grant and may from time to time revoke or renew licsences for 
retreats to any person or to two or more persons jointly for any period not 
exceeding thirteen months. For form of application, see 1879, Second Sched. 
Form 1 ; for fori^ of licence, see ibul. Form 2. One at least of the licensees 
must reside at the retreat and be responsible for its management. A duly- 
qualified medical man is to be employed as medical attendant, unless the 
licensee, having his name on the medical register, acts as such (1879, 
s. 6). A person licensed to keep a house for the reception of lunatics 
(see article Asylums, vol. i. at p. 385) may receive a licence (1879, s. 7). 
If the licensee becomes incapable, the local authority may by writing 
indorsed upon the licence transfer it to another person (1879, a 8). 
Subject to the approval of the local authority, the licensee may appoint 
a deputy; no such appointment, however, shall authorise the deputy 
to act during any period or periods exceeding in all six weeks in any 
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one year (1888, s. 3). Every licence is subject to a duty, and is 
impressed with a stamp of £5, and 10s. for every patient above ten in 
number whom it is intended to admit into the retreat ; and evety renewal 
of a licence is to be impressed with a stamp of the same amount, ^ese 
sums are Stamp Duties, and all the statutory law with reference to rach 
duties is mutatis mutandis applicable to them. The expenses of the local 
authority in connection with the grant, renewal, or transfer of licences are 
to be borne by the applicant, and all fees for licences or searches, i^ any, are to 
be paid over to the clerk for the local authority (1879, s. 14). Twelve retreats 
were licensed in 1896, as against ten in 1895, and two new retreats were 
opened during the first half of 1897 (17th Beport of Inspector of Betreats, 
1897, C. 8663, p. 11). 

Committal ^ HaMtual Brunkards. — ^For the purposes of the Inebriates 
Acts, an habitual drunkard is “ a person who, not "being amenable to any Juris- 
diction in lunacy, is notwithstanding, by reason of habitual intemperate 
drvM/ng of intoxicating liquor at times dangerous to himself or herself or 
others, or incapable of managing himself or herself and his or her affairs” (1879, 
s. 3 (b)). The words placed in italics in this definition require a brief 
notice. An inebriate may be amenable to the jurisdiction in lunacy if his 
inebriety produces such a degree of mental infirmity as to make him, as a 
fairly constant condition, incapable of managing himself or bis affairs, within 
the meaning of sec. 116, subsec. 1 (d) of the Lunacy Act, 1890 (see article 
Lunacy, post, vol. viii.). Possibly also, as the definition speaks of any, and 
not merely the, jurisdiction in lunacy, the power of justices under sec. 2 of the 
Criminal Lunatics Act, 1838 (see vol. i. at p. 393), to deal with deranged 
persons proposing to commit crime might be held to come within the 
definition. Doubts have been expressed as to the scope of the words 
intoxieaivng liquar. It is tolerably clear from the use of the words 
“ drinking of ” that the eating or smoking of opium, or the hypodermic injec- 
tion of morphia, would not come within the definition ; and it is conceived 
that “ intoxicating liquor ” would be restricted — if this question came to be 
determined judicially — to recognised and commonly used intoxicants. One 
case of excessive tea-drinking has been treated under the Acts (Committee 
of 1891 ; Answers 894-897). As to the meaning of incapdbh of managing, etc., 
see Lunacy, post, vol. viii. Any habitual drunkard satisfying the above 
definition may obtain admission to a retreat on a written application (see 
1879, Second Sohed. Form 3) to the licensee, starting the time (the maximum 
period is twelve months) that the applicant undertakes to remain in the 
retreat, accompanied by the statutory declaration of two persons that the 
applicant is an habitual drunkard, and having its signature attested by two 
justices of the peace, who have satisfied themselves as to the facts, and who 
are required to state in part of the attestation that the applicant understood 
the nature and effect of his application (1879, s. 10). Once committed to a 
retreat, the patient cannot leave before the expiration of the term specified 
in his application, unless in accordance with the provisions as to leave of 
absence or discharge mentioned below {ibid.). 

Provisions as to Inspection, heave of Absence, Bwcharge, etc . — ^An 
Inspector of Betreats, appointed by the Home Secretary, and holding office 
during the Home Secretary’s pleasure (1879, s. 13), is required to inspect 
every retreat at. least twice a year (1879, s. 15), and to make an annual 
return to the Home Secretary, which, with the rules made by the Home 
Secretary for the management of retreats appended to it, is laid*' before 
Parliament (1879, s. 16). A printed copy of rules purporting to be toe 
rules of a retreat, and signed by the Insp^tor of Betreats, is evidence of 



tl • INEBEUTES ACTS 401 

ittich rules (1879, s. 17). The rules now in force were made on 10th 
August 1888. They deal in the main with details of management, which 
tonnot be entered into here. But the following points are of practical 
imp^tance. When a patient is found to be or becomes insane, the licensee 
is to give immediate notice by registered letter to (a) the Inspector, (6) the 
j«rson by whom the last payment for the patient was made, (c) one of the 
signatories of the statutory declaration (supra), and (d) the relieving officer of 
the union or parish in which the retreat is situate (r. 5). A jmtient may 
not (a) without written permission from the licensee enter any public-house 
or other house where intoxicating liquors are sold (r. 9), or (b) without 
special written authority from the medical attendant take any intoxicat- 
ing liquor, or sedative, narcotic, or stimulant drug or preparation (r. 10). 
“Kegulations and orders” not inconsistent with these rules are to be 
prepared by the licensee within a month after the granting of the licence, 
and submitted to the Inspector for approval (r. KJ). There are similar 
rules to those prescribed under the Lunacy Acts (see Asylums, as to 
books (r. 2), notices (r. 3, and see 1879, ss. 11 (reception), 27 (vieatli)), 
separation of sexes (r. 6), visits of friends (r. 7), patients’ letters (r. 8) ; and 
the Act of 1879 contains provisions, similar to those of the Lunacy Acts, as to 
offences (a) l)y licensees, any failure to comply with or contravention of the 
provisions of the Act (s. 23) ; (h) by any person ill-treating, etc., patient, 
inducing or helping him to escape, or unlawfully supplying him with 
intoxicating liquor (1879, s. 24); (c) by any habitual drunkard wilfully 
neglecting or refusing to comply with the rules (1879,8. 25). Penalties 
for (a) and (?;), £20 maximum, or three months’ imprisonment, with or 
without hard labour (s. 28) ; for (c), £5 maximum, or imprisonment for seven 
days, the period of imprisonment being excluded in computation of time 
of detention (1879, s. 25). Proceedings are taken under the Summary 
Jurisdiction Acts (s. 29); as to appeals, see 1879, s. 30, and vol. i. at 
p. 280. Sec. 31 of the Act of 1879 prescribes a two years’ limitation for 
actions. But, scmUe, that section is now superseded by the Public 
Authorities Protection Act, 1893, 56 & 57 Viet. c. 61, s. 1. An habitual 
drunkard may be released from a retreat by a justice’s licence on leave of 
absence — two months in first instance, but renewable from time to time — 
to live with any trustworthy and respectable person named in the licence 
(1879, 8. 19). Such absence is to be reckoned in the computation of the 
time of his detention (s. 20). If lie escapes from such person, or refuses to 
be restrained from intoxiciiting liquors, he ipso facto forfeits his leave 
and his right as regards computation of time (1879, s. 21), and may be 
taken back to the retreat (s. 21, and see also sec. 22 as to revocation 
of leave by Home Secretary or justice) as on an escajie from the retreat. 
The formalities prescribed in cases of escape are (see 1879, s. 26), a sworn 
information by the licensee, and the issue of a wan^ant by a justice having 
jurisdiction in the place or district where the habitual drunkard is. 
Patients may he discharged by order of a justice (1879, s. 12), by the 
Home Secretary on the re'eommendation of the Inspector (s. 15), by High 
Court judge, or a County Court judge (within whose district the retreat is 
situated), after report by person appointed by him to inquire into the 
case (s. 18). 

The time of detention in a retreat is excluded from the computation of 
the tiine specified in 9 & 10 Viet. c. 66, s. 1, by which no person is to be 
removed from a parish in which he or she has resided for five or six years 
(1879, s. 32); and persons holding their estates (being other than 
ecclesiastical benefices, as to which, see sec. 2 of the Clergy Discipline 

VOL. VL 26 
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Act, 1892 (55 & 56 Viet c. 32)) subject to any condition of residence do 
not incur any forfeiture through being detained in a retreat (1879, s. 33). 
A bill for the amendment of the Inebriates Acts was introduced into 
Parliament in 1894, and further legislation on the subject is pending, r 
[AtUkorities , — In addition to the authorities mentioned in the article, 
see the Annual Reports of the Inspector of Retreads!) 


1 n esse — In being, as opposed to in posse, which signifies a thing 
that is not but may be. A child en ventre sa rrUre {q.v,) is a thing in posse, 
but in law is considered as in esse for all purposes which are for his benefit 
{Doe V. Glarke, 1796, 2 Black. H. 399). 


Inevitable Accident.— In The Virgil, 1843, 2 Eob. W. 201, 
Dr. Lushington, discussing the meaning of this term in connection with a 
collision at sea, said (p. 205) : “ In my apprehension, an inevitable accident 
in point of law is this, namely, that which the party charged with the 
offence could not possibly prevent by the exercise of ordinary care, caution, 
and maritime skiir* This definition was approved by the Privy Council in 
The Marpesia, 1872, L. E. 4 P. C. 212 ; by Fry, L.J., in The Merchant Prince, 
[1892] Prob. 190, and by the same judge and Lopes, L. J., in The Schwan, [1892] 
Prob. 432, 434. In the last-mentioned case, Lopes, L. J., added that there is no 
distinction as regards inevitable accident between cases which occur on 
land and those which occur at sea. 

The plea of inevitable accident is a good defence to actions for 
negligence and trespass, but if relied on it must be specially pleaded 
{Winchilsea v. Becicly, 1886, 2 T. L. E. 300). 


Inexpedient. — Sec. 25, subsec. 1 of the Trustee Act, 1893 (repro- 
ducing sec. 32 of the Trustee Act, 1850), empowers the High Court whenever 
it is expedient to appoint a new trustee or new trustees, and it is found 
inexpedient, difficult, or impracticable so to do without the assistance of the 
Court, to make an order appointing a new trustee or new trustees. In In re 
Somerset, 1887, 31 Sol. J. 559, an order was made by North, J., under this 
section in an application by the wife and the other persons beneficially 
entitled under a marriage settlement, which contained a power of appointing 
new trustees exercisable by the husband and wife during 4heir joint lives, 
where the husband, against whom the wife had obtained a decree of 
judicial separation, had gone to reside in Australia (see also In re Bignold, 
1872, L. E. 7 Ch. 223 ; and In re Lemann, 1883, 22 Ch. D. 633). 


Infamous Conduct. — Medical practitioners are liable to be 
struck off the register for conduct which is infamous in a professional sense. 
See Medical Practitioker. 


Infamous Crimes are defined in sec. 46 of the Larceny Act, 
1861 (24 & 25 Viet. c. 96), with reference to blackmailing (see Abominable 
Crime, 5., vol. i. p. 28 ; Menaces). Conviction of such a crime appears to 
disqualify permanently for jury service unless a free pardon is obtained 
(33 34 Viet. c. 77, s. 10). No crimes now involve in England what are in 
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French law called ‘pevn^ infanuintes. Convictions of treason or felony, if 
followed by sentence of death or penal servitude, involve disqualification 
(1) to hold any military, naval, or civil office under the Crown, or other 
public employment or any ecclesiastical benefice, or any place, office, or 
emolument in any university, college, or corporation ; (2) to receive any 
pension or superannuation allowance payable by the public or out of any 
public fund. This disqualification may be removed by pardon within two 
nionths of aonviction or before the office vacated is filled up ; but if ^lardon 
is not obtained, continues until the sentence has been served, and extends 
also to deprivation of right to sit in Parliament or to exorcise any parlia- 
mentary or municipal franchise (o.‘» & 24 Viet. c. 22, s. 2) or to act as 
a juror (23 & 2»4 Viet. c. 77, s. 10). All these disqualifications but the 
last are removed by serving the sentence. The disqualification as to juries 
can apparently be got rid of only by a free pardon. But it is well to 
observe that service of a sentence of |)enal servitude is equivalent to free 
pardon (9 Geo. iv. c. 22, s. 2). 

Persons convicted of felony are disqualified to act as constables (5 & 6 
Viet. c. 109, s. 7), or to hold licences for the sale of intoxicants (2 & 4 Viet, 
c. Gl, 8. 7 ; 22 & 24 Viet. e. 29, s. 14; 22 & 24 Viet. c. 27, s. 22; Hay v. 
Tower Jnstices, 1890, 24 Q. B. D. oGl), or to be paid officers of a poor- 
law authority. The last di8([iialification extends to convictions of fraud. 
See Poor Law. And persons convicted of felony or misdemeanour are struck 
off tiie roll or register of Apothecaries, Dentists, Medical Practitioners, 
Solicitors, and Veterinary Surgeons. 

Conviction of any crime, followed by sentence of imprisonment without 
the ojition of a fine or penal servitude, disqualifies tiic oflender for five 
years (unless he gets a free pardon) from being elected or serving as a 
member or chairman of a Parisli Council or of a District Council or Board 
of Guardians (56 & 57 Viet. c. 72, s. 46), 

As to ivfamia in Eoman imblic and private law, see Greenidge's 
Infamia, 1894. 


InfHiny. — Under the old law a person whose character was infamous 
in consequence of conviction of some crime was deemed incompetent to give 
evidence in any legal proceeding. To show the incompetency on this 
ground it was necessary to prove both a conviction and a judgment follow- 
ing thereon, for the conviction might have been quashed on motion in arrest 
of judgment. This cause of incompetency was removed by endurance of 
punishment (9 Geo. iv. c. 22, s. 2), or by pardon, or by reversal of judgment; 
and was entirely abolished by 6 & 7 Viet. c. 85. 


Infancy.-^See Infants. 


Infanticide is murder or manslaughter according to the presence 
or absence of deliberation (see Homicide). But the accused may be con- 
victed of concealment of birth (see Birth, Concealment of). As to cruelty 
causing the death of children, see Cruelty to ChiMren, As to precautions 
against the neglect or killing of nurse children, see Baby Farming. The 
Act there considered has been repealed as from 31st December 1897 and 
re-enacted with amendments by the Infant Life Protection Act, 1897 (60 
& 61 Viet. c. 57). 
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’ Precautions against the risk of infanticide through insurance of children 
with friendly societies are provided by the Friendly Societies Act, 1896 
(59 & 60 Viet c. 25, 88. 62-67), the Collecting Societies, etc., Act, 1896 (59 
& 60 Viet. c. 26, s. 13), in cases where the assured has not an insumble 
interest, as defined by the cases under 14 Geo. III. c. 78, in the life of 
insured child. 


Infant Life Protection. — The law on this subject as it stood 
until the end <if 1897 has been dealt with under Baby Farming (vol. i. 
p. 442). The Infant Life Protection Act, 1872, there dealt with has been 
repealed and superseded by the Infant Life Protection Act, 1897 (60 & 61 
Viet. c. 57), which came into force on Ist January 1898 (s. 19). It gets 
rid of the system of registration, and substitutes one of notice to the 
supervisory authority. 

Duties of Becipients of Ckildrm for Gain . — Persons who for hire or 
reward retain or receive more than one child under five years of age (of 
which they are not relatives or guardians) for the purpose of nursing or 
maintenance apart from its parents for a longer period than forty-eight 
hours, must within the forty-eight hours post or deliver to the local 
authority a written notice of the fact, stating the name, age, and sex of 
the infants, the name of the receiver and the dwelling wliere the infants 
are kept, and the name and address of the person from whom the infants 
were received (ss. 2 (1) (2), 13). They must also give written notice when 
and by whom a child specified in a notice has been removed from their care 
(ss 2 (3), 13, 14). Where any person receives an infant under the age of 
two for a sum not exceeding £20, paid down without any agreement for future 
payment, he must within forty-eight hours post or deliver written notice 
of the fact to the local authority, on pain of forfeiting the whole or part of 
the sum paid, which is to be applied as a Court of summary jurisdiction 
may direct. The Court may, if necessary, order the transfer of the cliild to 
a place or a workhouse, or “ a place of safety,” i.e. any suitable place, the 
occupier whereof is willing to receive the child (ss. 5, 15). 

Duties of Local Authority. — The local authorities in England for the 
purposes of the Act are, in the city of London, the Common Council, in 
the rest of the county the County Council, and elsewhere the Board of 
Guardians (s. 15, sched.). 

It is the duty of the local authority to inquire as to any cases of the 
receipt of infants of which they ought to have notice under the Act (s. 3 (1)), 
and they may appoint, singly, or in combination with other authorities, 
inspectors, who may (1) inspect infants as to whom notice has been 
received, aiid the dwellings in which they are kept; (2) under search- 
warrant from justices, enter any premises to which they are refused 
admittance, or in which they have reason to believe infahts are being kept 
in contravention of the Act. 

The local authority on receipt of a notice must fix the number of 
infants under five years which may be retained or received in a dwelling 
as to which a notice has been received (s. 4), and must give public notice 
of the provisions of the Act by publishing an abstract in the manner 
directed by a Secretary of State (s. 6, St. R. & 0., 1897, No. 826). 

The local authority may, on the application of an inspector or 
officer appointed for the purposes of the Act^ order the removal of 
any infant improperly kept to a “place of safety” (ss. 7, 15) or a 
worl^house. 
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? . ; The following persons are prohibited from receiving infants under the 
?^ct, save by express sanction of the local authority : — 

' (a) Persons from whose care an infant has been removed under sec. 7. 

ib) Persons convicted of an offence under the Prevention of Cruelty to 
and Protection of Children Acts, ic, apparently those in force before 57 and 
58 Viet. 0 . 41, as well as that Act and its amendments (s. 7 (4)). 

Notice of tlie deatli of an infant within the Act must be given to the 
coroner wif^iin twenty-fours of the death (s. 8). 

— The Act creates the following offences, all to be prosecuted 
under the Summary Jurisdiction Acts, and all, save as otherwise stated, 
punishable by penalty not exceeding £5, or imprisonment for not over six 
months (ss. 9, 11). The term of imprisonment entitles accused to elect 
for trial on indictment (42 and 43 Viet. c. 49, s. 17), ami the amount of the 
fine gives an appeal to Quarter Sessions (42 & 43 Viet. c. 49, s. 32) : — 

(1) Failure to give tlie prescribed notice (s. 2 (4)). 

(2) Knowingly or wilfully making, or causing or pro(‘uring the m iking, 
of a false statement in the notice (s. 2 (4)). 

(3) Eefusing to admit local officers to inspect infants or dwellings, or 
obstructing execution of a search-warrant (s. 3 (G) (7)). 

(4) Keeping more children umlor five than the local authority allows 
(s. 4). 

(5) Eetaining or receiving a cliild by a person disqualified to retain or 
receive (s. 7 (4)). 

(6) Failure to give prescribed notice of death to the coroner (s. 8). 

— Penalties recovered under the Act go to the local authority, 
and the expenses of its enforcement are paid out of the poor-rate, except in 
the county and city of London (ss. 10, 12, sched.). 

Ex(X 2 >lkms . — The Act does not apply to relatives or guardians of an 
infant under five (whether legitimate or not), nor to children boarded out 
under the Poor Law Acts or Orders, nor to hospitals, convalescent homes, 
or institutions established for the i)rotection and care of infants, and 
conducted in good faith for religious or charitable purposes (ss. 14, 15). 


Infants. 
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I. .Intkoduction. 

Upon attaining twenty-one years of age a jnsrson is said to “ attain full 
age ” or “ attain his or her majority." Until the attainment of that age a 
ninn or Woman is an infant or minor and the i)eriod between birth and the 
attainment of full age is the period of infancy or minority. 

The day of a person’s birth is included in computing his age, and the 
last day of the twenty-first year of his age is in law the day on which he 
attains his majority. This rule, coupled with the rule that the law does 
not generally recognise fractions of a day (Jraetiomm did non redpit lex), 
leads to the singular result that a man may, according to legal computation, 
attain twenty-one years of age nearly two days before he has actually com- 
pleted twenty-one years. Thus, if X. be bom on the 6th November 1897, ‘ 
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just before midnight, that day is to be included ; if he die on the 4th 
November 1918, though only a few minutes after midnight, he will in the 
eye of the law have ceased to be an infant at the time of his death ; for he 
will attain twenty-one years of age at the first instant of the 4th Noveiu^ber 
1918, although nearly forty-eight hours will then be wanting actually to 
complete twenty-one years from the instant of his birth {Anonymous case, 
cited by Holt, Hc.J., 1 Eaym. (Ld.) 480). 

For legal purposes the period of infancy is mainly important with 
respect to the disabilities to which infants are subject ; but it is also attended 
with certain privileges, which exempt infants from the performance of 
duties obligatory upon persons of full age and from amenability to criminal 
proceedings. 

11. Criminal Iaw. 

In order that an act or default may amount to a crime and be punishable 
accordingly, it must, in addition to satisfying all other conditions of crimin- 
ality, be done or made by a person of competent age. It is said that in 
some misdemeanours which consist in mere non-fcasancc, that is to say in the 
failure to discharge some active duty imposed upon the defendant by law, 
an infant is exempt from liability, for the infant “ not having the command 
of his fortune till twenty-one wants the capacity to do those things which 
the law requires ” (Black. Com. bk. iv. ch. 2). In such cases the period of 
immunity corresponds with the period of infancy. But it would seem that 
where an infant landowner is charged with the repair of a bridge ratione 
temirce, infancy would not exempt him, if there were no other person against 
whom performance of the repairs could be enforced (E. v. Sutton, 1835, 3 
Ad. & E. 697). It would thus seem that the doctrine of the immunity of 
infants from criminal liability in cases of mere non-feasance is not very 
clearly defined. Putting these very exceptional cases on one side, infancy 
is not the criterion of criminal responsibility. The fact that the accused 
person is under the age of twenty-one years is irrevelant to the (juestion of 
his amenability to punishment. Tlie criminal law has special rules upon 
the subject. 

Under the age of seven, a child is not criminally responsible for his actions ; 
for until he reaches that age he is presumed to be doli inoapax, and the law 
will not receive evidence to rebut this presumption. From seven to fourteen, 
according to the books, he is still primCi facie deemed by law to be doli 
mcapax\ but this presumption, it is laid down, may be rebutted by strong 
and pregnant evidence of a miscliievous discretion, for the capacity to do 
evil and contract guilt is not so much measured by years and days as by 
the strength of the delinquent's understanding and judgment (Black. Com. 
bk. iv. ch. 2) ; accordingly it is said, malitia supplet mtatem. This presumption 
of incapacity, however, though well establi^ed in theory, has little, if any, 
practical operation ; children of average intelligence under fourteen years 
of age being generally, if not universally, dealt with in the same manner as 
young persons over that age, due allowance being made, as to children and 
young persons whether under or over that age, in respect of their tender 
years and inexperience, wherever their knowledge, intention, malice, or 
other state of the mind is material to be taken into consideration, and due 
regard being had to the youth of the offender in awarding punishment. 
There is one important exception to the rule which is grounded upqn pre- 
sumed physical reasons. A boy under the age of fourteen years cannot be 
convicted of rape, or of any similar offence, as a principal in the first degree, 
the law condusively presuming that he is physically incapable of perform- 
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ihg the act (1 Hale, 631). He may, however, be guilty of any such offence 
as an accessory or as a principal in the second degree (1 Hale, 639). A boy 
under fourteen, indicted under sec. 4 of the Criminal Law Amendment Act, 
188^ (48 & 49 Viet. c. 69), for having had carnal knowledge of a girl 
under thirteen, though entitled to be acquitted of the felony, was held to 
have been properly convicted under sec. 9 of that Act, of an indecent 
assault {B. v. Williams, [1893] 1 Q. B. 320). 

There aje, moreover, certain offences created by statute, which, according 
to the express terms of the statutes creating them, are only capable of being 
committed by persons above a certain age. One of these must suffice as an 
example. By the Prevention of Cruelty to Children Act, 1894 (57 & 58 
Viet. c. 41), s. 1, it is a misdemeanour for any person over the age of sixteen 
years who has the custody, charge, or care of any child under the age of 
sixteen years wilfully to ill-treat such child. With reference to criminal 
law and procedure, children and young persons are dealt with in many 
respects differently from adults. Thus, under the Summary Jurisdiction 
Act, 1879 (42 & 43 Viet. c. 49), "children” under twelve yen-.s of age 
(s. 49) may be dealt with summarily under certain conditions, in respect of 
any indictable offence other than homicide (s. 10) ; and similarly " young 
persons ” of the age of twelve years but under the age of sixteen years 
(s. 49) may with their consent under certain conditions be dealt with sum- 
marily, in respect of the offences specified in the First Schedule to the Act. 

By the Larceny Act, 1801 (24 & 25 Viet. c. 96), the Malicious 
Damage Act, 1861 (24 & 25 Viet. c. 97), and the Offences against 
the Person Act, 1861 (24 & 25 Viet. c. 100), whipping may be inflicted 
for a variety of specified offences on males under the age of sixteen, 
and in one case (Larceny Act, 1861, s. 101) on males under the age of 
eighteen. " Children ” and " young persons,” when dealt with summarily 
under the Summary Jurisdiction Act, 1879, may be sentenced to be whipped 
with a birch rod. " Youthful offenders,” a})parently less than sixteen but 
not less than twelve years of age, if proved to have been previously con- 
victed of any offence punishable with i)enal servitude or imprisonment, may 
be sent to a reformatory school (the Reformatory Schools Acts, 1866 and 
1893, 29 & 30 Viet. c. 117, and 56 & 57 Viet. c. 48). See Eefokmatory 
Schools. 

Children apparently under the age of twelve charged with offences 
punishable by imprisonment or a less punishment, but not having been 
previously convicted of felony, may be sent to an industrial school (the 
Industrial Schools Act, 1866, 29 & 30 Viet. c. 118, s. 15), and so may 
children apparently under the age of fourteen under the circumstances 
specified in sec. 14 of that Act, as amended by the Prevention of Crimes 
Act, 1871 (34 & 35 Viet. c. 112, s. 14), and by the Industrial Schools Act, 
1880 (43 & 44 Viet. c. 15). See Industrial School. 

Youthful offenders are frequently leniently dealt with under the pro- 
visions of the First Offenders Act, 1887 (50 & 51 Viet. c. 25), but the 
provisions of that Act are not limited to persons under any particular age. 
Children and young persons are specially protected by the criminal law by 
virtue of numerous enactments scattered throughout the statute-book, but 
these belong for the most part to subjects specially dealt with in other parts of 
this work. It is not proposed to attempt any complete enumeration of them 
in this place ; but amongst the most important are the Prevention of Cruelty 
to Children Act, 1894 (57 & 68 Viet, a 41); the Children’s Dangerous Per- 
formances Act, 1897 (60 & 61 Viet c. 52) ; the Criminal Law Amendment 
Act, 1885 (48 & 49 Viet. c. 69) ; the Offences against the Person Act, 1861 
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(24 & 25 Viet. c. 100), Bs. 26, 27, 43, 50, 51, 53, 54, 55, 56, 60, 73; the 
Infant Life Protection Act, 1897 (60 & 61 Viet. c. 57); the Betting and 
Loans (Infants) Act, 1892 (55 Viet. c. 4). It may be noted that an infant 
may be convicted of larceny as a bailee (jB. v. Macdonald^ 1885,® 15 
Q. B. D. 323). 


III. Civil Injuries. 

Speaking generally, infancy is no protection against a claim founded 
upon a civil, injury or tort committed by an infant defendant. For 
instance, if a chihl of tender years tlirow a stone and break a window, 
the person aggrieved is entitled to sue that child and recover damages. 
The plaintiff might experience a difficulty in such a case in recovering 
the fruits of his verdict, if the infant defendant were not possessed 
of property available for execution ; but this difficulty is not peculiar 
to actions against infant defendants. In those cases of tort, how- 
ever, in which intention, knowledge, malice, or some other condition of the 
mind of the wrong-doer fonns an essential ingredient of the civil injury 
complained of, extreme youth may afford a defence which would not be 
open to an adult wrong-doer, or to an infant wrong-doer of a more advanced 
age. Many cases might easily be put in which it would be absurd to 
impute knowledge, intention, or malice to a very young child, though such 
knowledge, intention, or malice would be readily imputable to an adult. 
Infants are liable for wrongs of omission as well as for wrongs of commission ; 
and with respect to wrongs of omission probably no better criterion of 
liability can be suggested than the homely one, “Was he old enough to 
know better?” 

In cases where the injury complained of is failure on the j)art of the 
infant defendant to exercise due care, and in which the happening of 
actual damage to the plaintiff’, consequent upon such failure, is an ingredient 
in the cause of action, it would probably be true to say that an infant might 
in many cases escape liability where an adult would be fixed with liability, 
upon the ground that by reason of his tender years he did not foresee, and 
could not be expected to foresee, the consequences which in fact resulted 
from his negligence. The writer is not aware of any case in which this 
question has been adequately discussed. The cases which have arisen in 
which the negligence of children has been considered fall into three classes, 
viz. — (1) where an adult defendant has been sued for damages for an injury 
caused directly by the negligence of a child, but indirectly by his own 
negligence ; (2) where a clnld plaintiff has been met with the defence of his 
own contributory negligence ; (3) where a child plaintiff has been met with 
, the defence of contributory negligence on the part of the person under 
whose care the plaintiff was. IWajow v. Bell (1816, 5 M. & S. 198 ; 17 R. B. 
308), in wliich the defendant, being possessed of a loaded gun, sent a 
young girl to fetch it, with directions to take the priming «out, and the girl 
carelessly discharged the gun at the plaintiff, affords a sufficient illustration 
of the first class of cases. The defendant was held liable. The second and 
third classes belong more properly to our present subject. 

Lymk V. Nurdin (1841, Q. B. 29) is the type of the second class, and the 
leading authority. In that case the defendant negligently left a cart 
unattended; the plaintiff, a child of seven, got upon the cart in play; 
another child incautiously led the horse on, and the plaintiff was t|jereby 
thrown down and injured. It was held that the plaintiff was entitled to 
recover, upon the ground (as explained by Parke, B., in Lygo v? Newhouldy 
1854, 9 £x. Rep. 302) that the plaintiff had taken as much care as could 
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biB expected from a child of tender years ; in short, that the plaintiff was- 
blameless, not being old enough to know better. Here again, therefore, 
the question “ Was the child old enough to know better ? ” would seem to 
aflGard the criterion of liability. If he was old enough to know better, any 
contributory negligence on his jmrt must have the same effect attributed to 
it as if he were adult. It may be observed that the mere fact of an accident 
happening to a very young child will not raise a presumption of negligence, 
any more ithan in the case of an adult (Sim/leton v. The Eastern Goxmtwsi 
Rwy. Co., 1859, 7 C. B. N. S. 287 ; Williams \\ Great Western Rmj. Co., 1874. 
L. K. 9 Ex. 157, in whicli last-mentioned case negligence on the part of the 
defendants was established). 

The third class of cases, l)eing cases wliere a child plaintifl* has been met 
with the defence that the injury complained of was brought about by the 
negligence of the person having charge of him at the time, have been greatly 
complicated and obscured by the application to them of the exploded 
doctrine of identification {Mills \\ ^^mistron//, 188t], i;» Ai)p. Cas. 1). The 
true principle is now recognised to he that where a child })laintifr of 
tender years, in the custody of an adult, sustains an injury under circum- 
stances tending to prove negligence on the part of tlie defendant, and also 
contributory negligence on the part of such adult, the defendant will not 
be liable to the plaintiff if the negligence of such adidt alone was the 
proximate cause of the injury. Therefore, if the adult who had charge of 
the plaintifl* could, by such reasonable diligence as is incumbent upon persons 
having the care of young children, have avoided the consequences of the 
defendant’s negligence, the plaintifl* is not entitled to recover ; and this not 
because the adult’s negligence is imputed to the plaintiff upon any doctrine 
of identification, but because the plaintifl* fails to establish that the negligence 
of tlie defendant was tlie proximate cause of the injury. In such a case the 
injury is caused, not by the negligence of the defendant, but by something 
else for which the defendant is not responsible, and which he had no reason 
to anticipate (Pollock on Torts, 4th ed., p. 425). Of course, if the child 
plaintiff* can establish in such a case that, notwithstanding the contributory 
negligence of the adult under whose care he was, the defendant, by the 
exercise of reasonable care, could nevertheless have avoided the accident, 
he will be entitled to recover {Radley v. Loavdon and Nmih- Western Rtny. Co., 
1876, 1 App. Cas. 754). There are authorities in the United States to the 
effect tliat a child plaintifl* may be debarred from recovering damages for 
an injury caused by negligence of the defendant, on the ground of negligence 
in the adult person under whose charge the plaintiff was, in allowing him to 
go alone (Holmes, Commmi Lava, 128) ; but the cases are not consistent 
(Pollock, Torts, 4th ed., 427), and this doctrine is not likely to meet with 
acceptance in this country. 

With reference to the second class of c-ases, it is to be observed that the 
doctrine of Lyneh v. Nurdin {uhi supi'a) has not been universally received. 
HugJies v. Maejie, 1863, ;13 L. J. Ex. 177, and Mautjan v. Atterton, 1866, 
L. E. 1 Ex. 239, are decisions which are in conflict with it. In the former 
case the defendants placed the shutter of their cellar against the wall of a 
public street, and the dress of a child, wdio was playing in the street and 
jumping off the shrtter, caught the corner of the shutter, which fell upon 
and injured him. It w-as ruled that the defendants were not liable to the 
child, on the ground that an adult could not have maintained an action, 
and that the fact that the plaintiff was a child of tender years made no 
difference. In the latter, the defendant had exposed in a street, without 
superintendence, a machine for crushing oilcake, and the plaintiff, a child of 
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four, wa49 passing with his brother, aged seven, and, by the direction of his 
brother, put his fingers into the cogs, and got them crushed. The defendant 
was held not liable. It is conceived that the doctrine of Lynch v. 
Nurdin is the more sound, and will probably prevail over that of the 
cases last mentioned. The recent case of Fenna v. Clare, [1895] 1 Q. B. 199, 
may be noticed, in which a little girl, aged five, hurt, herself by climbing 
upon a low wall adjoining a highway, having a row of spikes on the top, 
and was held entitled to recover. ^ 

In that class of cases in which, under the old system of pleading, it was 
optional to sue in contract or in tort, the rule is that a contract cannot be 
converted into a tort in order to fix an infant with liability {Jennings v. 
Rundall, 1799, 8 T. R 335 ; 4 R E. 680 ; Fairhurst v. Liverpool Adelphi Loan 
Association, 1854, 9 Ex. Eep. 422). Thus no action lies against an infant for 
fraudulently representing himself as of full age, and thereby inducing a person 
to contract with him {Johnson v. Fie, 1666, 1 Sid. 258 ; Slikeman v. Dawson, 
1847, 1 De G. & Sm. 90, 113). "But where an infant commits a wrong of 
which a contract, or the obtaining of something under a contract, is the 
occasion, but only the occasion, he is liable '' (Pollock, Torts, 4th ed., p. 50). 
This proposition is well illustrated by Bumard v. Haggis, 1863, 32 L. J, C. P. 
189. In that case the defendant, an infant, hired a horse for a ride on the 
road, the owner expressly refusing to allow the horse to be used for jump- 
ing. The defendant, however, lent the horse to a friend, who rode it with 
the defendant’s permission across the fields, and at fences, in endeavouring 
to jump which the horse was injured ; and it was held that this was an 
actionable wrong, independent of the contract, and that therefore the 
defendant was liable, notwithstanding his infancy. An infant to whom 
chattels are bailed for a certain purpose could not, of course, plead infancy 
in an action of detinue brought against him to recover them back. (See 
Burton v. Levey, 90 L. T. Jo. 283.) 

IV. Capacities and Disabilities of Infants. 

An infant, when of the age of discretion, is deemed capable of exercising 
such offices as require only skill and discretion, and do not concern the 
administration of justice. Thus it is said that he can fill the offices of park- 
keeper, gaoler, or forester, either by himself or by deputy (Bac. Ahr. 
“ Infancy ” (E)). He may serve in the Queen’s forces, either as an officer or in 
the ranks. He may be lord of a manor, and as such make a grant of copy- 
hold land ; for he is but as an instrument in making the grant {Swayne's 
case, 1609, 3 Eep. 63). An infant may be appointed as agent, and in that 
capacity has the ordinary authority of an agent to bind his principal 
. (Bac.-4Jr. "Authority” (B); Story, Agemy,%, 7). He may be a private attorney 
to deliver seisin, for livery of seisin is o^y a ministerial act {Co, Litt, 52 a). 
He is entitled to fill an office which is purely ministerial, and on this ground 
an appointment of an infant as clerk of the peace has in ](feland been held 
to be valid {Crosbie v. Hurley, 1833, Al. & Nap. 431). 

An infant cannot fill an office of public or pecuniary trust, nor, generally 
speaking, one that requires knowledge, experience, and judgment {Claridge 
V. Evelyn, 1821, 5 Barn. & Aid. 81; 24 E. E. 289 ; Bac. Air, “Infancy” (E) ; 

Domestic Relations, 2nd ed., p. 713). Thus he cannot be a sheriffs 
officer or bailiff {Cuckson v. Winter, 1828, 2 Moo. & E. 313), a receiver {Co, 
Litt 172 a), a guardian (Vin. Ahr. “ Guardian ”), or an attorney to carry on 
a suit {Co. Intt. 128 a). 

An infant may not be a deacon or priest (13 Eliz. a 12; 44 Geo.iiL 
c. 43). He cannot be enrolled as a burgess, nor hold the office of town 
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^uncillor, burgess, or mayor (45 & 4C Viet. c. 50, ss. 9 (2) a, 11 (2) a, 
14 (3)). He is not entitled to sit as, or vote for, a member of the House of 
Commons, nor, if a peer, can he take his seat in the House of Lords (7 Will. 
& Mary, c. 25, s. 8 ; Standing Order of the House of Lords, 22nd May 1686. 
See Anson, Law oftlie Constitution, Part I. pp. 76, 118, 211). 

An infant cannot be a juror (6 Geo. iv. c. 50, s. 1), but he may, of coume, 
be a witness, if he can understand the nature of an oath. In cases under 
sec. 4 of tl^e Criminal Law Amendment Act, 1885, the unsworn evidence of 
a child* too young to understand an oath may be received, if the child be 
sufficiently intelligent to justify the reception of its evidence, and under- 
stand the duty of speaking the truth. 

An infant who has reached the age of fourteen if a male, or twelve if a 
female, can contract a valid maniage. A marriage where either party is 
below the age of consent is not void. It remains good if, when both parties 
are of the age of consent, tliey so agree (Bac. Abr, “ Infancy ’* (A)). 

An infant may be a shareholder in a company, though on attaining his 
majority he may repudiate his shares (/?i re Lctxon (6 Co., [1892] 3 Ch. 555) ; 
but a company may refuse to accept an infant as a shareholder (Symons* 
case, 1870, L. E. 5 Ch. 298), and after a transfer of shares to an infant, in 
the case of a winding-up while the transferee remains an infant the 
transferor is liable as a contributory (Cappon*s case, 1868, L. E. 3 Ch. 458). 
An infant can be appointed a trustee ; but he is considered to be wanting 
in capacity to execute any trust which requires the exercise of discretion 
(King v. Bellord, 1863, 1 H. & M. 343). The Court will, on this ground, 
appoint a new trustee in his place, and make a vesting order in respect of 
the trust property (Ti'ustee Act, 1893, ss. 25, 26, 35 ; In re Porter*H Trusts, 
1856, 25 L. J. Ch. 482) ; but the appointment should be without prejudice 
to any application by the infant to be restored to the trusteeshii) on liis 
coming of age (In re Shclmordine, 1864, 33 L. J. Ch. 475). 

An infant trustee cannot be made liable for a breach of trust as sucli, 
unless the breach is a continuing one, and he acquiesces in it after he comes 
of age (Hindmarsh v. Southgate^ 1827, 3 Euss. 324; 27 R. R. 81). There 
may, however, be circumstances where an infant trustee is liable for moneys 
received by him, as where liis conduct has been fraudulent ; and an inquiry 
may be ordered as to the trust moneys received by an infant trustee (In re 
Garius, 1885, 31 Ch. D. 147 ; Lewin on Trusts, 9th ed., p. 38). 

An infant may present to a living of which he is the patron (Co, Litt, 
89 a). The reason given is that there can be no inconvenience, because the 
bishop is to judge of the clerk’s qualifications (Hcarle v. Greenhank, 1749, 
3 Atk. 710). ■ 

When, in the reign of Henry viii., the right was given to devise land « 
held in fee-simple, the privilege was expressly withheld from infants (32 
Hen. VIII. c. 1 ; 34 Hen. viii. c. 5). The Ecclesiastical Courts used to grant 
probate of will» of personalty made by males at the age of fourteen or 
females at the age of twelve (Bac. Air. Wills ” (B)). The Wills Act, 1837, 
however, declares that no will made on or after the 1st of January 1838 
by any person under the age of twenty-one shall be valid (7 Will. iv. and 
1 Viet. c. 26, s. 7); but by sec. 11, soldiers in actual military service or 
mariners at sea may dispose of their personal property as they might have 
done before the Act. 

Sqc. 8 of the Act which abolished feudal tenures (12 Car. ii. c. 24). gave 
an infant father the right to appoint a guardian to his children by deed 
or will As the will of an infant is now invalid, such an appointment 
can now only be made by deed 
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The appointment of an infant as executor, however young he may be, is 
not invalid (Williams, Executors, 9th ed., vol. i. p. 184). Formerly he was 
considered capable of exercising the office on attaining the age of seventeen 
{ibid. p. 185 n. (g)). The Statute 38 Geo. iii. c. 87, s. 6, however, enac/.ed 
that probate of a will cannot be granted to a sole executor until he reaches 
the age of twenty-one, and that for the period of his minority, administra- 
tion cum tcstamento anncxo shall be granted to his guardian or to such other 
person as the Court shall think fit. When there are two or rnora executors, 
and one is of full age, administration durante minoritate ought not to be 
granted, as the executor who is of full age can execute the will {ibid. p. 185). 

An infant executor is not liable for devastavit committed by himself or 
his co-executor ; nor if he be an executor de son toii is he liable, if he waste 
assets which have come into his liands {Whitmore v. Veld, 1085, 1 A'ern. 
328; Hindmarsh v. Southjate, 1827, 3 Euss. 324; 27 E. E. 81; Stott v. 
Meamak, 1862, 31 L J. Ch. 746). 

An infant may execute a power simply collateral, if he be merely the 
instrument by whose hands the testator or donor acts (Sugden, Powers, 
8th ed., p. 177 ; King v. Bcllord, 1863, 1 H. & M. 343, 348). An infant 
may also exercise a power coupled with an interest, if the instrument 
creating the power show an intention that it should be exercisable during 
minority {In rc Cardross's Settlement, 1878, 7 Ch. 1). 728 ; In re IfAugihau, 
1880, 15 Ch. D. 228). 

V. CONTKACTS. 

The general rule of the common law is that an infant’s contract is not 
binding on him, unless it be for necessaries. At common law, however, the 
contract, provided it was for the infant’s benefit, was not absolutely void as 
against him, but only voidable ; and if, after reacliing the age of twenty -one, 
he ratified it, he was bound by his promise, although there was no new con- 
sideration for the ratification (Bac. Ahr, “Infancy” (I), 1, 3, 8; Chi tty on 
Contracts, 13th ed., pp. 173, 185). The common law rule has been largely 
altered by the Infants’ Belief Act, 1874. Sec. 1 of that Act provides that 
all contracts entered into by infants for the repayment of loans or for the 
purchase of goods (except necessaries), and all accounts stated with infants, 
are absolutely void. A declaration follows that this provision shall not in- 
validate any contract into which an infant may enter eitlier by statute or 
by tlie rules of common law or equity, except such as at the time of the 
enactment were by law voidable. Whether a contract which is clearly not 
for the benefit of the infant was at common law absolutely void as against 
the infant (so as to be incapable of ratification) or only voidable is not free 
• from doubt. There are cases in which it has l)een said that such a contract is 
void, but they are cases in which it was not necessary to distinguish between 
void and voidable contracts ; and it must not be forgotten that the word 
void ” was frequently used formerly in the sense in whiali “ voidable ” is 
now used. (See Pollock on Contracts, 6th ed., pp. 52-58, where the authorities 
are fully examined.) Sir F. Pollock comes to the conclusion that an infant’s 
contract was in every case only voidable, and his view is shared by Sir 
William Anson. (See Anson, Contracts, 8th ed., p. 108.) Tlie distinction has 
lost much of its importance, as sec. 2 of the Infants’ Eelief Act, 1874, provides 
that no action shall be brought whereby to charge any person upon a 
ratification after full age of a contract made during infancy, even if , there 
be new consideration for the ratification. (See Smith v. King, [1892] 2 Q. B. 
543.) 

Sec. 6 of the Betting and Loans (Infants) Act, 1892, further provides 
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that if an infant who has contracted a void loan agrees, after he comes of 
age, to repay it, the agreement and any instrument given in pursuance of 
the agreement, or to carry it into effect, shall, so far as it relates to money 
pajKible in respect of the loan, be void absolutely as against all persons 
whatsoever. 

A ratification of a promise made in infancy must be distinguished from 
a new contract made after full age identical with one made in infancy. 
Such new#contract is not witliin sec. 2 of the Infants Belief Act, 1874 
{Ditcham v. Worraly 1880, 5 0. P. D. 410). 

A person who contracts with an infant cannot repudiate his agreement 
oil the ground of the other party’s infancy. He may therefore be sued for a 
breach of the contract, althougli he cannot enforce \t{Holt v. Ward ClarcncicuXy 
1733, 2 Stra. 937 ; Warvnck v. Bruce, 1813, 2 M. & S. 205 ; 14 E. 11. 634). 
An infant cannot, however, obtain specific performance of a contract, for 
specific performance will not be gi’anted where the remedy is not mutual 
(Flight V. Bolland, 1828, 4 Kuss. 298). 

Whether accounts stated and the contracts whicli come under sec. 1 of 
the Infants Relief Act, 1874, are void as against botli parties or only as 
against the infant, is a question which has not arisen. It is submitted tliat 
they are void only as against the infant. (See Cliitty on Contracts, 13th ed., 

P- 174.) 

The term “ necessaries ” in relation to an infant’s contract does not 
mean only things such as food, clothing, or lodging, which are necessary to 
the su])port of life. It includes such useful articles as are suitable to the 
age, rank, and condition in life of the infant. Thus a watch may l)e a 
necessary thing for a young man at college, and it may follow that a chain 
for securing it may also be a necessary; but articles which are purely orna- 
mental can never be considered necessaries, because they cannot l)e requisite 
for anyone (Peters v. Fleming, 1840, 6 Mee. & W. 42 ; Ityder v. Wombell, 1868, 
L. II. 4 Ex. 32). There were conflicjting cases before the Sale of Goods Act, 
1893, on the point whether articles could be considered necessaries, when at 
the time of their purchase by the infant he was sufficiently supiJied with 
things of the kind. (See Johnson v. Marks, 1887, 19 Q. B. D, 509.) Sec. 2 of 
the Sale of Goods Act, 1893, following the cases just cited, makes the require- 
ments of the infant at the time of sale and delivery one of the tests whether 
goods are necessaries. If he can show that at either time he was sufficiently 
provided with goods of the kind, he is not liable. The same section of the 
Act provides that an infant is only obliged to pay a reasonable price for 
necessaries supjdied to him. 

There are other things besides those already mentioned which may be 
necessaries. For instance, medicines and medical services are clearly * 
necessaries. An infant may bind himself to pay for schooling or for instruc- 
tion in a trade suitable to his condition in life (Co, Litt, 172 a\ Walter v. 
Everard, [1891^ 2 Q. B. 369). It has also been held that a marriage 
settlement is a necessary for a female infant, and therefore tlmt she is liable 
to pay the costs of a solicitor employed by her to prepare one (Hclj)s v. 
Clayton, 1844, 13 Mee. & W.‘ 252). 

An infant cannot be sued on a bond or bill given to secure the payment 
of the price of necessaries, but giving the bond or bill does not prevent his 
being sued for the price of the necessaries (In re Soltykoff, [1891] 1 Q. B. 
413 Williamson v. Watts, 1808, 1 Camp. 552). At common law an infant 
was not liable to pay back money lent to him for tlie purchase of neces- 
saries (Earle v. Peale, 17J2, 1 Salk. 386). In equity, however, one who lent 
money to an infant to pay a debt for necessaries was held entitled to stand 
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in the place of the creditor for necessaries {Marlow w, Pitfeild, 1719, 1 P. 
Wms. 558). 

It is not illegal for an infant to engage in trade ; but it is not a necessity 
for him to trade on his own account, and he cannot be sued on his trading 
debts, nor on contracts entered into hy him for the purpose of carrying on a 
trade {Ex parte Jams, In re Jones, 1881, 18 Ch. D. 109). Thus, where an 
infant rented certain premises for the purpose of carrying on a business, it 
was held that he could not be sued for the rent {Lowe v. Griffith, 1 855, 1 Sco. 
458). It follows from the fact that trading debts are not binding on an 
infant that he cannot be made bankrupt in respect of them {Ex parte 
Jones, supra). 

Contracts of service stand on a different footing. An infant not of 
tender years usually has to earn his living, and a contract by which he gets 
employment, which as a whole is beneficial to him, is binding on him {Leslie 
V. Fitzpcdrick, 1877, 3 Q. 13. D. 229 ; Evam v. Ware, [1892] 3 Ch. 502). A 
beneficial agreement entered into by an infant to enable him to perform a 
contract of service is apparently in the nature of a contract for necessaries, 
and binding {Flower v. London and North-Western Bwy. Co., [1894] 2 Q. B. 
65), It is, however, settled law that an infant cannot be sued on a covenant 
to serve in a deed of apprenticeship, though he can in many cases be pro- 
ceeded against under the Employers and Workmen Act, 1875. (See vol. i. 
Apprentices, and Be Francesco v. Barnum, 1889, 43 Ch. D. 165.) 

There is one class of contracts in which ratification is implied, unless the 
infant repudiates the agreement either before or within a reasonable time 
after he has come of age. This class consists of contracts, under which an 
infant has acquired or granted an interest in land or property of a perma- 
nent nature to which obligations are attached, and of contracts whicli 
involve continuing rights and liabilities. Thus if an infant has taken a 
lease of real property, or acquired shares in a company, or become a 
member of a friendly society, express ratification is not necessary to 
subject him to the liabilities of a* lessee or shareholder or member {Noi'th- 
Western Bwy. Go. v. M* Michael, 1850, 5 Ex. Eep. 114; DuUin and Wickloio 
Bwy. Go. V. Black, 1852, 8 Ex. Eep. 181 ; Whittingham v. Murdy, 1889, 
60 L. T. 596). The rule applies also to a marriage settlement {Edwards v. 
Garter, [1893] App. Cas. 360). 

What is a reasonable time to be allowed for repudiation depends on the 
circumstances of each case. When the infant has derived no benefit from 
the contract, and the position of other parties lias not been affected by 
the delay, the contract may be repudiated after a very considerable time. 
Thus in one case it was held that a lady could repudiate a settlement made 
• by her thirty-seven years previously, as under it she had not received any 
income {In re Jones, Farrington v, Forrester, [1893] 2 Ch. 461). 

It must, however, be remembered that an infant’s marriage settlement 
is absolutely binding by virtue of 18 & 19 Viet. c. 43, i< made with the 
sanction of the High Court by a male of the age of twenty years or a female 
of the age of seventeen. (For the evidence required by the Court, see 
Order 55, r. 26.) 

Contracts which required to be repudiated in order to be avoided were 
not affected by the provision of Lord Tenterden’s Act, which required a 
ratification of a contract made in infancy to be in writing. Doubts have 
been expressed whether they are affected by the provision of the I^ifants 
Belief Act, 1874, by which no action can be brought on a ratification after 
full age ; but it is clear that sec. 2 of the Act of 1874 touches only those 
contracts that needed express ratification, and does not affect the contracts 
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which had to be repudiated to avoid them (JVhiUinghim v. MwrdyB^vA 
Edwards v. Carter, arUe), 

If this view be correct, the question whether a contract which is dis- 
ttdrantageous to the infant is void or voidable is still of importance in 
relation to the continuing contracts which have just been considered. 
Acquiescence could not make a contract binding which was actually void. 
It is, however, submitted that the true rule of the common law is that stated 
by Sir F. Bollock, viz. that an infant's contract, even though not advantageous 
to him, was only voidable. This view is confirmed by the judgment of the 
Court of Exchequer in North-Western Rwy. Co. v. M^Michael (1850, 5 Ex. 
Kep. 114, 126). 

Where there has been an express misrepresentation by an infant as to 
his age, the Courts of equity in certain cases granted relief in respect of his 
contracts. For instance, when an infant trader obtained credit by expressly 
representing himself to be of age, and after attaining his majority became 
bankrupt, the Courts of equity allowed the creditor to prove for Il ls debt 
{Ex parte Unity Bankimj AssocicUion,l%b%, 3 De G. & J. 63). The equitable 
obligation is founded on the principle that “ an infant wlio has represented 
himself as of full age is bound by payments made and acts done at his 
request and on the faith of such representations, and is liable to restore any 
advantage he has obtained by such representations to tlie person from whom 
he has obtained it ” (Pollock on Cordraets, 6th cd., i)p. 52, 73-76). 

At common law it was no defence to a plea of infancy that the defendant 
when making an agreement represented himself to be of full age {Bartlett 
V. Wells, 1862, 1 B. & S. 836). Whether since the Judicature Act declared 
that the rules of equity are to prevail over those of tlie common law a 
defence of infancy to a common law claim can be sustained when the 
defendant by his fraud induced the other party to ente.r into the contract, is 
a question of some difficulty which tlie Courts have not been called on to 
decide. (See Bartlett v. Wells, supra ; Pollock on Contracts, 6th cd., p. 73 ; 
Eoscoe, N P., 16th ed., p. 642.) 

An infant s right on avoiding a contract to recover l>ack money paid by 
him seems to depend on the question whether he has derived any benefit 
from the contract. In one of the earlier common law cases an opinion of 
Lord Mansfield's was adopted, that “if an infant pays money with his own 
hand without a valuable consideration for it, he cannot get it back again ” 
{Holmes v. Blogg, 1817 , 6 Taun. 508 ; 19 E. E. 445 ; see also Wilson v. Kearm, 
1800, Peake Ad. Cas. 197). Subsequently, however, it was settled that money 
paid byan infant under a contract avoided by him before he received considem- 
tion is recoverable {Corpe v. Overton, 1833, 10 Bing. 252). Eecently, again, 
where an infant had subscribed for shares in a company, but had received • 
no dividend, she was allowed on repudiating the shares to prove in the 
liquidation of the company for the amount paid up on the shares {Hamilton 
V. Vaughan SImrrin Electrical Engineering Co., [1894] 3 Ch. 589). On 
the other hand, where an infant had hired and occupied a house and 
bought and used the furniture in it, it was held that he could not recover 
part of the price of the furniture already paid, although the contract was void 
under the Infants Belief Act ( Valerdinc v. Canali, 1889, 24 Q. B. D. 166). 


VI. Procedure in Actions by and against Infants. 

Illfants may sue in the High Com-t as plaintiffs by their next friends in 
the manner formerly practised in the Court of Chancery, and may defend by 
their guardians appointed for that purpose (Order 16, r. 16 ; and see Order 
16, r. 8 of the Eules of 1875). See Guaedun ad litem ; Next Friend. 
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Service may, unless tlie Court or a judge orders otherwise, be effected on 
the father or guardian of an infant defendant, or if none, then upon the 
person with whom the infant resides or under whose care he is. The Court 
or judge may, however, order tliat service made upon the infant shall^ be 
deemed good service (Order 9, r. 4). 

The next friend may be any person not under a disability and not out 
of the jurisdiction ; but a next friend will be removed if he have any interest 
in the action adverse to the infant, or be connected with a defendant, or 
misconduct himself in the prosecution of the action {Lewis v. Nohhs, 1878, 
8 Ch. D. 591 ; In re Burtfess, 1883, 25 Ch. D. 243 ; Dupny v. Welsford, 1880, 
28 W. K. 762). A father, to whom there is no objection as next friend, has 
a right to be appointed as such, and on his application will be substituted 
for another person who has acted as next friend ( Woolf v. Pemberton, 1877, 
6 Ch. D. 19). The guardian ad litem, it has been said, should be a relation 
or friend of the infant’s, and not a mere volunteer {Foster v. Cantley, 1853, 
,10 Hare, App. xxiv.). If necessary, the Court will appoint the official 
solicitor to act as next friend or guardian ad litem {In re Corsillis, 1883, 
31 W. R 414 ; Order 65, r. 13). 

The next friend is not a party to the action {Dykes v. Stephens, 1883, 
30 Ch. D. 189). He is, however, liable to the defendant for all the costs of 
the action {Frank v. Mainwariruj, 1841, 4 Beav. 37). As between himself 
and tlie infant he is primd facie entitled to costs {Clayton v. Clarke, 
1861, 3 De G. & J. 682, 687), but will not be indemnified when he has 
improperly taken proceedings in the name of the infant (per Bindley, L.J., 
In re Fish, 1883, 2 Ch. at p. 422). A guardian ad litem is not presumably 
liable to the costs of tlie action, except in case of gross misconduct {Morgan 
V. Morgan, 1865, 11 Jur. N. S. 233). 

Under the practice of the Court of Chancery an admission could not be 
made by or on behalf of an infant (Daniell’s Chancery Practice, 6th ed., 
p. 178). As an exception to the general rule in pleading, this principle has 
been followed in tlie Kule which provides that facts not specifically denied are 
not to be taken as admitted as against infants (Order 9, r. 4). On the same 
principle it was the rule in Chancery that neither an infant, nor his next 
friend, nor a guardian ad litem could be compelled to answer interrogatories 
or to make discovery of documents (Daniell’s Chamery Practice, 6th ed., 
p. 1812), and this practice was, after the Judicature Act came into force, 
followed in the High Court {Ingram v. Little, 1883, 11 Q. B. D. 251 ; Dyke 
V. Stephens, 1885, 30 Ch. D. 189 ; Mayor v. Collins, 1890, 24 Q. B. D. 361 ; 
Curtis V. Meruiy, [1892] 2 Q. B. 178). In 1893 an important change in 
practice was effected by a new Kule, which provides that infants and theii* 
next friends and guardians may be ordered to answer interrogatories and to 
make discovery of documents (Order 31, r. 29). 

The practice in divorce proceedings is not regulated by the Rules of the 
Supreme Court, save as expressly provided therein (Order pi, r. 1 (d)). In 
divorce proceedings the j)etition must be presented on behalf of an infant by 
a i)erson, usually one of the next-of-kin, elected as guardian. An infant 
respondent, but not an infant co-respondent, must also be represented by a 
guardian in the conduct of the defence (Rules of the Divorce Court, 105-108). 

In Bedfem v. Redfem, [1891] Prob. 139, the Court of Appeal, after an 
exhaustive inquiry, came to the conclusion that in a divorce suit the Chancery 
practice did not apply, and that an infant could be obliged to make discovery, 
although an infant cannot be asked to make admissions for the purpose of 
establishing his or her adultery, adultery being an ecclesiastical offence. 

An infant is not bound by the compromise of a smt, unless it is made 
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^th the sanction of the Court, and then only when it is assented to by the 
isext friend or guardian ad litem under the advice of counsel (In re BirehaU, 
IS80, 16 Ch, D. 41). 

« J^hen an infant plaintiff attains his majority during the pendency of an 
action, he may elect whether to proceed with it or not. If he decide to 
proceed, the action is carried on in his name, and he becomes liable to pay 
the costs from the beginning (per Parker, V.C., Bligh v. Tredgett^ 1851, 
5 De G. & §m. 74, 77). If he elect to repudiate the action, his repudiation 
relates back to the beginning ; l>ut he is liable to pay the costs incurred, 
and he cannot recover them from tlie next friend, unless the action has been 
improperly brought {Anm,, 1819, 4 Madd. 461 ; Bmw v. Bunn, 1856, 7 De 
G., M. & G. 25). 

In County Court proceedings, as in the High Court, an infant must in 
general sue by his next friend and defend by a guardian appointed for the 
purpose (County Court Rules, 1889, Order 3, r. 9). When, however, his 
claim is for a sum not exceeding £50, for wages or piece-work or work 
as a servant, he may prosecute the action in the same maimer as if rte were 
of full age (County Courts Act, 1888, s. 96). 

Infancy is one of the special defences of which notice must be given to 
the other party (County Court Rules, 1889, Order 10, rr. 10 and 12). 

The rules of discovery which formerly obtained in the Court of Chancery 
apply by virtue of sec. 89 of the Judicature Act, 1873, to County Courts. 
As there is at present no County Court Rule analogous to Order 31, r. 29 
of the Supreme Court Rules, it follows that discovery cannot be obtained 
against an infant in a County Court action. 

VII. Guaudianship. 

The father is the natural guardian of his infant cluldren, and at common 
law he is entitled to the custody of them against all the world, even including 
the mother (^Wellesley v. Duke of IkaufoH, 1827, 2 Russ. 21 ; In re Agar- 
Ellis, 1883, 24 Ch. D. 317). After the death of the fatlier, the mother is the 
natural guardian of her cliildren, but at law she had no right to interfere 
with them against a testamentary guardian appointed by the father {Eyre 
v. Countess of Shaftesbury, 1722, 2 P. Wins. 103, 115; Villareal v. Mellish, 
1737, 2 Swans. 533, 538). The rights of the parents as to the guardianship 
of their children have, however, been profoundly modified both by statute and 
by the rules laid down by the Court of Chancery. The peculiar rights and 
duties of parents with regard to their children will lie dealt with in the 
article on Pakent and Child ; only the ordinary relationship between the 
guardian and the ward will be considered in this article. It may be pointed 
out here that the Infant Life Pkotection Act (y.v.), 1897, contains 
various provisions for the safety of children under the age of five who 
are maintained for hire ajmrt from their ^rents. 

There are varjpus kinds of guardianship. Of these guardianship (1) by 
nature, (2) by nurture, (3) in socajge, (4) by custom, and (6) by the 
election of the infant, have either disappeared or practically fallen into 
disuse. (See as to these, Eversley’s Domestic lielaiions, 2nd ed., pp. 688— 
595, 601.) For the guardianship which was by implication created by the 
repealed Statute 4 & 5 Phil. & Mary, c. 8, see Simijson, Infants, 2nd ed., p. 213. 
The effect of the statute was held to be that the age to which the right 
of the parents to enforce their claim to the custody of a female child by 
habeas corpus ycontinued was raised from fourteen years to sixteen. 

■ Guardians hy Nattire and. Nurture, — Guardiansliip by nature and nurture 

is the legal right of the father, and^ after his death, in the absence of an 
VOL. VI. • 27 • 
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appointment by him, of the mother, to the custody of their children until 
they reach the age of twenty-K)ne. (See In re Agar^Elli$, and VUlareal v. 
Mmiah, ante.) This guardianship only affects the person of the child. 
At common law, however, the father is the guardian of his child’s red 
property, and until he or someone else is appointed guardian thereof by the 
Court may receive the profits as a trustee for the child (Black. Com. bk. L 
c. xvii.). 

It has been decided in Ireland that the mother is the natural guardian 
of her ill^timate child, and therefore under ordinary circumstances entitled 
to its custody (In re Darcys, 1860, 11 Ir. E. C. L. 298 ; see, Jiowever, Bama/rda 
V. M'Hvgh, [1891] App. Can. 398). 

Statutory Guardiam. — Sec. 8 of 12 Car. ii. c. 24, the Act which abolished 
feudal tenures, gives the father the right to appoint a guardian or guardians 
of his infant children, who are to have the custody of the infants and (s. 9) 
the management of their property until they reach the age of twenty-one. 

Before the year 1886 the mother had no right to appoint a guardian to 
her child, nor could she as natural guardian assert any right of guardiansliip 
against a guardian appointed by the father. In that year, however, the 
Guardianship of Infants Act (49 & 60 Viet. c. 27) was passed, which gives 
the mother most important rights. Sec. 2 makes her on the death of the 
father the guardian of her infant children, either alone when no guardian 
has been appointed by the father, or jointly with any guardian appointed by 
him. Sec. 3 enables her by deed or will to appoint a guardian or guardians 
to act after her death and that of the father jointly with any guardian 
appointed by the latter. Sec. 2 further allows her by deed or will to appoint 
a provisional guardian to act after her death jointly with the father, and after 
her death, if the father be shown to be imfitted to be the sole guardian of 
the children, the Court will confirm the appointment. With regard to the 
rights of the mother under this Act, see In re A. and B. (Infants), [1897] 
1 Ch. 786. (For the Buies of Court relating to proceedings under the Act, 
see Annual Practice, 1898, vol. ii. 328.) 

Guardians ajppointed by the High Court . — For a long period of time 
before its merger in the High Court the Court of Chancery exercised its 
jurisdiction for the protection of the person and property of infants. This 
jurisdiction, it has been said, was conferred on the Court upon the destruction 
of the Coxirt of Wards. Another explanation is that it is for the sovereign 
as parens pcUrice to protect individuals who cannot take care of themselves, 
and that the authority of the king was exercised by the Chancellor 
(Wellesley v. Duke of Beaufwt, 1827, 2 Buss, at pp. 20, 21). The powers 
of the Court of Chancery in relation to the protection of infants are 
now vested in the High Court and exercised by the Chancery Division 
(Judicature Act, 1873, ss. 16, 34 (3); Judicature Act, 1875, s. 11). 

The Court will not, however, take upon itself the care of an infant, 
unless there is some property on which it can act, not 4rom any want of 
jurisdiction, but because it can usefully exercise its jurisdiction only when 
it has the means of doing so ( Wellesley v. Dvdee of Beaufort, ante). A usual 
manner of making an infant a ward of Court is to settle some money on the 
infant, and to bring a suit for its administration. 

The fact that the father is alive, or that there is a testamentary guardian, 
will not prevent an infant being made a ward of Court. A new guardian 
of the person will not, however, be sutotituted except when this is necessary 
for the protection of the infant, and a father’s control of hm child ^ill not 
be interfered with except for tbe stron^t reasons^ anch as his 
immorality or cruelty to the child. (See In re Agofr-Ettis, 1883, 24 Cm. D- 
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1 817.) Where a suit is pendi^ which will enable the Court to take upodi 
; ! itself the management of the infant’s property, a guardian of the estate wiU 
not usually be appointed (Simpson, Infants, 2nd rf., p. 248). 

• The protection of the Couit is not restrict^ to infants who are wards 
of the Court, though it is only in the case of its own wards that the Court 
will make schemes for maintenance or education. In the case also of an 
infant who is not a ward of Court in the special sense of the word, and who 
has no property, the Court has power to decide questions of custody, to 
remove a guardian if his removal be for the benefit of the infant, and to 
appoint a new guardian in his place (per Kay, J., Brown v. Collins, 1888, 
25 Ch. D. 56, 60 ; In re M^Ch^ath, [1893] 1 Ch. 143). 

It used to be considered doubtful whether the Court could altogether 
remove a testamentary guardian from his ofl5ce. The doubt is entirely 
removed by sec. 6 of the Guardianship of Infants Act, 1886, which provides 
that the Court may, on being satisfied that it is for the welfare of tlie infant, 
remove any testamentary gimrdian, or any guardian appointed or acting by 
virtue of the Act, and appoint another guardian in his place. 

Guardianship is a trust of the highest kind, and the Court will exercise 
control over all guardians, whether of the person or the estate (Eversley, 
Domestic Relations, 2nd ed., 613-620). 

Guardians for Special Purposes , — A guardian may be appointed by the 
Court, under 4 Geo. iv. c. 76, s. 16, to consent to an infant’s marriage, and for 
various special purposes under different statutes, e,t/, to consent on tohalf of 
an infant to matters done under the Improvement of I^nds Act, 1864, the 
Limited Owners Kesidence Act, 1870, the Places of Worship Sites Act, 
1873, the Vendoi’s and Purchasers Act, 1874, the Settled Estates Act, 
1877. 

Foreign Guardians , — A guardian appointed under the law of a foreign 
country has no direct authority in England. The English Courts, however, 
recognise the existence of a foreign guardian in the case of an infant within 
the jurisdiction, who is the subject of a foreign State. (See Simpson, Infants, 
2nd ed., pp. 251—254; Eversley, Domestic Rtdations, 2nd ed., pp. 607-610.) 

Testamentary guardianship under 12 Car. i. c. 24, s. 8, ends, when the 
ward is a male, at the age of twenty-one unless an earlier termination is 
provided for by the instrument creating the guanlianship (Selby v. Selby, 
1731, 2 E(i. Cas. Abr. 488; Meudes v. Mcudes, 1719, 1 Ves. 89). Whether 
testamentary guardianship of a female is terminated earlier by her marriage 
is not free from doubt, but as regards her property it would seem that the 
guardianship lasts until she is of full age. (See Roach v. Gai^van, 1748, 

1 Ves. 157, 160 ; Eversley, Domestic Relations, 2nd ed., pp. 623, 624.) The 
guardianship of the Court of Chancery, as regards the person as well as the ‘ 
estate, lasts until the ward reaches majority. It is not terminated by the 
marriage of a female ward (Roctch v. Garvan, ante). Guardianship in socage, 
now practicall}* obsolete, ends when the ward attains the age of fourteen 
(Co, IMt, 89 a). 

The guardian is entitled to the legal custody of his ward, and for the 
purpose of obtaining it can sue out a writ of habeas coipus (In re Andrews, 
1873, L. R. 8 Ex. 153); but in the case of a male infant who has reached 
the age of fourteen, or of a female who has reached tlie age of sixteen, the 
Court will not grant the writ against tlie wish of the infant (In re Stanahan, 
1852, 20 L T. 183 ; R, v. Hme, 1860, 3 El. & El. 332 ; In re Agar^Ellis, 1883, 
24 Ch. D. 317, 326. See also the Custody of Children Act, 1891, secs. 1 and 
5 of which declare that the "Court may refuse to give the custody of a child 
to the person entitled to it on the ground of his misconduct). In^ strict 
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law the right of the ^rdian was formerly superior to that of the mother 
(see, however, 2 & 3 Viet. c. 54, repealed and extended by the Custody of 
Infants Act, 1873, 36 & 37 Viet. c. 12). As, however, the mother is now 
a guardian, after the deatli of the father, by virtue of the GuardiansMfT 
of Infants Act, 1886, there can lje no doubt that unless there be some 
reason to interfere with her rights, she will be entitled to the custody of 
her infant children, against a testamentary guardian appointed by the 
father. r 

A ward of Court must not be taken out of the jurisdiction without the 
leave of the Court. Leave will be given when the Court is satisfied that 
the step is for the benefit of the ward, and that there is sufficient security 
that future orders will be obeyed {Elliott v. Lambert, 1884, 28 Ch, D. 156). 

It is tlie duty of the guardian to give liis ward an education suitable to 
the latter*s rank and circumstances (per Lord Thurlow, Powel v. Cleaver ^ 
1789, 2 Bro. C. C. 499, 510). The infant must receive a moral and religious 
education (per Lord Eldon, Wellesley v. Duke of Beaufort, 1827, 2 lluss. 21, 
29), and, unless under very special circumstances, the religion in which he 
or she is educated must be the father’s {Hawksworth v. Hawksworth, 1871, 
L. R. 6 Ch. 539. See Parent and Chilt)). In the education of the ward 
the greatest respect sliould be paid to the wishes of the parents {Campbell 
V. Mojekay, 1837, 2 Myl. & Cr. 34, 37). 

It is also a guardian’s duty to maintain his ward in a manner suitable 
to the latter’s condition, but unlike a father he is not bound to maintain 
the ward at his own expense (Eversley, Domrstie Belations, 2nd ed., p. 636). 
When he is in receipt of the ward’s income, his duty is to apply as mucli 
of it as is necessary to the support of the infant, and to accumulate any 
surplus. 

It may be that the infant is interested in ])roperty under a will or 
settlement in which provision is expressly made for maintenance. Apart 
from such express provision, the Court has extensive inherent powers of 
ordering maintenance out of the income of property in which an infant has 
an interest, and trustees have certain general powers of expending money 
for the maintenance of a eesUd-qiie trust who is incapable of taking care of 
himself (Simpson, Infants, 2nd ed., p. 261 ; Nelson v. Durveombe, 1846, 9 
Beav. 211, 232). By secs. 42 and 43 of the Conveyancing and Law of Property 
Act, 1881 (44 & 45 Viet. c. 41), trustees have also extensive statutory 
powers of allowing maintenance at their discretion out of property held by 
them in trust for an infant either for life or for a greater interest, even 
when the interest is contingent on his attaining the age of twenty-one, or 
on the occurrence of any event before his attaining that age. 

• When an infant has a father living who is able to maintain liini, the 
Court will not in general order maintenance, as it is the duty of a father to 
support his children ( Wellesley v. Beaufort, 1827, 2 Russ. 1, 28). Tliis rule 
does not extend to the mother {Douglas Andrews, 1649^12 Beav. 310). 
The Court will, however, allow maintenance where it has taken away from 
the father the care and custody of the infant ( Wellesley v. Beaufort, supra, 
and 2 Bli. N. S. 124), where there is a marriage settlement containing a 
trust for maintenance {Muindy v. Horn, 1793, 4 Bro. C. C, 223), where the 
lather is not able to support the child in a manner suitable to the latter’s 
expectations {Buckworth v. Buckumth, 1784, 1 Cox, 80), and sometimes 
when to refuse maintenance would be a hardship on the other cbildten of 
the family {Hosts v. Pratt, 1798, 3 Ves. 730). 

The Court sometimes permits maintenance to be cha;^ed on real estate or 
paid out of capital, when the income of the infant's property is insufficient. 
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(See, for instance, In re Howarth, 1873, L B. 8 Ch. 416, and In re WcUk, 
1854, 23 L. J. Ch. 344 ; and cp. Cadman v. Cadman^ 1886, 33 Ch. D. 397.) 
In general, however, maintenance is only allowed out of the net profits of 
^^1 estate after the interests on charges have been provided for, and out of 
the interest of a clear fund of personalty (Simpson, Infants, 2nd ed., p. 262). 

The Court will grant maintenance when the infant has a present vested 
interest in the property, though the interest he defeasible by a condition 
subsequent (Simpson, Infants, 2nd ed., pp. 262, 263). Where, on the 
contrary, payment of a gift is postponed, or a gift is contingent, as a general 
rule no maintenance can be given ; yet in either case the Court has frequently 
made an exception where the donor is a parent or person in loco parentis, on 
the ground that a parent may be presiuned to have intended to give main- 
tenance {Donovan v. Needlvam, 1846, 9 Beav. 164 ; Wynch v. Wynch, 1788, 1 
Cox, 433 ; Powys v. Mansfield, 1838, 3 MyL & Cr. 359 ; see also the other cases 
referred to, Simpson, Infants, 2nd ed., 266-273). The exception has been 
made where the gift was to children as a class, as well as where it was to a 
particular child (lirom v. Temperley, 1827, 3 Buss. 263). Where a donor 
has made a provision for a particular family, but lias postponed enjoyment, 
the Court has in a couple of cases allowed maintenance, presuming under 
the circumstances of the particular gift that the donor did not intend the 
children to be left unprovided for, or so provided for that they could not be 
properly educated (Havelock v. Havelock, 1881, 17 Cli. D. 807 ; Collins v. 
Collins, 1886, 32 Ch. D. 220 ; cp. In re Ashford, 1886, ibid. 38:1). 

Maintenance may be given where there are equal gifts, though by a 
stranger, to a class of children, some of whom must eventually take, though 
the donor was a stranger. The chances of all to survive and take being 
equal, the Court will allow maintenance to all out of the fund (Marshall v. 
Holloway, 1818, 2 Swans. 436; 19 li.li. 04; Eversley, DomeMic Relations, 
2nd ed., 640). Maintenance may Jilso l>e granted where tlicre is a con- 
tingent gift, whether to a class or to an individual, if the donors over 
consent (GrcenwcU v. Greewwell, 1800, 5 Ves. 104, and the cases reported in 
the notes to that case ; l)ut see 5 E. R. 27). 

It is the duty of a guardian to prevent bis ward from contracting a 
marriage unsuitable as regards lank, age, or fortune. Sec. 16 of 4 Geo. IV. 
c. 76, provides that after tlie death of an infant's father, the consent of an 
appointed guardian, or if there be no such guardian, that of the mother, if 
unmarried, or of a guardian of the jierson appointed by the Court, must be 
given ; but by sec. 17, if the guardians or mother unreasonably refuse to 
consent, either of the parties may apply to the Court by petition, and if the 
marriage ap})ear8 to be a proper one, tlie Court may declare it to be so, in 
which case the declaration is as eftectual as if the proj»er consent liad been ^ 
obtained. Nevertheless, a marriage is valid, though the requirements of the 
Act have not been observed (B, v. Birmingham, 1828, 8 Bam. & Cress. 29 ; 
32 R R 332). Jf a marriage take place under 6 & 7 Will. iv. c. 85 by a 
registrar's certificate, by sec. 10 of that Act tlie same consent is required 
as is necessary under the Act of George iv. When the marriage of an 
infant has by a false oath or by fraud been obtained without the necessary 
consent, the Court has power to forfeit all the property which the offending 
party or parties have obtained by the marriage, and to settle the property 
in the manner directed by the Act (4 Geo. iv. c. 76, s. 23 ; 6 & 7 WilL IV. 
c. 85, 8, 43). 

The leave of the Court must under all circumstances be obtained by 
anyone desiring to marry one. of its wards, and will only be given when the 
•marriage is a suitable one for the ward (Seton, Decrees^ 5th 755). 
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It is a contempt of Court t^ macrry a n^rd of Court without audi leave, 
or for a third person to promote such a marriage, and the Court frequently 
puniahes the parties who are guilty of this contempt by committing them 
to prison (Simpson, 2nd ed., p. 335). The Court will also use its powersate*' 
prevent an improper marriage. Thus it will restrain the parties even 
from communicating with one another (Seton, Decreet, 5th ed., pp. 894-897), 
and yrhen it suspects that a parent or guardian is trying to bring about a 
^narriage without its leave, will remove the ward from his custody, and con- 
fide him or her to the care of some other person {Roach v. Garmn, 1748, 
J Dick. 88). 

The Court will, if necessary, make use of its power to commit for 
contempt, to compel the person marrying its ward to make or agree to a 
proper settlement {BaU v. Coutts, 1812, 1 Ves. & Bea. 292 ; Seton, Decrees, 5th 
ed., 901). Sometimes the settlement lias been such as to deprive the 
husband of any interest in a female ward’s property. (See Kent v. Burgess, 
1840, 11 Sim, 361.) The Court has, however, no power to compel its ward 
to make a settlement because he has been guilty of contempt in marrying 
without leave {Leigh v. Leigh, 1888, 40 Ch. II. 290). 

An infant has no power to alienate his real estate so ns to deprive him- 
self of the right to avoid the transaction {Co. Litt. 337 h ; per Lord Hardwicke, 
Hearle v. Greenbank, 1749, 3 Atk. 712), except that when he lias reached the 
age of fifteen he may for valuable consideration sell and convey by feoffment 
gavelkind land {In re Ma^ekell and Goldfinch’s Contract, [1895] 2 Ch. 525). 
The Court has no inherent jurisdiction to order a sale {Calvert v. Godfrey, 
1843, 6 Beav. 97), nor have guardians or trustees of an infant’s property 
any general power of alienation {Field v. Moore, 1855, 25 L. J. Ch. 66), 
though trustees may, of course, exercise a power of sale which is given them 
by the instrument creating the trust. 

Extensive powers of dealing with infants’ real property have, however, 
been given by various statutes. 

The Partition Acts, 1868 and 1876 (31 & 32 Viet. c. 40, and 39 & 40 
Viet. c. 17), enable the Court, in a partition action, to order a sale of land 
in which an infant is interested. 

The Settled Estates Act, 1877 (40 & 41 Viet. c. 18), s. 16, enables the 
Court to order a sale of any settled estates, which sale may, under Order 51, 
r. 1 a, take place out of Court. Sec. 41 of the Conveyancing and Law of 
Property Act, 1881, declares that any land in which an infant has an 
estate in fee-simple or a leasehold interest at a rent, shall be deemed to be 
a settled estate under the Act 

Further extensive powers of dealing with an infant’s real property are 
^ven by the Settled Land Act, 1882 (45 & 46 Viet c. 38). Sec. 59 
enacts that where an infant is in his own right seised of or entitled in 
^ssession to land, for the purposes of the Act the land is settled land, 
and the infant is to be darned tenant for life thereof. ,, By sec. 60 l^e 
powers which the Act gives to a tenant for life may be exercised on beludf 
of the in&nt by the trustees of the settlement (if any), or by such penons 
as the Court on the application of the guardian or next friend may dir^. 

Power to alienate the real property of infants for various special 
j^ilrposeB is ^ven , to guardians and trustees by vaiiouB statutes. 41 
(|eo. m. c. 109, s. 16, enables Indosure Commissioners, whose powers are 
^w vested in the Board of Amculture, to effect certain exchanges of^lands 
belonging to infants witii we consent of their guardians or trmitees. 
Under the Lands Clauses Consolidation Act, 1845 (8 Yiot. o. l8), which is 
incorpoifted in a xuunber, of ddiear Acts, lUid anthoridjiS &e taUng of land 
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f for various public purposes, guardians aua trustees ^ empowered to 
.' 'act on behalf of infants (ss. 7, 8, 9). Power is given to sell land bdongiag 
, to infants for places of worship and burial places (58 Geo. in. c. 45, & 36 ; 

Geo. rv. c. 72, s. 8 ; 30 & 31 Viet c. 133, s. 4 ; 36 & 37 Viet c. 50, a 3)t 
> tor school sites (4 & 5 Viet c. 38, a 5), for workhouses (5 & 6 Will. iv. c. 69, 
a 1), and for literary and scientific institutions (17 & 18 Viet a 112, a 5). 
By 10 Geo. rv. c. 50, s. 53, land belonging to infants may be sold to, the 
CommissioDers of Woods and Forests. 

A lease granted by an infant is, of course, voidable though it becomes 
binding by acquiescence (Doe v. Smith, 1758, 2 T. R. 436 ; Slator v. TrirMe, 
1861, 14 Ir. R. C. L 342). 

Neither a testamentary guardian, nor a guai'dian appointed by the 
Court and acting with its approval, had power formerly to make a lease 
which would be binding on an infant after he attained his majority. 
To remedy the inconvenience tliat resulted, the legislature has given 
exteMive powers of leasing. The first Act to be noticed is 11 Geo. ;v. and 
1 WilL IV. c. 65 ; sec. 17 of which enables an infant or his guanliau, under 
an order of the Court, to grant a lease, extending beyond the period of 
minority, of land to which the former is entitled in foe or tail, or 
absolutely by lease. By virtue of the Settled Estates Act, 1877, the Court 
has wide powers of granting leases of settled lands (see ss. ^15, 46, 49), 
and, as we have seen, by sec. 41 of the Conveyancing and Law of Property 
Act, 1881, an infant’s fee-simple or leasehold land is deemed to be settled 
estate. 

The Settled I^and Acts, 1882 and 1890, give a tenant for life very 
extensive powers of leasing. Under sec. 60 these powers may be exercised 
in the case of an infant by trustees or by a guardian sjiecially appointed by 
the Court. By sec. 59 of the Act of 1882 these powers of leasing are 
extended to land of wliich an infant is seised in his own right or to which he 
is entitled in possession. 

A guardian of the estate is a tnistee, and in the management of the 
ward’s property must strictly carry out the trusts that are imposed on him. 
He is allowed, in respect of the ward’s lands, to expend such sums as 
ore necessary on repairs and improvements, even when not specifically 
authorised so to do ( Umhleby v. Kirk, 1838, 1 Coop. 254 ; Lewin on Trusts, 
9th ed., p. 1101). Extensive powers of management and carrying out 
improvements are given to trustees of infants’ land by secs. 41 and 42 
of the Conveyancing and Law of Property Act, 1881, and by secs. 21, 25, 
and 60 of the Settled Land Act, 1882, and sec. 13 of the Settled Land Acti 
1890. (See also the Agricultural Holdings Act, 1883, s. 29, and the 
Housing of the Working Classes Act, 1885, s. 11.) 

In general a guardian of the estate is not entitled to convert the ward% 
real property into personalty, or personal property into realty, iml^ there 
- be a trust for cenversion. ThejCourt is bound by the same principle, and 
only sanctions conversion in a case of absolute necessity (Carnden v. Murrwjff 
1880, 16 Ch. D. 161, 171 ; Lewin on Trusts, 9th ed., p. IIOOX 

It is the duty of a guardian to call in and realise the ward’s personal.! 
property, and to invest it in securities authorised by the instrument of trust 
or by law. Order 22, r. 17, specifies the securities in which caA un^, 
'tho control of the Court may be invested. For the securities in whk^ 
trustees may invest trust funds, see the Trustee Act, 1893, a 1. Some4 
times a will authorises trustOes to carry on a business, but in detoult 
of sndi authority they must call' in any capital used in tr^e (Kirkma» v. ; 
Booth, 1848, 11 Beav. 273). When it is difficult to call in immediafoly 
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money which has been used in trade, a trustee is allowed a reasonable 
time for the purpose, provided ho acts reasonably (Garrett v. Noble, 1834, 
6 Sim. S04). 

VIIL The Statutes of Limitation. 

♦ The rights of infants are to a great extent not affected by the operation 
of the Statutes of Limitation. As regards most personal actions, the Statute 
of James i. provides that the period of limitation does not rinn against 
infants (21 Jac. i, c. 16, ss. 3, 7). Under the Statutes of Limitation relating 
to real property, an action for rent or for the recovery of land can be 
brought, or an entry or distress made, within six years after the ceasing of 
any disability specified in the Act, including infancy, notwithstanding that 
the period of limitation has expired; but the right to sue or make an 
entry or distress is absolutely barred when thirty years have elapsed since 
it first accrued. The period of six years runs from the death of a person 
under disability at the time of his death, notwithstanding the disability of 
any other person (3 & 4 Will. iv. c. 27, s. 18 ; 37 & 38 Viet. c. 57, ss. 1, 2, 3, 
6, 9). By sec. 42 of the earlier Act only six years* interest on arrears of 
rent are recoverable ; but in equity an infant may treat a person who takes 
possession of his land as his bailiff, and make him account for aU the rents 
and profits received during his infancy {Dormen v. Fortescue, 1744, 3 Atk. 
124, 130 ; Simpson, p. 113). When a i)arent or other person whose duty 
it is to protect an infant’s rights enters into possession of the infant's land, 
not only is he considered to have possession as bailiff during the infancy, 
but his possession afterwards is deemed still to be as bailiff, unless he 
can show that the circumstances under which he holds have changed his 
possession from one of a fiduciary character. Therefore, however long his 
possession has continued, in general he is liable to account for the profits 
received by him, and can gain no prescriptive title to the land {Thomas v. 
Thomas, 1855, 2 Kay & J. 79 ; Q^iinton v. Frith, 1868, Ir. li. 2 Eq. 390 ; Wall 
V. Stanwich, 1887, 54 Oh. I). 763 ; In re Jlohbs, 1887, 36 Oh. D. 553 ; Tinker 
V. Bodwell, 1893, 9 T. L. K. 657). It seems, however, that this principle 
does not apply in the case of a stranger who has taken adverse possession 
of an infant's land {Hagley v. West, 1824, 3 L. J. 0. S. 63 ; 26 R R 221). 

As regards legacies and actions on specialty, or for money seemed by 
mortgage or otherwise charged on land, an infant has the full period from 
attaining his majority to enforce his claims (3 & 4 Will. iv. c. 42, ss. 3, 4 ; 
37 & 38 Viet. c. 57, s. 8). 

By sec. 7 of the Prescription Act (2 & 3 Will. iv. c. 71), the time during 
which any person, who could have resisted a claim under the Act, is an 
infant is not to be reckoned, except where the claim is declared to be 
absolute and indefeasible. 

[Avihorities, — In addition to the authorities above mentioned, see 
Matthews’ Children and Young Persons, 1895.] * 


In favorem libcrtatls — ^Every presumption is to be made in 
favour of liberty. This is an important maxim in criminal law, which holds 
every one innocent until guilt has been established by the prosecution. 


Infectibus Diseases.— The Public Health Act, 1875, contains 
•numerous provisions with regard to infectious diseases, and the steps to be 
taken by local authorities for preventing and checking the spread of such 
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^^foorders. These authorities are empowered to see that houses and articles 
i^^fect^are properly cleansed and disinfected (ss. 120-123), and to make 
j^^vision for the conveyance of patients suttering from such diseases to 
■IBfispitals (ss. 123, 124); they may provide hospitals (s. 131), and must carry 
tmt any regulations made by the D)cal Government Board under the power 
given to the Board by sec. 134 to make such whenever any part of England 
appears to be threatened with, or is afTected by, any formidable epidemic, 
endemic, o» infectious disease (see Epidemic). Lwal authorities are also re- 
quired to make by-laws for common lodging-houses, dealing inter alia with 
the notification of any case of infectious disease occurring therein, and the 
taking *of precautions against the spread of the disease (s. 80). 

By the same statute it is made an offence for a person, while Buffer- 
ing from any such disorder, wilfully to expose himself in a public place 
without taking proper precautions against spreading the disorder, or to 
enter a public conveyance without notifying the owiier, conductor, or driver 
thereof, that he is so suffering (s. 126). It is also made an otteri c for a 
person who being in charge of anyone suffering from such a disorder 
exposes him in a public place without taking similar precautions (Hid.). 
To expose such a person on the highway is al8<j indictable at common law 
(JB. v. Vantandillo, 1815, 4 M. & S. 73). A ptmalty is likewise imposed on a 
person who gives, lends, sells, transmits, or exposes, without previous disin- 
fection, bedding, clothing, etc., which have been exposed to infection (s. 126). 
A public conveyance in whicdi a person suffering from any such disorder has 
been carried must be disinfected immediately afterwards (s. 1 27) ; an inn, 
house, or room in whicli a person so suffering has been, must previously have 
been disinfected before being let (s. 128); and it is made an offence for a 
person to make any false statement with respect to such house or room 
(s. 129). 

Further provision is made on the subject by the Infectious Disease 
(Notification) Act, 1880, and the Infectious Disease (Prevention) Act, 
1890. Both Acts are adoptive ; the latter being ado]>tive either in whole 
or in part. By the Act of 1889 which defines “infectious disease” for the 
purpose of tlie Act as meaning any of the folhiwing diseases, namely, 
smallpox, cholera, diphtheria, membraneous croup, erysipelas, scarlatina or 
, scarlet fever, typhus, typhoid, enteric, relapsing, continued, or puerperal 
fevers, as well as any other infectious disease which by a resolution duly 
passed by the local authority and sanctioned by the Local Governinent 
Board is declared to be included within the definition (ss. 6, 7). The 
occurrence of any such disease in any building used for human habitation, 
or in any ship, boat, tent, van, shed, or similar structure (but not including 
Crown buildings) must be notified to the metlical officer of health of the 
district (ss. 3, 13, 15), the duty of giving this notice being cast primarily on 
the head of the house to which the patient belongs, failing whom the nearest 
relative presen tf or on his default, on the person in charge of, or in 
attendance on, the patient, or on his default, on the occupier of the building 
(s. 3) ; any medical practitioner visiting sucli patient is also bound to give 
notice {ibid,). 

By the Act of 1890 provision is made for the inspection of dairies, and 
if necessary for the prohibition of the supply of milk from same where it 
appears that infectious disease is caused by the consumption of milk 
8uppli^d therefrom (s. 4). (See also sec. 9 of the Dairies, Cowsheds, and 
Milkshops Order, 1885.) Provision is also made for the cleansing and 
disinfecting of premises, bedding, and other articles which have been 
infected (sa 5, 6). Penalties are imposed on persons ceasing to ocenpy 
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houses or rooms in which within six weeks previously any ^rson pffering 
from any infectious disease has been, without previously disinfecting same 
and all articles therein likely to retain infection, or without giving notice to 
the owner (s. 7). Provision is likewise made for the speedy interment tif 
lx)^es of persons dying of infectious diseases, and for the disinfection of any 
public conveyance other than a hearse in which any such body has been 
carried (ss. 8-11). Orders may be made for the detention of infected 
persons who are without proper lodging (s. 12), and temporary shelter may 
be provided for .persons compelled to leave their dwellings in order that 
same may be disinfected (s. 15). Infectious rubbish thrown into ashpits 
must be disinfected (s. 13). • 

The main provisions of these statutes have been reproduced in practi- 
cally identical terms in the Public Health (London) Act, 1891 (ss. 55-74). 

The Public Health Act, 1896, empowers the Local Government Board to 
make regulations providing inter alia for signals being hoisted by vessels 
having any ease of epidemic, endemic, or infectious disease on board, for 
questions to masters, the detention of vessels and persons on board, and the 
duties to be performed in cases of such disease by masters, pilots, and other 
liersons on board. See EpiDK^rio ; Hospitals ; Pui^Lic Health. 
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Salford Hundred Court . . 438 

Scarborough Court^of Pleas . . 438 

Shrewsbury Court of Record . 438 
Southwark Court of Record . . 438 

Worcester Court of Plea* . ‘ . 438 

York Court of Record . . 439 

3. University Courts .439 

4. Manorial Courts . . . 440 


Preliminary. — This expression came into use as a j^ieans of contrasting 
with the superior Courts of common law, Courts also of the oomnum law 
over which they exercised a supervisory jurisdiction by writs of 
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^twrari, or j^dhibit ion ; and since the Judicature Acts, any Court to which 
H^ese writs will go must be either mferior or ecclesiastical. The Central 
O&iMiKAL Court and the Chancery Courts of Lancaster and Uurham are 
lifted as superior Courts of local jurisdiction. 

Inferior Courts, if of record, have power to fine and imprison for contempts 
committed in the face of the Court. 

Their judges are liable to actions for anything done without jurisdiction. 
(See Beveiib on NcgUgmre^ 2nd ed., 278; Anderson v. Gonnr, [1895] 1 Q. B. 
668 ; Jo7ies v. German, [1896] 2 Q. 11 418 ; [1897] 1 Q. B. 374.) 

Inferior fall into four classes — 

(1) Courts of criminal jurisdiction. 

(2) Courts of civil jurisdiction and record. 

(3) University Courts. 

(4) Manorial Courts. 

1. Local Coukts of Ckimixal or Quasi-Culmixal JuRisniCTiox. 

(a) In BonmgJiii, — Biwough Svssiom are the sittings of the tt*corder or 
justices of a numiciiml borough under his or their commission or statutory 
appointment for judicial or quasi-judicial purposes. From this point of view 
municipal boroughs, including the city of London (see London (City)), fall into 
three classes — (a) those having no separate commission of the peace — of these 
there were sixty-seven at the end of 1888 ; (h) those which have a separate 
(commission of the peace but not a 8e]mrate Court of Quarter Sessions. Su(ch 
grant may on the petition of the council be made by the Crown (45 & 46 
\''ict. c. 50, s. 162), or by the Crown revoked (51 & 52 Viet. c. 41, s. 38 (7)). 
Of these boroughs there were 1 13 at the end of 1888, some of which held 
their commissions prior to 1835, up till which year most boroughs or towns 
corporate (whether municipal boroughs in the modern sense or not) had 
their own justices under their charter or l)y prescription (see 27 Hen. vni. 
c. 24, ss. 5, 14, 15, 17) or the king’s commission (27 Hen. viii. c. 27, ss. 2, 
3, 4). The Act of 1835 took away all criminal jurisdiction from corporate 
or chartered justices, and from the corporations all right to elect or 
nominate borough justices, (c) Quarter Session boroughs which have not 
only a separate commission of the peace, but also a grant of a separate Court 
of Quarter Sessions, i,e. Quarter Sessions separate from those of the county, 
though, as in the case of certain liberties of the Cinque Ports, they may not 
be actually held in the borough (St. Law 7 'encr, jRamsgate (Overseers) v. Kent 
Justices, 1887, 51 J. P. 262). The grant may on the petition of the council he 
made by the Crown (45 & 46 Viet. c. 50, s, 162), and can now on like peti- 
tion be revoked by the Crown (51 & 52 Viet. c. 41, s. 38 (7)), though prior 
to that enactment revocation could not be effected without legislation (see 
as to Falmouth, 28 & 29 Viet. c. 103). Of these l)orough8 there were 113 at 
the end of 1888. Some of these had their grants prior to 1835. 

In boroughs of class (a) the only justices for the borough are the mayor 
ex officio and any ex-mayor (not disqualified for the oflicje of mayor) during 
the year after he leaves office (45 & 46 Viet. c. 50, s. 155 (1)). The 
of these justices exist whether they are or are not on the commission of the 
pea(^ for the county in which the borough lies. But the mayor of a 
trough which is not a (county borough, i.e. for administrative pur^ses a 
county in itself, is also ex oj^io a county justice if not disqualified (e.g. by 
being sheriff or a solicitor) on taking the oaths under the Local Government 
Act, 1894 (56 & 67 Viet. c. 73, s. 22). But see 51 & 62 Vict. c.41, 

; In boroughs of class (5), besidee the ex offieto justices already named, the 
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persons qualified to act under the borough comniissions of the peace are the 
persons named therein who reside in or within seven miles of the borough, 
or occupy a house, warehouse, or other property therein. They need not be 
burgesses nor possess the qualification by estate needed for a county justice 
(45' d; 46 Yict. c. 50, s. 157). The stipendiary magistrate, if any, is also a 
borough justice for all purposes, including liquor licences. See Justice of 
THE Peace ; Stipenuiary Magi.stbate. 

In boroughs of class (e) the recorder, l)esideB the persons above named, is 
a justice of the Jrarough, except for the purposes of granting Ucences for 
sale of intoxicants (45 & 46 Viet. c. 50, s. 165 (4)) and of making or levying 
borough rates, or making , apportioning, allowing, or levying any other rate, 
though he may hear rating appeals. 

In each class of borough the jurisdiction of a borough justice is the same, 
i.e. he has, as to all matters arising within the Vwrough, the same powers as 
a county justice has as to matters arising within the county. He is not 
disqualified in any case by liability to the borough rate (45 & 46 Yict. c. 50, 
88. 157, 158). No borough justice as such can sit in the county Quarter 
Sessions or in a Court of assize or gaol delivery, nor act in making or 
levying a county or borough rate. The recorder is the only borough justice 
who can do any judicial act at borough Quarter Sessions, though in his 
absence the mayor may adjourn the sessions (45 & 46 Yict. c. 50, ss. 158, 
107). As to their jurisdiction over lunatics, see the Lunacy Acts, 1890 
(s. 10) and 1891 (s. 24), and Asylums. 

Licensing or Breiodcr Sessions. — Sessions are also held in boroughs for 
the confirmation of the grant of new licences, and of the removal of old 
licences. In boroughs which have at the beginning of the fortnight pre- 
ceding 20th August (in Middlesex and Surrey, Ist March) ten or more 
justices acting in or for the borough, the confirming authority is the whole 
lx)dy of borough justices. In boroughs which have less than ten justices 
then acting, the confirming authority consists of a joint committee of 
borough justices appointed by the majority of their own body and of county 
justices appointed by the county licensing committee. Rules are made by 
the borough justices or the joint committee for the meetings and trans- 
action of business, and as to the proceedings to be adopted for the con- 
firmation of licences, the costs to be incurred, and the person by whom they 
are to be paid. See 35 & 36 Yict. c. 94, ss. 37, 38, 43, which got rid of 
■the conflicting decisions (Lrown v. Nicholson, 1858, 28 L. J. M. C. 49 ; B. v. 
Simpson, 1861, 30 L. J. M. C. 178). See Intoxicating Liquor. 

Petty Sessions. — This term was originally used in contradistinction to 
'General or Quartet Sessions (B, v, London, 1811, 15 East, 632). By Black- 
stone it is treated as equivalent to special sessions. The term came into 
statutory vogue in the eighteenth century (37 Geo. in. c. 143, s. 1). By the 
Petty Sessions Act, 1848 (12 & 13 Yict. c. 18, s. 1), every sitting and acting 
of justices of the peace, or of a stipendiary magistrate, in and for any muni- 
cipal borough (including a city or town corporate) lurving a separate 
commission of the peace at a poHce court or other place appointed in that 
behalf, is to be deemed a petty sessions of the peace, and the district for 
■ wRich the Court is held is to be deemed a petty sessional division for the 
.purpose of past and future statutes. This legislation was rendered 
'liecessary to prevent confusion in the exercise of jurisdictibn (B. y, Levon 
Justices, 1818, 1 Bam. & Aid. 588 \ B.\. Whittles, 1849, 13 Q. B. 254)., The^ 
definitions have been expanded by the Interpretation Act, 1889 (52 & 5:> 
Yict c. 63, s. 13),-which defines a petty sessional Court as a Court of summ^' 
jurisdiction (a) consisting (1) of two or more justices, ^ (2) of a borough police 
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jbftgistiatd (see Stipendiaby Magistbate) to whom jurisdiction is giveUi or 
who is authorised to act under the Summary Jurisdiction Acta and 
nrhether they or he are or is acting under these Acts or any of them or under 
jhQp other Act or by virtue of their or his commission, or under the common 
law ; and (6) sitting at any petty sessional court-house, ie. a court-house or 
other place at which justices are accustomed to assemble for holding special 
or petty sessions, or which is for the time being apjwinted as a substitute 
for such cowt-house or place (52 & 63 Viet. c. 63, s. 13, subs. 11, 12, 13),. 

These substituted court-houses are distinct from tlie occasional court- 
houses which are appointed for the counties under the Summary Jurisdiction 
Act, 1879 (42 & 43 Viet. c. 49, s. 20). 

The result of these definitions is that “ petty ” sessions is the better, 
understood meaning of the term applied to Courts sitting openly at regular 
intervals and without special notices to deal witli cases where the presence 
of two justices is necessary, including cases under the Highway Acts 
(27 & 28 Viet. c. 101, s. 46). They do not apply to cases where single 
justice acts under the Indictable Offeiu*es Act, 1848, or in the coses in 
which he can act singly under the Summary Jurisdiction Acts, nor to what 
are called special sessions, although many sittings of this kind are within 
the definition of petty sessional Courts above given. 

In boroughs of class (a) the borough does not form a special petty 
sessional division, but is part of a county petty sessional division, and the 
county justices have full jurisdiction to sit and act therein both at petty 
sessions and at special sessions. The mayor and ex-mayor can sit with the. 
county justices in borough ctises, and the mayor is entitled to precedence, 
except when a borough stipendiary magistrate is sitting. See Stipendiary 
Ma(;isthate. 


The mayor and ex-mayor can also sit without the county justices at 
special sessions, and adjudicate summarily on cases arising within the 
borough (12 Mon. Circ. 230), but cannot fix the days for them nor appoint 
a justice’s clerk, Kitlier can sit alone for all judicial purposes for wliich a 
single justice has jurisdiction {Strugvdl v. Wilson, 1881, 7 Q. K D. 548). In 
such cases he acts as a county justice with ]>ower8 limited to a particular 
locality {Mayor of Reigate v. Hart, 1868, L. R. Q. K. 244) ; luit penalties 
recovered before them under sec, 31 of the Summary Jurisdiction Act, 1868 j 
go to the county treasurer and not to the borougli fund {s. c.). 

Boroughs of class (&) form separate petty sessional divisions (12 & 
13 Viet. c. 18, s. 1), and the borough justices must appoint a justice’s clerk 
and a proper petty sessional court-house and clerks’ oil ice (46 & 46 Viet, 
c. 50, ss. 159, 160 ; and see Justices’ Clerk ). Fines, etc., go to the county and 
not to the borough fund ( Winn v. Mossinan, 1879, L. II. 4 Ex. 292). , The 
county justices have in such a borough, unless it is a county of itself, con- 
current jurisdiction with the borough justices {Bucklm' v. Wilson, [1896] 
1 Q. B. 83), but oannot exclude them if they desire from sitting and acting 
in a petty sessional Court or other Court of summary jurisdiction sitting on 
and for a borough case (JB. v. Williamson, 1891, 7 T. L. II. 634). But where 
the county or borough justices act first the others are excluded from acting 
{R, V, Sainsbury, 1791, 4 T. K. 456 ; 2 K. R. 43.3). 

The provisions a”, to petty sessions in boroughs of class (/:) and in 
boroughs which are counties in themselves are the same as in class (J), 
except ,,that tlie jurisdiction of the county justices is excluded as ^ to 
all judicial matters arising within the borough, in all boroughs which 
before the commencement of the Municipal Cor j^rations Act, 1835 (5 
6 Will IV. c. 76), were exempt from such jurisdiction, by an exprw 



m 


INFERIOE COirBa?S 


iMn4ntromitt(HU clause in their charter or oommiseion, or, it is submitted, 
’^by fuoh' clause ia a commission since granted (45 & 46 Yict c. 50, ss. 187, 
289). 

Speded Sessions . — Special sessions are sittings of the justices usifldlSr 
convened by previous notice, the giving and len^h of which is in several 
» oases prescribed by law, or held at fixed intervals throughout the year. The 
tom is used in contrast both to ordinary petty sessions and to General or 
Quarter Sessions. They are usually held for purposes quasi-judicial in fom, 
but in substance relating to administration or polica 

In boroughs having a separate commission of the peace they are held — 

(a) Between August 20 and September 14, for the granting of licences for 
alehouses, beerhouses, and wine and refreshment houses (9 Geo. iv. a 61, 
ss. 1, 2; 32 & 33 Viet. c. 27; 33 & 34 Yict. c. 29), or for billiard tables 
(8 & 9 Yict. a 109, s. 10). The dates are fixed at petty sessions held 
twenty-one days before that fixed. 

(5) Not less than four nor more than eight times a year for transfer of 
the above-mentioned licences. The dates are fixed at the annual licensing 
meeting (9 Geo. iv. c. 61 ; 35 & 36 Yict. a 94). 

The scheme of the Local Government Bill, 1888, to transfer the powers 
exercised at these sessions to town or county councils was abandoned, and 
‘ has not been revived, but the whole matter is now under the consideration 
of the Licensing Laws Commission. 

(c) In the last week of September, to revise jury lists (6 Geo. iv. a 60, 
s. 10; 33 & 34 Yict. a 77, s. 10). This does not apply to Quarter 
Sessions boroughs. 

(d) Four times a year at least, to hear appeals against parochial rates 
(6 & 7 Will. IV. c. 96, 8. 6 ; 12 & 13 Yict. a 18, s. 1). At these sessions if 
the borough is not conterminous with the poor law union, for which the rate 
is made, county justices have concurrent jurisdiction (30 & 31 Yict. a 106, 
8. 67 ; Budder v. Wilson, [1896] 1 Q. B. 8:!). 

(e) Yearly in October, to appoint special constables for the borough (45 
& 46 Yict. a 50, a 196 (2)). They have also a power to suspend borougli 
constables (45 & 46 Yict. a 50, s. 191 (4)). 

(/) Yearly, between March 24 and April 9, to appoint parochial con- 
stables (5 & 6 Yict. c. 109, a 1 ; 35 & 36 Yict. a 92). 

(y) Yearly, on March 25, or within fourteen days thereafter, to appoint 
overseers in any borough (54 Geo. in. a 91) in which the appointment has 
not been transferred under seca 33, 34 of the Local Government Act, 1894 
(66 & 67 Yict. a 73). 

As a general rule, notice of special sessions must be given to each justice 
for the borough or division, otherwise tliey will not be valid (R v. Worcester 
Justices, 1818, 2 Bam. & Aid. 228). 

(h) To allow rates made by the overseers or other rating authority. 

The administrative powers of justices in borough sessions have been 
transferred to the town councils with respect to the following matters — 
(a) The licensing of dealers, in game, passage brokers, emigrant runners, ai^ 
gang-masters of AouicuIiTUBAL Gangs ; (b) the grant of pawnbrokers' certi- 
ficates; (c) the abolition of fairs and markets; (d) the execution as the 
local authority of the Acts relating to petroleum and the protection of 
infant life (66 & 67 Viet. c. 73, s. 27). 

The justices of a borough having a separate commission of the peace are 
still the authority to grant Ucenees for stage plays (6 &• 7 Yict. c. 68, s. 5 ; 
51 & 52 Yict. a 41, s. 7 (a)). The power to grant licences for music and 
dancing apart from local Acts (as to whichi see Pulling, ffanMookfor County 
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S^uthorittes, pp. 174-177) was transferred in county borouglis to the borough 
|bouncil and in other boroughs to the county council (51 & 52 
vfls. 3^ (v), 34, 36) ; but under (the adoptive) sec. 51 of the Public Health 
1890, the jurisdiction can by resolution of the town council be revested 
in the borough justices. See Public Ektertaixmknt. 

Quarter Sessions. — No general sessions as distinct from Quarter Sessions ^ 
are now held in any borough except the city of London (A*, v. Lo}idon Justices, 
1812, 15 $s^t, 632 ; 13 E. E. 540 ; and see London (City)). In substance 
Quarter Sessions are merely that species of general sessions of the justices 
which are held at the particular periods prescribed by statute (see Hawk., 
P. C., bk. ii. c, 18, s. 18 ; Lambarde, Eirenarclia, lib. iv. c. 20 ; R v. Middlcsem: 
Justices, 1843, 4 Q. B. 807), and Acts authorising appeals to general sessions 
are read as appl}dng in boroughs to Quarter Sessions. 

Prior to 1836 corporation justices under the corporations’ cliarters, which 
had the eflfect of permanent commissions {Wmthcrhead v. Dmcry, 1809, 

1 1 East, 168), could hold their General or Quarter Sessions without assist- 
ance of a recorder, and could even try capital oflences (A. v. Thoiom, 1816, 
4 M. S. 291; 16 E. E. 520). This power was taken away by the Municipal 
Corporations Act, 1835, and Courts of Quarter Sessions in all boroughs 
(except the city of London) are now regulated by secs. 162-160 of the 
Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50). A borough Court 
of Quarter Sessions is now held before the recorder as sole judge. He 
must be a barrister of not less than five years’ standing, appointed by tlie 
Crown (i,e. by the Home Secretary), during good behaviour, at such yearly 
salary as the sovereign directs, not exceeding in the case of a new grant of a 
Court of Quarter Sessions the amount specified in the petition for the grant. 
The salary may be increased during the recorder’s term of office by resolution 
of the town council if approved by a Secretary of State. Arrears of salary 
were, under the Act of 1835, held recoverable only out of the borough fund 
and not by action of debt {Addison v. Mayor, etc., of Preston, 1852, 21 L J. 
C. P. 108). 

The same person may be appointed recorder of two or more boroughs 
conjointly (45 & 46 Viet. c. 50, s. 163 (8)), and may also lawfully hold the 
office of County Court judge for the same or another district, subject only 
to the disapproval of the General Council of the Bar and its constituents. 

He may be revising barrister for the borough, but not M.P., mayor, 
alderman, councillor, or stipendiary magistrate. A recordership does not 
disqualify the holder from sitting in Parliament, but is an office of profit 
under the Crown within 6 Anne, c. 41, s. 26, so as to necessitate re-election 
after accepting the appointment. . 

Borough Quarter Sessions must be held once in every cpiarter, or oftener 
if the recorder thinks fit because of the number of prisoners committed for 
trial before him, or in view of the Assizes Belief Act, 1889 (62 & 53 Viet, 
c. 18). They majr be held during the assizes for the county of which the 
borough forms part {Smith v. R, 1849, 18 L. J. M. C. 107). 

The recorder, if unable to attend from sickness or other unavoidable 
cause, may appoint by writing, signed by him as a deputy-recorder, a 
barrister of five years’ standing to hold the next sessions for him (45 & 46 
Viet. c. 50, s. 166). If the recorder is unable to make the appointment, it 
can be made under the Eecorders, Magistrates, and Clerks of the Peace 
Act, 1888 (51 & 52 Viet. c. 23). The inadequacy of the recorder’s excuse 
for ab&noe does not invalidate the acts of his deputy (45 & 46 Viet. c. 50, 
88. 166, 237), who apparently need not take any oath of office. 

When the sessions are likely to last over three days, and he receives a 
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^rtificate signed bj the mayor, two aldermen, or the town, clerk of a resolu- 
tion of the town council (which remains in force for twelve months) as to its 
expediency, the recorder has power to constitute a second Court and to appoint 
a terrister of five years* standing, previously approved as a fit person bjw' 
Secretary of State, to preside over a second Court during the sessions, and 
try ail felonies and misdemeanours sent in to him by the recorder or deputy- 
recorder (45 & 46 Viet. c. 50, s. 168). This reserves appeals, etc., to the 
recorder or his deputy in the first Court. Ancillary provision^ are made 
as to appointing an assistant clerk of the peace and crier of the Court, ,and 
for the payment of the assistant barrister and these officers (45 & 46 Viet, 
c. 50,s. 168(5)(8),Sclieds.4,5). 

The mayor and other borough justices have no judicial authority in a 
Borough Court of Quarter Sessions ; but the mayor, if the recorder or his 
deputy are absent, can open and adjourn the Court, and respite recognisance, 
condition to appear thereat until a day by him then and there proclaimed 
(45 & 46 Viet. c. 50, ss. 158, 167). 

The clerk of the peace for the borough is appointed by the town council 
(45 & 46 Viet. c. 50, s. 164). See Peace, The. 

The jurisdiction of the Borough Quarter Sessions is the same as to 
matters arising within the borough as that of County Quarter Sessions as 
to matters arising within the county, except that the recorder or his deputy 
act alone (45 & 46 Viet. c. 50, s. 165 (3)). He can try all felonies and misr 
demeanours within the jurisdiction of Quarter Sessions, and has power 
to state a special case under the Crown Cases Reserved Act, 1848 (11 & 
12 Viet. c. 78). He also has exclusive jurisdiction to hear any appeals 
from acts of borough justices which lie to Quarter Sessions, whether under 
the Summary Jurisdiction Acts, the Poor Law Acts (see 8 & 9 Will. iv. c. 36, 

8. 6), or as to stage play licences (6 & 7 Viet. c. 68, s. 20); and as to these appeals 
he appears to have exclusive jurisdiction (see B, v. St, Edmunds, Salisbnry, 
1841, 2 Q. B. 72 ; It, v. Suffolk Justices, 1841, 2 Q. B. 85 ; R, v. Lancashire 
Justices, 1852, 18 Q. B. 361 ; R. v. Liverpool Justices, 1850, 15 Q. B. 1070). 
But he is in terms forbidden to deal with appeals as to grants of licences 
to sell intoxicants ; and these, even in a Quarter Sessions borough, are heard 
by the justices of the county in which it lies (45 & 46 Viet. c. 50, s. 165 (4)) 
(R, V. Deane, 1841, 10 L. J. M. C. 126 ; R, v. Recorder of Bristol, 1854, 24 
L. J. M. C. 43). He may take any part in the allowance, making, apportion- 
ment, or levy of a borough rate, or, except as to appeals, any rate what- 
soever, and he has, under sec. 198 (3), jurisdiction to hear certain appeals 
about the watch rate (see 11 & 12 Viet. c. 31, s. 9). The jurisdiction of 
county justices to try felonies and misdemeanours committed in a borough 
appears to be concurrent with that of the recorder (45 & 46' Viet. c. 50, 
s. 154), unless the borough is a county in itself (1 Black. Com. 119), or the 
county justices were before 1835 excluded by a rwnArUromittant clause in 
the municipal charter or commission {Talbot v. HulUe, 1,741, 2 Str. 1154; 
R, v. Sain^iry, 1791, 4 T. R. 451 ; Ware v. Clerk of Peace for Devon, 1865, 
35 lU J. M. C. 47), or in the grant after 1835 of a Court of Quarter 
Sessions. At present twelve Quarter Sessions boroughs are counties of 
(cathedral) cities, namely, Bristol, Canterbury, Chester, Exeter, Gloucester, 
Lichfield, Lincoln, lA)ndou, Newcastle-upon-Tyne, Worcester, and York; 
and seven are counties of towns, namely, Berwick-on-Tweed (5 & 6 Will. iv. 
c. 76, s. 109), Carmarthen, Haverfordwest (during Royal pleasure^ by 34 
& 35 Hen. viii. c. 26, s. 61), Kingston-upon-HuU, Nottingham, Poole, and 
Southampton. Until 184.2 (5 & 6 Viet. c. 110) Coventry was also a county 
of a city. With the exceptions named, the franchises and immunities of 
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l^hese places rest on charter. These boroughs are held to be “ oounties *’ 
. within Acts giving jurisdiction to county justices (JS. v. Pearoe, 1880, 
I Q. B. D. 386 ; R. v. St, Maurice, York {In/udritants), 1851, 16 Q. R 908). 

• ^ law as to defraying the expenses of criminal justice as to cases 
Rising in boroughs is somewhat complicated. These expenses are described 
in the Local Government Act, 1888, as the costs of assizes and of Quarter 
and Petty Sessions. They include (s. 100) the costs of maintaining and 
providingdthe courts and ofhces and the judges’ lodgings, the salaries and 
remmieration of a recorder, clerks of assize, clerks of the peace, clerks of the 
justices, and other officers, the costs of the jury lists, the costs of rewards 
ordered to be paid by the Court, the costs of prosecutions, including those 
of the defendant’s witnesses (under 30 & 31 Viet. c. 35, s. 5), and all 
other costs incidental to assizes, Quarter and Petty Sessions. 

County boroughs in which no separate commission of oyer and terminer 
and gaol delivery is directed to be executed have to contribute to the costs 
of the assizes for the county at large (51 & 52 Viet. c. 41, s. 32 ;3) (a)); 
and if they are not Quarter Sessions borouglis must also contril>ate to the 
cost of the county Quarter and Petty Sessions, subject to a riglit to redeem 
their liability on the grant of separate Quarter Sessions (51 & 52 Viet, 
c. 41, ss. 32 (3) (5), 100). 

If they are Quarter Sessions boroughs they pay their own expenses of 
Quarter and Petty Sessions, and contribute to the costs of assizes only as to 
the expenses of prosecuting prisoners committed from the borough, in 
which case the expenses are paid by the borough treasurer and recouped to 
him out of the borough fund (45 & 46 Viet. c. 50, s. 169 ; 51 & 52 Viet. c. 50, 
ss. 67, 100). 

In Quarter Sessions boroughs (whether counties of cities or not) which 
are not county boroughs, but had a population of 10,000 by the census 
of 1881, the costs of assizes are paid out of the county fund, and the 
parishes of the borough are liable to county contributions, but not to a 
separate borough rate, for these expenses ; and the borough is released from 
its separate liability under sec. 169 of the Municipal Corporations Act, 
1882, to pay the expenses of borough cases tried at the county assizes 
(61 & 52 Viet. c. 41, s. 35 (5) (8)). The expenses of Quarter and Petty 
Sessions seem to be payable out of the borough fund (51 & 52 Viet. c. 41, 
s. 35 (2); Dover case, [1891] 1 Q. B. 389). 

In Woughs which have a population under 10,000, whether they are 
or are not Quarter Sessions boroughs or counties in themselves, the expenses 
of assizes and Quarter and Petty Sessions are paid out of county funds, to 
which they must contribute. Where the grant of a separate commission 
of the peace or Quarter Sessions is revoked, these boroughs fall into the 
county for purposes of Quarter and Petty Sessions (51 & 52 Viet. c. 41, 
8. 38 (7) (8); Sandwich case, [1891] 1 Q. B. 386; Truro case, 1894, 63 
L. J. M. C. 60 ; Leominster case, [1895] 1 Q. B. 43). But this case has been dis- 
sented from in the Thetford case, 1897, 14 T. L. E. 97, so far as relates to the 
salaries of the recorder and clerk of the peace, and costs of Quarter Sessions. 

The fines, forfeitures, and fees collected by the clerk to the justices, 
unless they are in revenue cases or subject to a ])articular statutory 
direction, are in county boroughs and Quarter Sessions boroughs having a 
population .over 10,000 paid into the borough fund (45 & 46 Viet. c. 50, 
8. 221V and in other boroughs are paid to the county fund ( Winn v. Moso^ 
mm, 1879, L. E. 4 Ex. 292; Leominder case, [1895] 1 Q. B. 43). Fines, 
forfeitures, and estreats in Courts of assize or Quarter Sessions are governed 
by the Levy of Fines Acts, 1823 and 1824 (see 46 & 46 Vfct. c. 60, a 222), 

VOL, VL » 28 * 
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and seem to go to the Exchequer, unless granted by charter or otherwise to 
. the borough fund. A controversy on the subject of estreats at assizes has 
just &een decided between the county borough of Nottingham and the 
Treasury, in which the nature and limits of borough privileges has b^feif 
considered (-4.-6r. v. Nottiiigham, 1897, 66 L. J. Q. B. 883). 

(b) In CouTvties, — The arrangements of the counties for brewster sessions, 
special sessions, and petty sessions do not differ materially from those in 
boroughs, except that the county is divided into a number of petty sessional 
divisions. (See Intoxicating Liquor ; Petty Sessions ; Summary Juris- 
diction.) 

County Quarter Sessions are held before two at least of the justices 
named in the county commission. As to their powers and procedure, see 
Quarter Sessions. 

2. Local Civil Courts of Kecord. 

Besides the County Courts there are still in certain municipal boroughs 
and areas, borough civil Courts, i.e. inferior local Courts of Eecord, for the 
trial of civil actions, which by charter, custom, or otherwise are or ought 
to be held in the borough (45 & 46 Viet. c. 50, s. 7 (1)). The condition 
of these Courts was considered by the Municipal Borough Commissioners 
in their report of 1835, and an analytical table, showing 115 Courts as 
then existing, is given in the report (Pari. Pap. 1835, vol. 443, p. 358). 
They were not destroyed by that Act; in fact their jurisdiction was 
extended (5 & 6 Will. iv. c. 76, ss. 28, 118 ; 7 Will. iv. and 1 Viet. c. 78). 

Prior to the passing of the Coimty Courts Act, 1846 (9 & 10 Viet. c. 95), 
there were many Courts for the recovery of small debts established under 
diflTerent local Acts. These Courts, of which a long list is scheduled to the 
Act, were abolished by Orders in Council dated March 9 and April 24, 
1847 (4 Statutory Eules and Orders, Eevised, pp. 166-169). 

Under the Common Law Procedure Acts, power was given to apply the 
Acts, and the rules made thereunder, to local Courts of Eecord (15 & 16 Viet, 
c. 76, s. 228; 17 & 18 Viet, c, 125, s. 105; 18 & 19 Viet. c. 67, s. 9; 
23 & 24 Viet. c. 126, s. 44). In 1871 the Judicature Commissioners 
reported in favour of the abolition of all local Courts of Eecord (Pari. Pap. 
1872, C. 631), but thus far without any action being taken, though in 
1888 further returns were made (Pari. Pap. 1888, C. 187), which showed the 
increased disuse of the Courts. Under the Borough and Local Courts of Eecord 
Act, 1872 (35 & 36 Viet. c. 86), power was given to make Orders* in Council 
extending to local Courts of Eecord the provisions of 1 & 2 Will. iv. c. 58 
(now repealed), as to interpleader and the procedure provisions scheduled 
to the Act of 1872 (s. 2), and to direct the service in England and Wales 
outside the local jurisdiction of the Court of any writ or process issued 
Ijy it (s. 3). The statute also empowered the concurrent sitting of such 
Courts in two divisions (s. 4), the appointment by the judge of a deputy, 
being a barrister of not under seven years' standing (s. 7), and the enforce- 
ment of writs of execution through County Court bailiffs (s. 6). 

Under the Judicature Acts further steps were taken to improve the 
procedure and jurisdiction of these Courts. The new rules of law thereby 
enacted as to the Supreme Court are applied to such Courts (36 & 37 Viet, 
c. 76, ss. 26, 91 ; 38 & 39 Viet. c. 77, ss. 1, 10); and they are empowered 
to deal with counter-claims as to certain matters not within the original 
jurisdiction of the Court (36 & 37 Viet. c. 66, s. 90; 47 & 48 Viet c. 61, 

8. 18). Power is given to extend their equity and admiralty jurisdiction 
by Order in Council (36 37 Viet. c. 66, ss. 88, 89) ; and all personal actions 
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■ In the Court must now be begun by writ of summons (4i^ & 46 vVict. c. 60, 
8. 181). 

^ Under the Civil Procedure, etc., Act, 1883 (46 & 47 Viet. c. 49, s. 8), any 
or the provisions of the Judicature Acts, or the rules made thereunder, may 
be extended to any such Court by Order in Council in substitution for those 
of the Common Law Procedure Acts ; and any power of the judges of such 
Courts by statute (45 & 46 Viet. c. 50, s. 182), charter, or otherwise to 
- make rul^S or orders as to procedure, fees, or costs must now be exercised 
with the concurrence of the Eule Committee of the Supreme Court (47 & 48 
Viet. c. 61, s. 24). This to some extent seems to supersede the provisions 
of sec. 102 (3) of the Municipal Corporations Act, 1882. 

TJbe judges, officers, and sittings of borough civil Courts are subject to 
the ^rticular provisions of local Acts, regulated by secs. 175-185 of the 
Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50). Every judge 
or assessor of the Court, other than the mayor, holds office during 
good behaviour (s. 177). The recorder, if any, is the judge., unless it 
is otherwise provided by a local Act, or a barrister of five yciurs' standing 
acted as judge or assessor at the passing of the Municipal Corporations 
Act, 1835, 8. 175 (1). Where there is no recorder, such officer as by 
charter or custom may sit as judge is to be appointed by the town 
council (s. 176). The town clerk or such officer as the council a])points 
is registrar ; but, if a solicitor, is subject to limitations as to directly or 
indirectly practising before the Court (s. 179 (1)). Minor officers are 
appointed by the town council (s. 178 (2)). The district over which the 
Court has jurisdiction under its charter does not always correspond with 
that of the borough Quarter Sessions, but can be made to do so by Order 
in Council (s. 185). 

The sittings of the (Jourt must be held for trials of issues of fact at 
least four times yearly, with no greater interval than four months between 
successive Courts ; and, subject as aforesaid, where the recorder is judge, at 
such time as he directs or a Secretary of State orders (s. 180). 

These Courts do not cease to exist by disuse, and may be compelled by 
mandamus to hold sittings (E, v. Mayor, etc,, of Hastings, 1822, 1 Dow. & 
Ry. M. C. 148 ; 24 R. R. 657 ; E. v. Mayor, etc., of Wells, 1836, 4 Dowl. P. C. 
562). 

The recorder if ill or unavoidably absent can appoint as his deputy for 
his next Court, a barrister of five years' standing, but must report his reasons 
for the appointment to the Home Secretary (s. 175 (2) (3)). The appoint- 
ment, is subject to regulations made by Order in Council of June 26, 1873 
(4 St. R. & 0., Revised, 170). If the recorder is unable to ajipoint, then a 
deputy can be appointed under the Recorders, etc., Act, 1888 (51 & 52 Viet, 
c. 23). Provision is also made for dealing with interlocutory business and 
affidavits in the absence of the recorfer (1882, s. 175 (6) (7)). 

The remuneration of the recorder or his deputy is fixed by by-law or 
resolution of the town council (s. 175 (5), Sched. V. Pt. I. r. 1); which also, 
subject to the approval of the Home ()ffice, may fix and must post up the 
fees to be taken by the registrar and other officers (ss. 178 (3), 234), where 
the fees are not prescribed under the Borough and Local Courts of Record 
Act, 1872. 

In places which are not municipal boroughs (except the City of London 
and the Cinque Ports) the jurisdiction of local (Courts of Record was 
abolished by the Municipal (Corporations Act, 1882 (45 & 46 Viet. c. 181, 
Bs. 2, 13), on the report of the CommiMiioners of 1876 (ParL Pap. 1880, voL 
XXXLp. 1). , 
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The following borough Courts of Record swm to be still in existence ; but 
as disuse or abeyance, however long, does not destroy such a Court, the list 
cannot be treated as exhaustive. And attempts are made from time to 
time to revive such Courts where it is believed that they will be mdim* 
convenient or satisfactory than the County Court. In most cases their 
origin and ancient constitution is dealt with in the Municipal Corporations 
Report of 1835. Those marked with a * are included in the returns 
appended to the Judicial Statistics for 1896 (Pari. Pap. 1896 (8263), 
p. 222) as having heard actions in 1896. 

There is great uncertainty as to the right and mode of appeal from 
these Courts. The only authoritative statement on the subject is contained 
in a parliamentary return of 1888 (Pari. Pap. 1888, C. 187). 

' Alston Moor Court Baron. — ^This Court is the Court Baron and Customary 
Court of the Lords of the Admiralty or Lords of the Manor of Alston Moor 
in Cumberland. See Greenwich Hospital. It had jurisdiction up to £2 
in debt, and as to damage done by working mines and minerals in the 
manor (ParL Pap. 1888, C. 187). No cause has been tried for over fifteen 
years (Pari. Pap. 1896, C. 8263, p. 119). 

The Birmingham Borough Court. — This Court was created by the 
Municipal Charter of the iKtrough (October 31, 1838). Its jurisdiction 
was excluded as to all cases within the jurisdiction of the County Court 
by Order in Council of 29th December 1853 (4 St. R. & 0., Revise, 173). 
And it has been virtually superseded by the County Court. 

• The Bristol Courts of Tolzey and Pie Poudre. — ^These Courts are regulated 
by Orders in Council of 1871, 1873, 1883, and 1890 (St. R & 0., 1891, 
p. 715 ; St. R. & 0., Revised, vol. iv.; Mun. Corp. Rep. 1835, vol. ii. p. 1173, 
vol. iv. p. 2192). There is no appeal from these Courts. They are held by 
the recorder. See Concessit Solvere. 

The Cambridge Court of Pleas (Mun. Corp. Rep. 1835, vol. iv. p. 2193). — 
Portions of the Common Law Procedure Acts and Rules, 1855, and the Sum- 
mary Procedure or Bills of Exchange Act, 1855, were extended to this Court 
by Orders in Coimcil in 1854 and 1855 (4 St. R. & 0., Revised, 181-184). 

7%« Chester Courts of Pentice and Portmote (see Mun. Corp. Rep. 1835, 
vol. iv. p. 2624). — Its Admiralty jurisdiction was abolished in 1835 
(5 & 6 Will. IV. c. 76, s. 108). The procedure of this Court is regulated 
by Order in Council of 6th July 1870, imder the Common Law Procedure 
Acts, and by rules and regulations, made May 17, 1870,' by the judge of 
the Court, with the approval of three judges of the common law Courts 
(printed in 4, St R. & 0., Revised, 184-207). 

The Cinque Ports Admiralty Court. — Its jurisdiction was regulated by 
1 & 2 Geo. rv. c. 76, and 12 Anne, st 2, c. 18, and saved by sec. 13 of 
the Municipal Corporations Act, 1883. The procedure of the Court is 
regulated by rules made in 1891 (St R & 0. 1896, pp. 609-703 )l 

• !nte City of London Court. — See London (City). * 

CtUheroe Borough Court of Pleas (Mun. Corp, Rep. 1835, voL ii pp. 1483, 
1486) is a Court of Record of civil jurisdiction of unlimited amount. It 
has htllen into disuse, and no process has issued since 1865 (ParL Pap. 1896, 
G8263,p.ll9> 

The Colchester Law and Hundred Courts. — Thdr procedure is regulated 
by Orders in Council of 1853, 1855, and 1857 (printed in 4St R & 0., 
Revised, 208-210). Appeals lie under 36 & 37 Viet c. 66, s. 45. » 

Cormoodl and Devon Stamaries Courts. — These Courts were ahcdiidied in 
1896, and their jurisdiction transferred to the Gewnty Courts (59 & 60 
Viet c, 45), 
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i * The Derby Borough Court of Beeord (Mun. Corp. Eep. 1836, vol. iii. 

f . 1851). — Its procedure and fees are regulated by Orders in Council of 
860, and rules made June 17, 1861 (printed in 4 St. K. & 0., Bevised, 
•pp. 211-221). It has jurisdiction to an unlimited amount, subject to appeal 
to the High Court. 

Derbyshire Barmote Court — See Barmote Court. 


♦ The Exeter Provost Court (Mun. Corp. Rep. 1836, vol. i. p. 490). — Its 
proc^ure^s regulated by an Order in Council of May 12, 1874, which 
applies the Borough, etc.. Courts Act of 1872 (printed in 4 St B. & 0., 
Revised, 221). (See also Tarl. Pap. 1872, C. 631, vol. i. p. 306.) Foreign 
attachment can be used in the Court 


* The Orcat Yarnwuth Borough Court is an ancient Court existing by 
custom and charter (Blomfield and Parker, Hist Norfolk, 1775, vol. v. 
pp. 1638, 1645). It is now regulated by Orders in Council of 1866 and 
1874, printed in Statutory Rules and Orders, Revised, vol. iv. pp. 224-228. 
A prosecution for forgery of its process took place in 1897. 

The Ipswich Court of Small Pleas (Mun. Corp. Eep. vol. iv. 

p. 2316). — Its procedure is regulated by Orders in Council of 1858, one of 
which excludes its jurisdiction in cases within County Court jurisdiction 
(printed in 4 St E. & 0., Revised, 228-230). 

The Kidwelly Local Court, which was manorial, was surrendered in 
1866, under the County Courts Act, 1846 (see 4 St R. & 0., Revised, 169, 
170). 

* The Kiugston^tpon-Hull Court of Record or Venire Court (Mun. 
Corp. Eep., 1835, vol. iii. p. 1557). — Its procedure is regulated by Orders 
in Council of 1852 and 1873, and by rules made by the judge in 1852, 
1853, and 1857 (printed in 4 St E. & 0., Revised, 230-238). Unsuccessful 
attempts have been made to get new rules approved by the Lord Chancellor 
and judges. 

The Lancaster Borough Court of Pleas (Mun. Corp. Rep., 1835, vol. iii. 
p. 1607). — No proceedings have been taken for over fifteen years (Pari. Pap. 
1896, C. 8263, p. 119). It is distinct from the Lancaster Court of Pleas, 
which was merged in the High Court by the Judicature Act, 1873 (36 & 37 
Viet c. 66, as. 16, 77, 78, 92). 

* The Liverpool Court of Passage.— See Passage, Court of. It is subject 
to Orders in Council of 1854 and 1856 (4 St. R. & 0., Revised, 954-956). 

* The Mayor's Court of London , — See London (City). 

The Newark Borough Court of Record (Mun. Corp. Rep. 1835, vol. iii. 
p. 1937). — Its procedure is regulated by rules made in 1837 (printed in 
4 St. R. & 0., Revised, 239-248). No cases have been entered since 1882. 

* The Ncw<mtU-upon~Tync Burgess and Non-Burgess Courts of Record 
(Mun. Corp. Rep. 1835, vol. iii. pp. 1648, 1937).— The jurisdiction was ex- 
tended to Gateshead by Order in Council about 1851. They are held before 
the recorder foa trial of issues, and three days a week for other matters 
before his deputy (Pari. Pap. 1872, C. 631, p. 260). The procedure is 
regulated by rules made in 1871, and printed in Statutory Rules and Orders, 
Revised, vol. iv. pp. 249-253. 

* The Northampton Cored of Record (Mun. Corp. Rep., 1835, vol. iii. 
p. 1970). — It has jurisdiction in personal actions unl^ted in amount 
Its procedure is regulated by Ordws in Council made in 1853, 1864, and 
1856 Sprinted in 4 St. E. & 0., Revised, 254, 255). 

* The Norwich GuUdhall Court (Mun. Corp. Eep. 1835, voL iv. p. 2467).— 
Its procedure is regulated . by Orders in Council of 1854, 1857 , and 1878 
(printed in 4 St. R. & 0., Revised, 255,-258). Its jurisdiction in all actions 
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is limited locally but not in amount. There is no appeal The recorder is 
not the judge. 

l%e Nottingham Borough Court of Record (Mun. Corp. Rep. 1836, voL iii 
p. 1994). — The jurisdiction of this Court was, in 1858, taken away as 4o 
all cases within County Court jurisdiction (4 St R. & 0., Revised, 268). . 

The Oawegtry Court of Record has jurisdiction in personal actions, without 
limit of amount as to causes of action arising within the borough (Mun. 
Corp. Rep. vol iv. p. 2829). » 

The Oxford Mayor'e Court had customary jurisdiction over all personal 
actions arising in the city, without limit of amount (Mun. Corp. Rep. vol I 
p. 239). It has fallen out of use since the establishment of County Courts. 

The Peterhorough Court of Common Pleas seems to have been the old 
Curia de Portman mote, held by the steward of the Dean and Chapter weekly 
for all personal and mixed actions (Bridges and Whalley, Hist. Northampton- 
shire, vol il p. 637). It has fallen into disuse. 

Plymouth Borough Court. — Tins Court has fallen into disuse. An 
attempt to resuscitate it in 1897 fell through, owing to the difficulties made 
by the Lord Chancellor as to sanctioning new rules. See 32 L J. N. 529. 

The Pontefract Burgess and Foreign Court had jurisdiction as 

to all actions arising in the borough (Mun. Corp. Rep. 1835, vol iii. p. 167). 
It has fallen into disuse since 1833. 

The Poole Civil Court of Rexord (Mun. Corp. Rep. 1835, vol ii. 

р. 1322). — Its procedure is regulated by Orders in Council of 1858 and 1873 
(4 St. R & 0., Revised, 259-261). 

The Portsmouth Court (Mun. Corp. Rep. 1835, vol ii. p. 812) has not 
been held for over fifteen years (Pari Pap. 1896, C. 8263, p. 119). 

* The Preston Court of Pleas (Mun. Corp. Rep. 1835, vol iii. p. 1691). — 
Its procedure is regulated by Order in Council of September 13, 1854 
(4 St. R. & 0., Re\'ised, 261) ; as to the payment of the judge, see Addison 
V. Mayor, etc., of Preston, 1862, 21 L J. C. P. 146. 

* The Ramsey Court of Pleas (Mun. Corp. Rep. 1835, vol. ii p. 1332) is a 
Court of Record held for the liberty of Ramsey in Hants, before the steward 
of the lord (Pari Pap. 1888, C. 187). Its jurisdiction is unlimited, ekcept 
by local boundaries. There is no appeal, and the procedure has not been 
altered to correspond with that under the Common Law Procedure Acts or 
the Judicature Acts (Pari Pap. 1888, C. 187). 

• The Bedford Hundred Court is regulated by special Act (31 & 32 Viet. 

с. exxx.), and by a series of Orders in Council for 1855 to 1893 (see 
4 St. R & 0., Revised, 262-273, and St. R & 0. 1893, 417-419). 

• The Scarborough Court of Pleas (Mun. Corp. Rep. 1835, vol iii 
. p. 1720). — This Court is regulated by Orders in Council of 1859, 1862, and 

1873 (4 St. R & 0., Revised, 273-276). 

Tm Shrewdrury Court of Record (Mun. Corp. Rep. 1835, vol iv. p. 20ip 
has not been held since 1879. Its records liave been destrqyed by a fire in 
the G-uildhall. 

The Southwark Court of Record . — See London (City). 

The Worcester Court of Pleas, 1554, by charter (Mun. Corp. Rep. 1835, 
vol i p. 156). It fell into disuse in 1865. A report on its history and 
procedure was made by the town derk in 1889, and the Court was resus- 
dtated in 1894, after a decision of the Q. B. D. (R. v. Worcester, imreported) 
that the recorder was the proper judge, and is held four times a year before 
the recorder. It is r^;ulated by three Orders in Council of 1856 (^t. R 
& D., Revised, vol iv. pp. 276-279). New rules which would increase the 
utility of the Court have bemi prepared, but are not jet sanctioned. 
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;; The York Court of Becord (Mtim. Corp. Rep. 1835, voL iii p. 1747), — 
This Court is regulat^ by Orders in Council of 1854, 1873 (4 St R. & 0., 
• Revised, 279-281), 1890 (St R & 0. 1890, p. 728). 


3. University Courts. 


The Universities both of Oxford and Cambridge have long enjoyed 
special jurisdictions of various kinds ; partly in consequence of their 
Chancello^p having originally derived their authority from the Bishops 
of Idncoln and Ely respectively; partly under a long series of Royal 
charters, confirmed by the Act of 13 Elizabeth, c. xxix. Of the Cam- 
bridge privileges, so little has survived the “Cambridge Award Act” 
of 1856, 19 & 20 Viet c. xvii., that it may be sufficient here to give some 
account of the large measure of exclusive jurisdiction now or formerly 
exercised in matters (1) ecclesiastical, (2) criminal, (3) civil, when a 
member of the university is concerned, by the several Courts at Oxford. 

I. The Court of the Chancellor. 

(1) The ecclesiastical jurisdiction would appear now to be obsolete (see 
the judgment of the assessor in Pusey v. Jomtt, Ann. Registei, 1863); and 
the right to probate of wills, finally established, as against the Archdeacon 
of Oxford, in 1345, was taken away by 23 & 24 Viet. c. 91 ; which, 
however, left to the university the custody of wills already proved (see 
Index to Wills, etc., 1436-1814, J. Griffiths, 1862). 

(2) The criminal jurisdiction intrusted to the Court, except in cases of 
felony and mayhem, by the charters from 1290 downwards, would seem, 
in view of the Summary Jurisdiction Acts, to be no longer exercisable. 

(3) The civil jurisdiction of the Court, which dates from 1244 and is 
still in active exercise, is e>(clusive, unlimited in amount, and extends to all 
causes of action, which do not relate to freehold, and in which the Court 
can do justice, arising in any part of England. The superior Courts 
have frequently had occasion to support this jurisdiction, and to define 
its scope, most recently in Ginnett v. Whittivyhavi, 1886, 16 Q, B. U. 769, 
As to scholars as plaintiffs, see Hayes v. Long, 2 Wils. 311; as to the 
equitable powers of the Court, Aldrich v. Stratford, 22 Vin. Ahr, 11, pi. 13. 
Cp. Grant, Corporations, pp. 520-527. 

Down to the year 1854, the Court administered a modernised form of 
the civil law, but since 17 & 18 Viet. c. 81, it has administered the common 
law ; and its practice is governed by bodies of rules, issued, under 25 & 26 
Viet. c. 26, and 47 & 48 Viet. c. 61, by the Vice-'Chancellor, with the 
approval of the Rule Committee of the judges. The appeal, which formerly 
lay, somewhat as in other Courts of the civil law, through two inferior 
bodies of delegates, to delegates appointed under the Great Seal, is now, 
by Order in Council of 1894, made in ]>ur8uance of the Judicature Act, 
1875, and the S. L. R. and Civil Proc. Act, 1883, to the High Court. The 
officers of the Cpurt, under the Vice-Chancellor, are the judge (“ assessor ”), 
who must be a barrister; the registrar, who must be a solicitor; and a 
variable number of “ proctors,” who must also be solicitors. The records 
of the Court are preserved, with few lacuna:, from 1434 to the present day, 

II. To deal with cases of felony and mayhem committed by scholars, 
which had *been excepted from the jurisdiction of the Chancellor, a new 
Court was created by charter of 7 Hen. iv., that of the High Steward, who, 
with the licence of the Lord Chancellor, may impannel a mixed jury of 
scholars and citizens, and try even capital cases. This Court does not seem 
to have sat for more than two centuries, nor is it likely again to receive the 

authorisation necessary to call it into existence. 
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m 3%e.Clhancellor, Vice-Chancellor, and the deput 7 of the latter, are, by 
charter of 14 Hen. tui., justices of the peace for Oyioti, Oxfordshire, and 
Berks, where scholars are concerned. The Vice-Chancellor has always 
exerdsed this jiuisdiction, and his so doing under the Summary Jurisdictiwi 
Acts has been facilitated by 49 & 50 Viet. c. 31. 

[Avihorities . — The charters and the Act of Elizabeth in the Eegistrum 
JPrivilegiorum Almce Universitatis Oxonierms, Oxon., 1770 ; StcUtUa 
Vmwraitatis Oxoniensis, Oxon., 1897, tit. xxi.] •. 

4. Manobial Courts. 

These, so far as still extant, are dealt with under Manok. A question is 
now pending as to whether exercise of their jurisdiction in accordance with 
law or custom can be compelled by mavdamm. See Ex parte Page, 1897, 
14 T. L. B. 34, 61. Anciently wrong judgments of such Courts, if not of 
record, were reviewed by writs of False Judgment. 


Informant is the term used to describe a person by whom an 
information is laid to recover a penalty imposed by statute when it is 
recoverable by criminal or quasi-criminal proceedings (see Infokmations). 
In the case of summary proceedings before justices it is contrasted with 
complainant, a person who lays a complaint for penalties, etc., recoverable 
as civil debts. 


In formd. pauperis. — ^A suitor, who from poverty is unable 
to avail himself of the ordinary forms of the Court, has, from a very 
early period in the history of our law, been entitled, upon satisfying the 
Court of his want of means, to obtain an order for leave to sue in formd 
pauperis. Such order conferred on the pauper the right to have a counsel 
and solicitor assigned to him without fee or reward, coupled with 
immunity from payment of the ordinary fees of the Court. 

This common law right was affirmed by the Statute 11 Hen. vil. 
c. 12, entitled “ A mean to help and speed poor persons in their suits ” 
(per Tindal, C.J., BruvJt v. Wardle, 1841, 3 Man. & G. 534). By that 
statute it was enacted that “ every poor person or persons, which have, or 
hereafter shall have, cause of action against any person or persons 
within this realm, shall have by the discretion of the chancellor of this 
realm, writ or writs original and writs of subpema, according to .the 
nature of their causes, therefore nothing paying to your highness for the 
seals of the same, nor to any person for the writing of the same writs to 
be hereafter sued ; and that the said chancellor for the time being shall 
assign such of the clerks, which shall do and use the making and writing 
of the same writs, to write the same ready to be sealed ; %ad also learned 
counsel and attomies for the same, without any reward taking therefore ; 
and after the said writ or writs be returned, if it be before the king in his 
bench, the justices there shall assi^ to the same poor person or persons 
counsel learned, by their discretions, which shall give their counsel, 
nothing taking for the same; and likewise the justices sludl appoint 
attorney and attornies for the same poor person or persons, and all other 
office requisite and necessary to be had for the speed of the said, suits 
to be bad and made, which shall do their duties witiiout any reward for 
their counsels, help, and businees in the same ; and the some law and 
order shall be observed and kept of all such suite to be made Afore the 
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rling 8 justice of his <iotuinon place and barons of his e.xche^eti and all 
ofther justices in the Court of record where any such suit shall te.” 

Tfo statute only applied to the Courts of Common Law, but the 
pftctice of those Courts was followed by the Court of Chancer}', and was 
there extended to the case of jmiper defendants, who were outside the 
provisions of the statute {OldJuM v. Cohbctt, 1845, 1 Ph. Ch. 613). 

Pf^actice under the JudiecUnre Acts, — The statute was repealed by the 
Statute Imr Revision and Civil Procedure Act, 1883 (46 & 47 Viet c. 49) ; 
and the present practice is regulated by Order 16, rr. 22-31 of the Rules 
of the Supreme Court, 1883, those rules being adapted from Orders 7 and 
12 of the Chancery Consolidated Orders. The provisions of those rules are, 
shortly, as follows : — 

Any ^rson may be admitted to sue or defend os a pauper on proof 
that he is not worth £25 (the former limit was £5), exclusive of his 
wearing apparel and the subject-matter of the action (Order 16, r. 22). 

A person desirous of suing as a pauper must lay a case before conusel for 
his opinion whether or not he has reasonable ground for proceeding (r. 23). 

The case for the opinion of counsel and his opinion thereon, with an 
affidavit of the party or his solicitor that the case contains a full and true 
statement of all the material facts, must be produced before the Court, or 
judge, or proper officer to whom the application is made, no fee being 
payable by the pauper to his counsel or solicitor (r. 24). 

A person admitted to sue or defend as a pauper* is not liable to any 
Court fee (r. 25). 

A counsel or solicitor, or both, may be assigned to a person admitted 
to sue or defend as a pauper, and suclr comrsel or solicitor is not at 
liberty to refuse bis assistance unless he satisfies the Court or judge that ho 
has some good reason for refusing (r. 26). 

Whilst a person sues or defends as a pauper, no jrerson sliall take, or 
agree to take, or seek to obtain from him any fee, profit, or reward, for the 
conduct of his business in the Court, otherwise he will be guilty of a 
contempt of Court (r. 27). 

A person admitted to sue or defend as a jmuper who gives, or agrees to 
give, any fee, profit, or reward, will be forthwith dispaupered, and not 
again admitted in the same cause to sue or defend as a pauper (r. 28). 

No notice of motion may be served or summons issued, and no petition 
presented, on behalf of any person admitted to sue or defend as a pauper, 
except for the discharge of his solicitor, unless it is signed by his solicitor 
(r. 29). 

It is the duty of the solicitor assigned to a person admitted to sue or 
defend as a pauper to take care that no notice is served, or summons 
issued, or petition presented, without good cause (r. 30). 

Costs ordered to be paid to a person admitted to sue or defend as a 
pauper will, unless otherwise ordered, be taxed as in other cases (r. 31). 

Who may apply, — A plaintiff or defendant suing or defending in a 
representative capacity will not be admitted to sue or defend as a pauper 
(Paradue v. Sheppard^ 1745, 1 Dick. 136; Oldfield v. Cobbett, 1840, 2 ]^v. 
444 ; 1^. Victor v. DevereuXy 1843, 6 Beav. 584), unless he is also beneficially 
interested (Rogers v. Hooper ^ 1853, 1 W, R, 474 ; Parkinson v. ChamberSf 
1854, 3 W. R. 34; Everson v. MaUhewSt 1855, 3 W. R. 159; Martin v. 
Whittnore^ 1869, 17 W. R. 809). But a defendant who defends as an 
executor, and is in contempt, may be admitted to defend in formd pauppri^t 
for the single purpose of clearing his contempt (OldfiM v. Cobbett, 1844, 
1 Coll 169). 
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An infant by his next friend can obtain an order {BryarU v. Wagner^ 
1844, 7 Dowl. P. C. 676 ; Lindsay v. Tyrrell^ 1867, 2 De G. & J. 7). 

A party to proceedings on the Crown side of the Queen's Bench 
Division cannot be admitted to proceed as a pauper (Mullmeisen ' 
Coulson, 1888, 21 Q. B. D. 3) ; but this rule of practice only applies to 
cases between the Crown and a subject; and therefore, though a County 
Court appeal is entered in the Crown paper, leave may be given to an 
appellant to prosecute such an appeal as a pauper {Clements er. London 
and North- Wesfern Rivy. Co.^ [1894] 2 Q. B. 482). 

When order oUaincdle. — The order may be obtained at any time after 
the commencement of the action {Brunt v. War die, 1841, 3 Man. & G. 
*634; Pitcher v. Roberts, 1842, 12 Jm J. Q. B. 178 ; Doc d. Ellis v. (keens, 
1842, 12 L. J. Ex. 63 ; Holmes v. Penny, 1854, 23 L. J. Ex. 132; Parkin- 
son V. Chambers, 1854, 3 W. E. 34). But it is not retrospective {Doc d, 
Ellis V. Owens, 1842, 12 L. J. Ex. 53 ; Bmith v. Pawson, 1848, 2 De 6. & Sm. 
490). The granting the order is a matter of discretion (per Lord Herschell, 
McCabe v. Bank of Ireland, 1889, 14 App. Cas. 41). 

Affidavit — The affidavit of means must be made by the applicant 
himself ( Wilkinson v. Belsher, 1757, 2 Bro.,C. C. 272). The meaning of the 
common affidavit is, that the party has not £25 in the world, besides, etc., 
available for the prosecution or defence of the action ; if he can make the 
affidavit with truth in that sense, the omission to set forth the details of 
his means, and the circumstances which render them unavailable, is not 
such an omission of material facts as will induce the Court on that ground 
alone to discharge the order {Ik^esser v. Mention, 1847, 2 Ph. Ch. 286). It is 
not enough that he should swear that he has only £25 ‘‘after payment 
of his just debts” {Perry v. Walker, 1844, 1 Coll. 229). Where the 
affidavit stated that the defendant, a farming tenant, had valuable crops 
on his farm, but no other property, leave to defend as a pauper was 
refused, although he had in the suit been restrained from selling or 
removing the crops {Ridgway v. Edwards, 1874, L. E. 9 Ch. 143). 

If on the face of the affidavit the Court can see that the applicant has 
no case, the order will be refused {In re Cobbett, 1858, 27 L. J. Ex. 199). 

Opinion of Counsel, — The rule requiring an opinion of counsel to be 
obtained and submitted to the Court only applies to the case of a party 
desiring to sue as a paui)er, and is not necessary in the case of a party 
desirous of obtaining an order to defend {Bird v. Bird, 1868, 17 W. E. 155). 

The defendant is not entitled to inspect the case laid before counsel 
under Order 16, r. 23, and his opinion thereon, even when made exhibits to 
the affidavit filed under r. 24, for they are merely for the information of 
, the judge {Sloane v. British Steamship Co., [1897] 1 Q. B. 185). 

Ordi^, how obtai'iied. — The order is obtained in the Chancery Division 
on petition of course, addressed to the High Court of Justice (Danieirs 
Ch, Pr, p. 86 ; Daniell's Forms, p. 33) ; in the Queen's Be»ch Division on 
petition addressed to the Lo^ Chief Justice (Chitty's Arch, p. 1183), 
though it seems that in the latter Division the order is now frequently 
made by a master without petition, on production of the affidavit and 
opinion of counsel {Annual Practice, 1898, p. 383). In the case of In re 
Lemn, 1884, 33 W. R. 128, Kay, J., made an order for leave to present a 
petition in formd pauperis, and assigned counsel to the applicant on motion, 
but expressed the opinion that the application might be made by sunynons. 
Notwithstanding this decision the regular and usual course in the Chancery 
Division is to proceed by petition of course. 

From whaJt time the Order takes effect. — The order as a rule takes effect 
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the time of its being served on the opposite party. Thus a party. 
; admitted to sue in formd pauperis was ordered to pay dims costs to a 
defendant of a step taken before service {Ballard Cailing^ 1838, 2 Kien^ 
^06; and see Fray v. Vaules, 1867. L. E. 3 Q. B. 214). But in Chnrdi v. 
Marsh, 1843, 2 Hare, 652, It was held that the order is not inoperative 
until service, where there is no mala fides in withholding it, and no step 
has been taken inconsistent with it. 


' Assiyny^mt of Comml or Solicitor *. — ^After counsel has been assigned the 
pauper cannot as rule be heard in person {Parkinson v. ffanlmry, 1853, 
4 I)e G., M. & G. 508). But if no counsel has been assigned, the pauper 
can plead in person {Tuckn- v. Collhumi, 1886, 16 Q. B. 1). 562), and the 
rule which provides that no* notice of motion shall be served on behalf of a 
pauper unless it is signed by a solicitor (Order 16, r. 29), does not apply to 
a pauper who elects to sue in person, and to whom, therefore, no solicitor 
has been assigned {Jacobs v. Crusha, [1894] 2 Q. B. 37). 

A plaintiH* cannot obtain an order to assign counsel to a T*auper 
defendant {Gairod v. Holden, 1841, 4 Beav. 245). 

Appeals by Pauper . — A pauper may appeal {Bland v. Lamb, 1820, 2 
Jac. & W. 402 ; Crmich v. Waller, 1859, 4 Be G. & J. 43), A i>arty who has 
obtained leave to sue or defend as a pauper in the Court below may appeal 
as a pauper without leave {Ihennan v. Andrew, 1866, 1 Ch. 300, and see 
footnote, p. 301 ; Bums v. Da/fnall, [1895] 1 Q. B. 207). Where, however, 
he has not sued or defended as a pauper below, an application for leave to 
appeal in formd must be made ex parte to the Court of Ap|)eal, 

the procedure under Order 16, tv. 22-24 being followed {In re Goldbiry, 
[1893] 1 Q, B. 417; and see In re RobcrU, Kifv. Roberts, 1886, 33 Ch. 1). 
265). 

Appeal to House of Lords . — By the Appeal (FormJl rauperis) Act, 1893 
(56 & 57 Viet. c. 22), s. 1, it is jjrovided that, where in an ap]>eal to the 
House of Lords a petition is presented for leave to sue 
and the House on the report of the Ap])eal Committee determines that 
there is no primd facie case for the appeal, the House may refuse the j)rayer 
of the petition (see Blair \. North Ihilish and Mercantile Insurance. Co., 1890, 
15 App. Cas. 495). 

Leave to appeal in formd pauperis w^as refused where it appeared that 
the petitioner was appealing as one of the jjublic to enforce an alleged 
public right, and that subscriptions had been collected to assist the 
petitioner in the litigation {Borne v. Ailsa {Marquis), 1889, 13 App. Cas. 
371). 

Costs . — The present rule (Order 16, r. ol) providing that costs ordered 
to be paid to a party admitted to sue or defend tis a pauixjr shall be ta.xed 
as in other cases, has effected a considerable change in practice, especially 
in the Chancery Division. The rule was judicially construed in Carson v. 
PickersgUl, 1885^ 14 Q. B. D. 859, in which it was held ttiat a successful 
plaintiff in an action in formd pauperis tried before a judge and jury is 
entitled upon ta^tatioii as against the defendant to costs out of pocket 
only, and cannot be allowed anything for remuneration to his solicitor or 
fees to counsel. The judgments of Brett, M. 11., and Bowen, L.J., should 
consulted. They enter into the history of the practice as to costs in 
pauper cases prior to the Judicature Acts, in the CJopts of law and equity 
respectively. At law a practice grew up under which so soon as a pauper 
recovered a verdict, he was dispaupered, with the effect that he was 
enabled to pay counsel and attorneys, and recover the amount from the 
opposite side. This practice was denounced as contrary to law, and to r. 121 
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ot (be Beg. Gen. of Hilary Term, 1853, by the judges in Dooly v. Great 
Northern Stoy. Co., 1854, 4 £1. & Bl. 341 ; and from that time the practice 
at Ihw was settled. In the Court of Chancery the practice has varied at 
different periods. Thus in Angell v. Smith, 1703, Free. Ch. 219, it vfts ^ 
held that a plaintiff suing in forrrid pauperis, and having a decree in his 
favour with costs, was only entitled to recover costs out of pocket In 
several cases, however, dives costs,” that is costs on the same scale as 
paid to other suitors, were allowed. Thus in Scatchmer v. Foulkard, 1701, 

1 Eq. Ca. Abr. ^25, Lord Somers allowed " dives costs ” to a pauper, “ for 
though he was at no costs, yet the counsel and clerks do not give their 
labour to the defendant but to the pauper ” (see also Wallop v. Warburton, 
1796, 2 Cox C. C. 409 ; Rattray v. George, 1809, 16 Ves. 232 ; Rubery v. 
Morris, 1849, 1 Mac. & 6. 413). Finally, in 1849 by Consolidated Order 

, 40, r. 6, it was provided that wliere costs were ordered to be paid to a 
party suing or defending in formd pauperis, such costs should be taxed as 
dives costs, unless the Court should otheJfwise direct. The result, therefore, 
was that “ down to the Judicature Acts, the costs of the pauper were at 
common law not in the discretion of the Court, while the Chancery Court 
had power over them ” (per Bowen, L.J., Carson y. Pickersgill, p. 871). The 
effect of r. 31 as interpreted in Carson v. Pickersgill is in accordance with 
the practice at law, and a successful pauper who is awarded costs can only 
recover from his opponent costs which he has paid or is liable to pay. This 
rule now prevails in all the Divisions of the High Court, and in the House 
of Lords (per Lindley, L.J., Richardson v. Richardson, [1896] Prob. 346). 

Costs in Mouse of Lords. — On the taxation of a pauper appellant’s costs 
on a successful appeal to the House of Lords, the fees of the House and 
the fees of counsel are to be disallowed, and the solicitor is to have his 
costs out of pocket, with a reasonable allowance to cover office expenses, 
including clerks, etc. (Johnson v. Lindsay, [1892] App. Cas. 110). 

Costs incurred before Order. — Die order to sue or defend as a pauper 
has not the effect of releasing the pauper from liability for costs ordered to 
be paid by him prior to the order (Fray v. Voulcs, 1867, L. E. 3 Q. B. 214; 
and see Prince Albert v. Strange, 1849, 13 Jur. 507 ; Smith v. Pawson, 1848, 

2 De G. & Sm. 490). 

Costs ordered to be paid by Pauper . — Though as a rule a pauper will not 
be ordered (o pay costs, he may under certain circumstances be ordered to 
do so. Thus a pauper was not allowed to amend by striking out defendants 
without paying their costs (Wilkinson v. Behhcr, 1787, 2 Bro. C. C. 272; 
and see Parkinson v. Hanbury, 1853, 4 De G., M. & G. 508). 

A pauper plaintiff, who is in default and asks for indulgence, may be 
required as a condition of such indulgence being granted to pay costs 
incurred by the other party by reason of such default (Jacobs v. Crusha, 
[1894] 2 Q. B. 37 ; and see Foster v. Bank of England, 1845, 2 D. & L. 790). 

The Statute 2.3 Hen. viii. c. 15, s. 2, provided that a •pauper plaintiff 
failing in his suit should not pay costs, but should suffer other punish- 
ment at the discretion of the jud^e. In old days the practice was to tax 
the costs, and for non-payment to order the plaintiff to be whipped, 
though the punishment does not ever appear to have been inflicted (Bac. 
Ahr. tit. " Pauper ” (D) ; Tidd’s Practise, p. 98). 

CofUrt Fees. — A party .suing in formd pauperis was held entitled to a 
chief clerk’s certificate without paying Court fees, 6ven though the«, order 
enabling him so to sue was made after the certificate was ready (Thomas v. 

1878, 8 Ch. D. 518). 

trying Proceedings. — ^The Court of Exchequer stayed proceedings in a 
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'-ilNUiper suit until the costs of a former suit in Chancery were paid (Ctdteri 
.jr, i2«rfA, 1841, 4 Y. & C. C. 514). 

Dispaupering. — A person suing or defending in fovm& pauperis wiH be 
<f:dlhpsupered if he is at any time during progress of the suit shown to 
possess property beyond the prescribed limit (Pwry v. WtUker, 1844, 
1 Coll. 229 ; Beasworthy v. Rejoworthy, 1838, 7 L. J. Ch. 136 ; Boddinytou v. 
Woodley, 1842, 5 Beav. 655 ; Taprdlv. Taylor, 1846, 9 Beav. 493 ; Goldsmith 
V, Goldsmith, 1846, 5 Ha. 125 ; Butler v. Gardener, 1850, 12 Beav. 525 ; 
Burry Fort Go. vjtBowser, 1857, 26 L J. Ch. 319). The fact of a subscrip- 
tion being made to help the plaintiff was held insufficient to dispauper 
him (Corhctt v. Corhett, 1810, 16 Ves. 409). 

A pauper may also be dispaupered where he is shown to have been 
guilty of vexatious conduct in the action (Wagne)' v. Hears, 1829, 3 Rim, 
127 ; Perry v. Walker, 1844, 1 ColL 229). But vexatious conduct in a 
former suit is not sufficient ground for an order to dispauper (Cmitdt v. 
Corhett, 1810, 16 Ves. 409). A person will also be dispaupered whn gives 
or agrees to give any fees to bis counsel or solicitor (Order 16, r. 2b). 

Discharge of Order. — An order to sue as a pauper may be set aside for 
irregularity {Nowell v. Whitaker, 1843, 6 Beav. 407); but an application 
to discharge for irregularity must be promptly made {Parkinson v. Hanbury, 
1863, 4 De G., M. & G. 508). 

Poor Prisoners confined for Contempt. — By 2.3 & 24 Viet. c. 149, s. 2, it is 
the duty of the official solicitor or other officer appointed by the Lord 
Chancellor to visit Holloway Prison quarterly, and examine the prisoners 
confined there for contempt, and report to the Lord Chancellor, who may 
assign a solicitor to defend the prisoner i/nformA pauperis. 

By the seventh rule of the 11 Geo. iv. and 1 Will. iv. c. 36, the Court of 
Chancery was authorised to order that the costs of the contempt of any 
such prisoner should be paid out of the Suitors’ Fee Fund, which by 32 & 
33 Viet. c. 91 was transferred to the National Debt Commissioners. On 
motion on behalf of a pauper defendant in contempt that he may be 
discharged from custody, there is no power to onler the costs of the 
plaintiff upon his own application to be provided for by the Treasury {HaU 
V. Hall, 1871, L. E. 11 Eq. 290). 

[Authorities.— Annual Practice, 1898, pp. 380-385 ; Bacon’s AbridgmiU 
of the Law, 7th ed., tit. “Pauper”; Chitty’s Archiold’s Practice, 14th ed., 
pp. 1182-1184; Chitty’s Forms, 12th ed., pp. 577-579; Daniell’s ClMUcery 
Praetiee, 6th ed., pp. 84-92, 165, 166 ; Daniell’s Forms, 4th ed., pp. 33-36 ; 
Morgan and Wurtzbuig on Costs, 1882, pp. 371-377 ; Morgan's Chancery 
Acts and Orders, 6th ed., p. 341 ; Seton’s Judgments and Orders, 6th ed., 
pp. 908—910 ; Sidney Smith’s Practice of the Court of Chancery, 7th ed., 
pp. 669-874; Tidd’s Practice., 9th ed., pp. 97-99.] 
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Meaning and Nature of Informations. — An Information is an 
accusation or complaint exhibited against a person for some criminal 
offence, either immediately against the king, or against a private, person, 
which, from its enormity or dangerous tendency, the public good requires to 
be restrained and punished (Bacon, Abr. tit. “ Informations ”). An Informa- 
tion has also been defined as a suggestion upon record by which, in certain 
cases, the matter of a suit is allowed to be brought before the High Court 
of Justice (see Shortt on Informations, ch. i. p. 1). It derives its name 
from the words by which it gives the Court to imderstand and be 
informed of the facts which it alleges. The offence in respect of which an 
Information can be filed must be merely a misdemeanour. Treason and 
felonies cannot be prosecuted on Information (see 2 Hale, Pleas of Cr. 
148, 151 ; Comyns, Dig. tit. “ Information "). 

The distinction between an Information and an Indictment is that an 
Indictment is an accusation found by the oath of twelve men (see 
Indictment), whereas an Information is only the allegation of the officer 
who exhibits it (see 2 Hawk. Pleas of Cr. c. 26, s. 4). Hence it has been 
argued that procedure by Information is illegal, as being opposed to the 
provisions of Magna Carta, and other enactments, which require that no 
man be brought to answer except upon presentment or indictment of 
twelve sworn men (see Prynn’s case, 1690, 5 Mod. 459). 

But it is clear that Informations were recognised at common law as a legal 
mode of prosecution of certain offences inferior to capital offences, i.e. inferior 
to treason and felonies (see per Holt, C.J., Prynn’s case, 1690, 5 Mod. 463 ; 
S. C. svh rum. B. v. Berehet, 1690, 1 Show. 106 ; per Coleridge, C.J., 
R. V. Lahouehere, 1884, 12 Q. B. D. at p. 325 ; see also 2 Hale, Pleas of 
.Cr. ch. XX. ; 4 Black. Com. ch. xxiiL s. iii). In other words, an Information 
.would lie at common law in respect of any misdemeanour. In fact the 
mode of prosecution by Information or suggestion filed on record by the 
King’s Attorney-General or by his Coroner or Master of the Crown Office 
in the Court of King’s Bench is as ancient as the common law itself (see 
4 Black. Com. ch. xxiii. s. iii). 

As to the history of CrimuuCl Informations, see generally Sir James 
.Stephen, Hilary of the Criminal Lam of Englomd, vol. i. pp. 294 el seq. ; see 
also Bacon’s Ahridgment, title “ Informations.” 

Various Kinds of Informations.— There are two broad classes of 
Infonnations : (1) Infonnations which are partly at the suit the 
, Crown, and partlj^ at that of a - subject These are usually bronpht upon 
^nal statutes which inflict a penalty upon convictmn of the offender, one 
part to the use of the Crowii and another to the use of the informer. 
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^ Such Informations are a species of qni tarn actions, only carried on by a 
■ criminal instep of a civil process. (As to these, see Qui Tam.) (2) In- 
» formations which are in the name of the Crown only. Tliese criminal 
♦ informations are subdivided into (a) those which arc filed ex officio by the 
Attorney- General, and (b) those in which, thongh the Crown is the 
nominal prosecutor, yet the Information is at the relation of some private 
person or common informer; such Informations are filed in the Queen’s 
Bench Division by the Queen’s Coroner and Attorney, usually called the 
Master of the Crown Office, who for this purj) 08 e is the standing officer of 
the public (see 4 Black. Com, ch. xxiii. s. iii.). 

Formerly certain suits might be instituted in Chancery by Information 
of the Attorney- or Solicitor-General. This class of Informations was, 
however, abolished by Order 1, r. 1 of the II. S. C. 1883, which provided 
that all suits which were formerly commenced by Information in the 
High Court of Chancery are henceforth to be instituted by action in the 
ordinary way. 

Informations were also filed by the Attorney-General in tht Court of 
Exchequer in Eevenue cases ; tliese are termed English Informations, they 
are unaffected by the Judicature Acts, and may still be resorteil to. As to 
English Informations, see the Crown Suits, etc., Act, 1865, 28 & 29 Viet, 
c. 102; Fowler’s Excliequer PracticCi 2nd ed., 1817, vol. i. pp. 103-105; 
A,-G. V. Williwtnson, 1889, 60 L. T. 930; see also the articles Excise; 
Inland Eevenue. 

As to Informations in the nature of (^no Warranto^ which arc civil 
proceedings, see the article Quo Waruanto. 


Ex Officio Informations. — Who may file, — The Attorney -General may 
in his discretion, and without leave, file an Information for any misde- 
meanour. In case of a vacancy in the office of Attorney-General the 
Solicitor-General has the same power (see, for example, It, v. Wilkes, 1770, 
4 Burr. 2553). 

It has been held that it is not competent to the Attorney-General of 
the Duchy of Lancaster to exhibit an Information in the High Court, and 
the Court will order an Information exhibited by him to be taken off the 
file on the application of the defendant, even after answer put in by the 
defendant {The Attomey-Oeneral of the Duchy of Laincaster v. Thx Duke of 
Devonshire, 1884, 14 Q. B. D. 195). 

Cases in which filed, — Though an Information may be filed in respect of 
any misdemeanour, it is the more appropriate mode of prosecuting such 
misdemeanours as peculiarly tend to disturb or endanger the government, 
or to affront the sovereign in the discharge of the royal functions, delay 
being thereby avoided in the prosecution of such offences (see 4 Black. Com, 
ch. xxiii. s. iii.). 

The Court ^11 never on motion grant leave for the Attorney-General to 
file an Information, because he has power himself to do so without leave 
(see 5. V. 1767, 4 Burr. 2090). • 

Libel, — An important class of cases in which Informations have been 
filed by the Attorney-General ex officio is that of libel. ^ In libels of a public 
character or reflecting on persons in a public position, the appropriate 
procedure is by Information. Thus Informations have frequently been filed 
for seditious libels such as libellous publications personally attacking the 
sovereign (see M, v. Clerk, 1728, 1 Barn. 304; B, v, Kndl, 1729, ibid, 305 ; 
11 R R. 748 ; B, v. WUkes, 1770, 4 Burr. 2527 ; B. v. LambeH and Perry, 
1810, 2 Camp. 398 ; B* v. Harvey and Chapman^ 1823, 2 Barn. & Cress, 
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257), or libellous publications attacking the administration or the constitu- 
tion generalljr, and tending to create disaffection (see J7. v. TuUMn, 1704, 
14 St. Tri. 1096 ; B, v. Brovm, 1707, 11 Mod. 86 ; B. v. FrancUin, 1731, 17 St. 
Trl 626 ; B. v. ^iner, 1733, 2 Bam. 293 ; B. v. (hoen, 1752, 18 St. TrL 1283 j 
B. V. Home, 1777, 20 St. Tri. 651 ; B. v. Gordon, 1787, 22 St. Tri. 175 ; B. v. 
8to(MeUe, 1789, 22 St. Tri. 237 ; B. v. Beeves, 1796, 26 St Tri. 630 ; B. v. 
Caibbett, 1804, 29 St Tri. 1 ; i2. v. Hunt, 1811, 31 St TrL 367 : B. v. Sutton, 
1816, 4 M. & S. 532 ; B. v. Burdett, 1820, 3 Bam. & Aid. 717). . , 

Libels on foreign sovereigns and ambassadors have aim been prosecuted 
hyexojffmo Information, on the ground that thej tend to involve this country 
in disputes and warfare (see B. v. HEon, 1764, Black. W. 510 ; B, v. Gordon, 
1787, 22 St TrL 175 ; B. v. Vint, 1799,27 St. Tri. 627; B. v. Peltier, 1803, 
28 St Tri. 617). 

The provision of the Newspaper libel and Ee^tration Act, 1881, 44 & 
45 Viet c. 60, a 3, that no criminal prosecution n>r a newspaper libk was 
to be commenced without the written hat of the Director of Public 
Prosecutions, did not apply to an ea; offido Information by the Attorney- 
General (see B. V. Yates, 1885, 14 Q. B. D. 648), nor apparently does sec. 8 
of the Law of Libel Amendment Act, 1888, which repeals the former pro- 
vision and requires the order of a judge at chambers to be first obtained in 
such case (see Short and Mellor, Or. Of. Pr. p. 262). 

Informations have also been filed in cases of blasphemous and obscene 
libels (see B. v. Waddington, 1822, 1 Bam. & Cress. 26 ; 25 B. B. 288 ; B. v. 
Curl, 1727, 2 Stra. 788 ; B. v. Wilkes, 1770, 4 Burr. 2527 ; B. v. Baton, 
1812, 31 St. TrL 927 ; B. v. Carlile, 1819, 3 Bam. & Aid. 161 ; 22 B. B. 333). 

Election Offences . — Corrupt practioes at parliamentary elections have also 
been prosecuted on ex offmo Information, e.g. bribery (B, v. leatham, 1861, 
3 £1. & EL 658; B. v. Boyes, 1861, 1 B. & S. 311 ; B. v. Charlessoorth, 1861, 
ibid. 460), intimidation {B. v. Conway, 1858, 7 Ir. B. C. L 507), and 
undue influence (i?. v. Duggan, 1873, 7 Ir. R C. L. 94). But the 
prosmution of these offences is now provided for by the Corrupt and 
Ill^l Practices Prevention Act, 1883 (see Corbdft Pbactices). 

Miscellaneous Cases. — ^Numerous other offences have been made the 
subject of an ea: offwio Information by the - Attorney-General, such, for 
example, as offences against the Bevenue; bribery of a Custom House 
officer (see 3 Chitty, Cr. Law, 689, 693 ; see also Bbibkbt) ; extortion {B. v. 
Douglas, 1846, 13 Q. B. 42); spreading false rumours (2 Chitty, Cr. law, 
527); riot and conspiracy (see 3 Chitty, Cr. Law, 1150); defrauding the 
revenue (see 4 Went. Pree. 442 et seq.)-, neglect of duty as Vice-Chancellor 
of University (B. V. Purnell, 1748, 1 Wils. 239); misdemeanour in exercise 
of office of justice of the peace (B. v. PJuUlips, 1767, 4 Burr. 2090); and 
numy other cases of misdemeanour. 

Modem Practice as to filing Ex Offmo Information. — In modem practice, 
however. Informations are rarely filed ex offjmo by the 4ttorney-General 
except by direction of one of the Houses of Parliament, or of some public 
department (see Cole on Informations, p. 9 ; Shortt on Informations, p. 5, 
note ; Short and Mellor, Cr. Of. Pr. 276), or in respect of misdemeanours 
committed by public officers in the execution of their office abroad (see the 
Criminal jurismetion Act, 1802, 42 Geo. m. o. 85, a 1), or in other cases of 
a very serious nature. Sir James Stephen, in summing up the modem 
practice with regard to tiie filing of a criminal Information ea; officio, states 
{Digest of Criminal Proeedwre,10%Z, p. 126, art. 198) tiiat Informatiohs are 
'nsuwy filed in oases of misdemeanours having a tendency to disturb the 
public peace or to interfere with good government, for instimee, cases of 
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' ne^tious libel, or other libels in which the public are interested, cases of 
official corruption, fraud, or misconduct, and cases of bribery. 

Procedure xm Ex Offixio InformtUum, — Before exhibiting an Information 
*ex^jfftc%o the Attorney-General in his discretion may call on the defendant 
to show cause why the Information should not be exhibited (see per Lord 
Mansfield, C.J., R v. Phillips, 1767, 4 Burr. 2090). 

The Information having been drawn (usually by a junior counsel), settled 
by the Attorney-General, engrossed on parchment and signed by the 
Attorney-General, •is filed at the Crown Office without any rule of Court or 
recognisance (see further as to the practice, Short and Mellor, Cr, Of, Pr, 
p. 278). It is now a common practice when an Information is filed exojffuAo 
for the Master of the Crown Office to give notice thereof to the person 
against whom it is filed (see Stephen, Digest of Criminal Procedure, 1883, 
p, 126, note). The Information may be amended by the Attorney-General as 
a matter of right at any time even after demurrer or plea (see R. v. Holland, 
1791, 4 T. E. 457 ; 2 R. E. 439 ; R, v. Wilkes, 1770, 4 Burr. 2528 ; Sh. rtt on 
Informations, p. 11). 

The Court has power to quash an ex officio Information (see Fountain's 
case, 1663, 1 Sid. 152), but this power is rarely, if ever, exercised, the 
Attorney-General, as above stated, having power to amend, or if necessary to 
enter a nolle prosequi, and prefer a new charge (see Shortt on Informations, 

p. 11). 

The practice with regard to the trial of an ex officio Information is with 
slight exception the same as that of criminal Informations not ex officio (see 
post under the head Procedure on Information), 

Criminal Informations not Ex Officio.— only ly leave, — Criminal 
Informations, with the exception of those filed ex officio, can only be filed by 
leave of the Court upon application. 

The Statute 4 & 5 Will. & Mary, c. 18, after reciting that Informations 
had of late been maliciously exhibited and prosecuted in the Court of King's 
Bench against persons in all counties of England for trespasses, batteries, 
and other misdemeanours, and that after the parties informed against had 
appeared to such Informations, and pleaded to the issue, the informers 
frequently abandoned the proceedings, enacted that Informations for any of 
the above-mentioned causes should not be exhibited or filed by the Clerk of 
the Crown in the Court of King's Bench without express order given by 
the Court, and prohibited the Clerk of the Crown from issuing any process 
upon any Information until the parties exhibiting the Information had 
been bound by recognisances to effectually prosecute the same. The Act 
does not extend to Informations exhibited ex officio (see ibid, s. 6). The 
grounds upon which an Information may be granted are not enumerated, 
but are left to the discretion of the Court (see R, v. Jolliffe, 1791, 4 T. R. 
atp. 290; 2RR 383). 

In accordance with this statute it is now provided by the Crown Office 
Rules, 1886, r. 46, that, with the exception of ex officio Informations, no 
Criminal Information is to be exhibited, received, or filed ^ at the Crown 
Office without express order of the Queen’s Bench Division in open 
Court, nor is any process to be issu^ upon any^ Information, other 
than an ex officio Information, until the person procuring such Information 
to be exhibited has filed at the Crown Office a recognisance in the penalty 
of £50 effectually to prosecute such Information, and to abide by and observe 
such orders as the Court shall direct. Such recognisance is to be entered 
into before the Queen’s Coroner and Attorney, or the Master of the Crown 
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OflSce, or a justice of the peace of the county, borough, or place in which 
the cause may have arisen {ibid , ; for form of recognisance to prosecute a 
Criminal Information, see C. O. R 1886, Form No. 27). 

Cam in which filed , — The objects of Informations filed by the Mastef of 
the Crown Office upon the complaint or relation of a private subject are 
enumerated by Blackstone as any gross and notorious misdemeanours, riots, 
batteries, libels, and other immoralities of an atrocious kind, not peculiarly 
tending to disturb the Government, for those are left to the f care of the 
Attorney-General, but which on account of their magnitude or pernicious 
example deserve the most public animadversion” (see 4 Com, ch. xxiii. 
s. iii.). 

The granting of leave to file an Information is entirely in the discretion 
of the Court (see per Lord Kenyon, C.J.,i2. v. Jolliffe, 1791, 4 T. B. at p. 290 ; 
2 R. R. 383). But the extraordinary intervention by means of a Criminal 
Information is a procedure of a high prerogative character reserved for 
oases of public importance (see per Cockburn, C.J., B, v. Lord Winchekea, 
1865, cited in 12 Q. B. D. at p. 327). And in modern practice the grounds 
upon which the Court will grant a Criminal Information at the instance of 
a private individual are considerably more restricted than formerly (see per 
Lord Coleridge, C.J., Jt. v. Labouchere, 1884, 12 Q. B. D. at p. 326). And at 
the present time leave to file a Criminal Information will be granted only 
in cases of misdemeanours of a serious and public character, such, for 
example, as libellous attacks upon and oflences by persons in some public 
or official position (see Shortt on Informations^ p. 13 ; Short and Mellor, 
Cr, Of, Pr. p. 257). 

Libel , — The granting of a Criminal Information in cases of libel has been 
said to be usually and properly confined to cases of magistrates, ministers, 
public officers, and persons in a high position, whose character was of such 
public importance as to require immediate vindication (see per Lord Black- 
burn, B, V. Lord WincheUca^ 1865, ant^. Thus Informations have been 
granted in respect of a libel on a member of the House of Lords imputing 
treason and reflecting on his speeches in the House {B, v. Haswell and Bate, 
1780, 1 Doug. K. B. 387) ; a libel reflecting on the official conduct of a town- 
clerk {B, V. Waite, 1743, 1 Wils. 22), and in cases of libels on magistrates. 
And though formerly Informations were frequently granted for serious 
libels on private individuals, the rule to be collected from the modern 
decisions is that a Criminal Information for libel can only be granted at the 
suit of persons who are in some public office or position, and leave to 
file an Information for libel will not be granted at the suit of a private 
person (see B, v. Lahouchere, 1884, 12 Q. B. D. 320, where the cases on the 
subject are collected and reviewed). In that case an application for leave to 
file a Criminal Information in respect of a libel upon a deceased foreign 
nobleman made by his representative was refused ; the fact that the appli- 
cant was not resident in this country appears strongly t# have influenced 
the discretion of the Court {see^ibid, 322). An application for a Criminal 
Information in cases of alleged libel will not be sanctioned by the Court if 
resorted to for the purpose of extorting an apology {B, v. “ The World,” 1876, 
Cox C. C. 305), and in such cases the counsel who applies for an Information 
must give an undertcdcing on the part of the prosecutor that it shall be 
tried and carried to its legitimate conclusion (ibid. p. 308). 

Informations have been granted for libels reflecting on a society /)r body 
of persons, such as the clergy of a diocese (B, v. WiUiams, 1822, 6 Barn. & Aid. 
696), the East India Company (R v. Jenowr, 174^), 7 Mod. 401), a community 
of Portuguese Jews settled in England {R v. OAorn, 1732, 6 Bam. 138), 
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0be justices of peace for a county (J2. v. Alderton, 1755, cited in 6 Barn. & 
Aid. 596 ; ii. V. Holloway, 1775, ibid,). 

It has been held that sec. 3 of the Newspaper Libel and Registration 
■ A%t, 1881, 44 & 45 Viet. c. 60, which required the written fiat of the 
Director of Public Prosecutions to be obtained before the coinmenceinent of 
any criminal prosecution against any proprietor, publisher, or editor, or any 
person responsible for the publication of a newspaper, for any libel published 
therein, dii not apply to a Uriininal Information for libel filed by order of 
the Court (Fatemv, The Queen, 1885, 14 Q. B. D. 648). That section was 
repealed by the Law of Libel Amendment Act, 1888, 51 & 52 Viet c. 64, 
sec. 8 of which Act requires the order of a judge at chambers to be obtained 
before the commencement of any such criminal prosecution. It would seem 
that it is not necessary to obtain such an order before commencing a 
prosecution by way of Criminal Information (see Short and Mellor, Cr, Of. 
Fr. p. 262). 

Offences hy Magistrates ami Public Officers . — An Information will be 
granted against a magistrate in respect of any illegal act done **iruptly or 
oppressively, but unless it be shown that he acted from a dishonest, oppres- 
sive, or corrupt motive, leave will not be granted for a Criminal Information 
(see R, V. Borron, 1820, 3 Barn. & Aid. 432 ; 22 R. R. 447 ; and C. O. R. 
1886, r. 48 ; see also R. v. Williams, 1762, 3 Burr. 1317 ; Ex parte Fentiman, 
1834, 2 Ad. & E. 127 ; R. v. Jackson, 1787, 1 T. R. 653 ; 1 R. R. 343 ; R, v. 
Barker, 1800, 1 East, 186 ; R. v. Williamson, 1820, 3 Barn. & Aid. 582). 
When there is gross misbehaviour on the part of justices which could 
not be attributed to mistake or ignorance of law, an Information may be 

- . ^ .W-. f ^ ti. m I*. * / T) .... 



decision by a justice in a case in which he is directly interested {It. v, 
Davis, 1772, Lofft, 62 ; R. v. Whaiely, 1829, 4 M. & R 431), for improperly 
refusing or granting licences {R. v. Will/iavis, 1762, 3 Burr. 1317 ; R. v. 
ffann and Price, 1765, ibvi. 1716; R. v. Holland and iostev, 1/87, 1 1. R 
692), for appointing overseers from a corrupt and improper motive (if. v. 
JJ. of Somersetshire, 1822, 1 D. & R 443), for corruptly and wilfully making 
•a false return to a mandamus (if. v. Spotland, 173o, Lee t. Hard. 184; R- f - 
Pettiward, 1769, 4 Burr. 2452; R, v, JJ, of Lancashire, 1822, 1 D. & R. 
486), or for neglect of duty in not using force to repress a riot {R. v. 
Homing, 1833, 5 Barn & Adol. 666). 

So also an Information will lie against persons holdmg public ottice or 
in some public position in respect of wilful misconduct or breach of duty m 
such office or position (see if. v. Herlert, 1759, 2 Ken. (Ld.) 466 ; 

1743, 1 Wili 41 ; R. v. Tarrant, 1767, 4 Burr. 2106 ; R. v. Robe, 183o, 
2 Stra. 999 ; see, however, if. v. Compton, 1783, Cald. 246, and R. v. ^nmngs, 
1845, 2 D. & R 741). An Information was granted against Higlway 
Commissioners for acts exceeding their pov/ers (R. v. Rogers, Ken, 

(Ld.) 373), and against the inhabitants of a parish for non-repoir of a r^ 
where an indictment had been thrown out by the Grand "^*7 (■"• 
Inhabitants of Upton St. Leonards, 1847, 10 Q. B. 827). 
accept an office of a public nature, e.g. high sheriff (R v. IT/wdrw, 178 , 
2 T. R 731; but see if. v. Qrosvewrr, 1743, 1 Wils. 18 ; and A. v. Sh^- 
lingUm, 1735, Andr. 201, note) or mayor (if, v. Demson, 1758, 2 Ken. (i«.; 
259), has also been prosecuted by Information. ^ 

Offences against the Administration of JvMwe . — 
pervert or interfere with the administration of justioe, such as the publica- 
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tion by a defendant of handbills to influence a jury (see B. v. Jolliffe, 1791, 
4 T. E. 285 ; 2 E. E. 383 ; see also M, v. Phillips, 1764, 3 Burr. 1564) ; con- 
spiring to obtain a false verdict (see B, v. Opie and Dodge, 1670, 1 Saund. 
486); bribery of a juror (JB. v. Young, cited 2 East, 14); attempting Ijo 
persuade witnesses not to appear and give evidence {B, v. Lawley, 1731, 
2 Stra. 904), may be the subject of Criminal Informations, but such cases 
are usually treated as contempts of Court (see Contempt of Couet ; see 
also Embeaceey). •* 

CoTispiracy, etc. — Criminal Informations lie in some cases of conspiracy 
to do unlawful acts (see B. v. Green, 1781, 3 Doug. K. B. 36, where several 
unreported cases are referred to; B. v. Lynn, 1733, 2 Barn. 242), such as a 
conspiracy to raise the price of necessaries of life (see per Lord Mansfield, 
B. V. Norris, 1758, 2 Ken. (Ld.) 301), or a conspiracy by certain traders to 
ruin rivals (see B. v. Hadley, 1774, 6 Went. Free. 439; see also B. v. 
Leigh, 1774, ibid. 443). 

Election Offences. — The offences of rioting or intimidation at parliamentary 
elections (see the Corporation of Bewdlefs case, 1708, Holt Eep. 353), 
and bribery or attempting to bribe at parliamentary elections (see B. v. 
Pitt, 1762, 3 Burr. 1335 ; B. v. Isherwood, 1758, 2 Ken. Ld. 202 ; B. v. Taylor, 
1700, 12 Mod. 314), have been prosecuted by Criminal Information ; so also 
have similar offences at the election of the mayor of a borough (see B. v. 
Plympton, 1724, 2 Eaym. (Ld.) 1377 ; B. v. Spinage, cited in Black. W. at 
p. 383 ; B. V. Mayor of Tiverton, 1723, 8 Mod. 186). There is now, however, 
statutory provision for the prosecution of such offences (see Corkupt 
Practices). 

Bribery. — The offence of bribery at common law is punishable on 
Information (see B. v. Vaivghan, 1769, 4 Burr. 2494; see also the article 
Bribery). 

Breach of the Peace. — Leave to file an Information has been given in some 
cases of rioting, riotous assembly, or assault tending to the disturbance of 
the public peace (see B. v. Wroughton, 1765, 3 Burr. 1683; B. v. Hunt, 
1754, 1 Ken. (Ld.) 108 ; Prynn^s case, 1690, 5 Mod. 459 ; B. v. Qwilt, 1840, 
11 Ad. & E. 587) ; in the case of rioting and conspiracy to ruin trade {B. v. 
Hadley, 6 Went. Free. 439), or to injure an individual {B. v. Leigh, ibid. 
443) ; sending a challenge tending to provoke a breach of the peace {B. v. 
Morgan, 1780, 1 Doug. K. B. 314; B. v. Younghusband, 1835, 4 Nev. & M. 
860; but see B. v. Hankey, 1757, 1 Bun*. 316 ; B. v. Willett, 1795, 6 T. E. 
294 ; B. V. Larrien, 1837, 7 Ad. & E. 277 ; B. v. Kieman, 1856, 1 Cox C. C. 6). 

Modern Practice as to granting Crimmal Informations. — The foregoing 
cases are merely intended to be illustrative of the type of cases in which 
leave to file a Criminal Information has been obtained. They do not, how- 
ever, in any sense, present an exhaustive category, for the jurisdiction in 
granting leave for a Criminal Information is discretionary, and the Court 
may grant leave in any case of serious misdemeanour if the circumstances 
be such as, in the opinion of the Court, demand the exercise of the extra- 
ordinary remedy. But it is an invariable principle not to grant a rule for 
a Criminal Information upon evidence which would not justify a Grand 
Jury in finding a true bill of indictment for the same offence (see per Lord 
Denman, C.J., Er^ parte Williams, 1841, 6 Jur. 1133). Hor, in general, will 
a rule be granted against any person for an illegal act committed by him 
under a bond fide conviction that he was exercising a legal rigljt (see 
Stephen, Digesi of Criminal Procedure, art. 206). And Informations may 
be refused on the ground that there is some other adequate remedy, civil 
or crimmal (see B. v. Watson, 1788, 2 T. E. 199 ; 1 R K. 461 ; B. v. Xera 
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Vane, 1747, 1 Black. W. 18; B. v. Gknrehwardem of /Sf. B<Mph. 1763, 
ibid. 443; B. v. Ford, 1728, 2 Stra. 1130); that the applicaut has elected 
to pursue some other remed 7 (see R v. Fielding, 1759, 2 Burr. 719 ; R v. 
^rrow, 1788, 2 T. R 198 ; 1 R R 459 ; R v. MarduM, 1855, 4 EL & BL 
475 ; however, R v. GwiU, 1840, 11 Ad. & E 587); that the matter is 
too trivial to be the subject of a Criminal Information (see B. v. Proby, 

1756. 1 Ken. (Ld.) 250) ; that the applicant is equally guilty (see B, v. Peach, 

1758. 1 B«rr. 548 ; see also B. v. Wroxtghtmi, 1765, 3 Burr. 1683); or that 
there has been uifreasonable delay that cannot be accounted for (see B. v. 
Bobinson, 1764, 1 Black. W. 542; B. v. Murray, 1837, 1 Jur. 37 ; see also 
C. 0. E. 1886, r. 48). As to the general reasons for refusing to grant Infor- 
mations, see per Lord Mansfield, C.J., JB. v. liolnmony 1764, 1 Black. W. 542. 

The power of the Court upon motion to grant leave for a Criminal 
Information is, in fact, in modern times used very sparingly, chiefly in 
cases of misdemeanour by or against official persons or libels on public 
men (see Stephen, General View of the Criminal Law of England jiid od., 
1890, p. 165). And, though a rule for a Criminal luformat’ may be 
granted for any misdemeanour, Sir James Stephen in epitomising tlie 
practice states (Digest of Criminal Procedure, 1883, p. 131, art. 206) that 
it is usually only granted in cases of libels on i)rivate individuals when 
attended with circumstances of aggravation ; and illegal acta committed by 
magistrates, or inferior public officers, from corrupt or vindictive motives, 
and not merely from ignorance or mistake. 

Procedure on Information. — The filing of an ex ojffieio Information by 
the Attorney-General or Solicitor-General has already been noticed (see 
ante). It is now proposed to consider briefly the jnacticc in obtaining 
leave to file a Criminal Information by a private prosecutor. The 
subsequent procedure is, in nearly all respects, the same in l)oth classes of 
Informations, and they will therefore be treated together, any points of 
difference being indicated. 

Application for Criminal Information.-^ a general rule, notice of 
intention to apply for a Criminal Information is not necessary. But no 
application can be made for a Criminal Information against a justice of the 
peace for misconduct in his magisterial cajmeity, unless a notice containing 
a distinct statement of the grievances, or acts of misconduct complained 
of, has been served personally upon him, or left at his residence, with some 
member of his household, six days before the time named in it for making 
the application (C. 0. E. 1886, r. 47 ; see also R. v. ITeming, 1833, 5 Barn. 
& Adol. 666; Ex parte Fentiman, 1834, 2 Ad. & E. 127 ; and for form of 
notice, see C. O. E. 1886, Form No. 29). 

The application for a Criminal Information must be made to a 
Divisional Court by a motion for an order nisi, within a reasonable time 
after the offence complained of (C. 0. K. 1886, r. 48; see also It v. 
Robinson, 1764, 1 Black. W. 542 ; R. v. Jfpm?/, 1837, 1 Jur. 37 ; R. v. Hext., 
1840, 4 Jur. 339 ; R. v. Harris, 1844, 13 L. J. M. C. 162). 

Where an application is made for an Information against a justice of 
the peace for misconduct in his magisterial capacity, the applicant must 
depose on affidavit to his belief that the defendant was actuated by 
corrupt motives, and further, if for an unjust conviction, that the defendant 
is innocent of the charge (C. 0. E. 1886, r. 48 ; see also R, v. Jaxkson, 1787, 
1 T. E. 653 ; 1 E. E. 343 ; B. v. Willwnson, 1820, 3 Barn. & Aid. 582 ; 
Ex parts FerUiman, 1834, 2 Ad. & E. 127 ; R, v. Athay. 1758, 2 Burr. 653 ; 
-B. V. Webster, 1789, 3 T. E. 388). 
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As to the form, contents, stamping, swearing, and filing of the affidavits 
used on the application, see C. 0. E. 1886, rr. 5-27. 

An exculpatory affidavit is generally necessary from the person com- 
plaining (see It. V. Athay^ 1758, 2 Burr. 653 ; H. v. Haswelly 1780, 1 Doifg. 
K. B. 387), but there are some exceptional cases in which it is not required 
(see, for example, R. v. Dennison, Lofft, 148 ; R. v. Williams, 1822, 5 Bam. 
& Aid. 595 ; 24 E. E. 480 ; see also R. v. Haswell, 1780, 1 Doug. K. B. 387). 
When the application is against a magistrate the applicant musif depose to 
his innocence of the offences charged, and, in a case of libfel, expressly deny 
the truth of all the imputations (see R. v. Athay, 1758, 2 Burr. 653 ; R. v. 
Bickerton, 1722, 1 Stra. 498). The affidavits must afford such evidence as 
would enable a Grand Jury to find a true bill on indictment (see R. v. 
Willett, 1795, 6 T. E. 294). 

The application by motion to the Divisional Court for a Criminal Infor- 
mation must be made by counsel, and a prosecutor will not be heard in 
person (see R. v. JJ. of Lancashire, 1819, 1 Chit. Eep. K. B. 602 ; 22 E. E. 
823 ; R. V. Brice, 1819, 2 Barn. & Aid. 606 ; Ex parte Pitt, 1833, 2 D. P. C. 
439). 

Cause may be shown against the granting of the rule nisi, and defences 
may be raised at the hearing. If no cause be shown the order will be 
made absolute upon the affidavit of service. If the order is made absolute 
it must be drawn up at the Crown Office. The next step is the drawing 
up and engrossing of the Information. The Information is usually settled 
by counsel. 

No appeal lies from the decision of the Divisional Court in granting 
or refusing an order nisi for a Criminal Information, or in discharging, or 
making absolute, such an order. It being a criminal matter, the only 
appeal is for error on the face of the record (see Ekrok ; see also R. v. Steel, 
1876, 2 Q. B. D. 37). 

Form of Information . — The form of Criminal Information given in the 
Appendix to the Crown Office Eules, 1886 (Form No. 30), is as follows : — 

Form of Criminal Information. 

Middlesex to wit. 

Be it remembered that , Esquire, Coroner and Attorney of our 

present Sovereign Lady the Queen, in the Queen’s Bench Division of Her Majesty’s 
High Court of Justice, before the Queen herself, who for our said Lady the Queen in 
this behalf prosecutes in his own proper person, comes hereunto Court before the Queen 
herself, at the Royal Courts of Justice, London, on \ihe da/y the order was rmde absolute]. 
And for our said Lady the Queen gives the Court here to understand and be informed, 
that [state offence and then proceed in the same manner as if it were an indictmentX 

Second Count. — And the said Coroner and Attorney of our said Lady the Queen, for 
our said Lady the Queen, further gives the Court here to understand and be informed 
that, etc. 

(To conclude.) 

‘hereupon the said Coroner and Attorney for our said Lady fhe Queen prays the 
consideration of the Court here in the premises, and that due process of law may be 
awarded gainst him, the said B. Q.^ in this behalf to make him answer to our said 
Lady the Queen touching and concerning the premises aforesaid. 

(Signed) (Queen’s Coroner and Attorney). 

Form of Ex Officio Information by the Attorney-General. 

An ex officio Information by the Attorney-General or Solicitor-General is in the same 
form as that of a Criminal Information given above, using the name of the Attorney- 
General or Solicitor-General instead of the Queen’s Coroner and Attorney (see JD. 0. B- 
1886, Form No. 31), thus — 

Be it remembered that Sir Richard Webster, Xnight, Attorney-General of our 
present Sovereign Lady the Que^ who for our said Lady the Queen in this behali 
prosecutes, whereupon, etc., the said Attorney-General, etc., as in the prayer. , 
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X With the exception of the formal parts^ a Criminal Information is 
drawn in the same way as an indictment for the same offence, and the 
same certainty is required as in an indictment (see Bacon, Abr, tit. ** Infor- 
mations ” (C) ; 2 Hawk. Pleas of the Crown, ch. 26, s. 4). Subsequently it is 
engrossed in parchment like an indictment, and then signed by the Master 
of the Crown Office and filed at the Crown Office. Before process can 
issue upon the Information recognisances must, as before stated, be entered 
into and filed at the Crown Office to ensure its prosecution (see C. 0. R. 
1886, r. 46 ; see also v. Broolcc, 1788, 2 T. R. 190). 

Appeararwe, — The defendant to the Information must enter or cause to 
be entered in a book at the Crown Office an appearance to the Information 
(see C. 0. R. 1886, r. 83). 

The prosecutor may, as against any defendant to an Information, obtain 
a'certificate from one of the officers of the Crown Office of an Information 
having been filed (see ibid, r. 86 ; for form of such certificate, sec ibid. Forms 
Nos. 41 and 42), and upon production of such certificate to a judge h i may, 
if necessary, issue a warrant under his hand to apprehend the -{crendant, 
and cause him to be brought before liiin, or some other judge, or a justice 
of the peace, to be dealt with according to law {ibid, r. 87 ; for form of 
warrant, see ibid. Forms Nos. 43 and 44). If it l)e proved upon oath 
before such judge or justice that the person apprehended and brought 
before him is the person charged and named in the Information, he may, 
without further inquiry or examination, be* committed to prison by a 
warrant, or admitted to bail {ibid, r. 88 ; and for form of warrant, see 
ibid. Form No. 45). 

Attachment, etc, — ^When any Information is filed, and the ilefendant is 
under terms to appear immediately, and does not enter an a])pearance, the 
prosecutor may serve a notice upon liim to appear within five days, and in 
default of appearance may move the Court ex parte for leave to enter an 
appearance for him, or if the notice was ])erBonally served for an attach- 
ment {ibid, r. 90). As to the defendant obtaining bail to avoid arrest, see 
ibid, r. 91 ; and as to bail after arrest, ibid, r. 92. As to entry of appear- 
ance to the Information and plea where the defendant is in custody for 
want of bail, see ibid, r. 93. 

A subpoena to answer the Information may be issued against the 
defendant instead of applying for a warrant, and this is the usual jracticje (see 
ibid, r. 94 ; for form of subpoena, see ibid. Form No. 51) ; and if the defendant 
does not appear within four days after the day named in the subpoena to 
answer, the prosecutor, upon filing an affidavit of Ber\ice, inay issue a writ 
of attachment {ibid, r. 95; for form of affidavit of service to answer an 
Information, and for form of writ of attachment to answer an Information, , 
see ibid. Forms Nos. 53 and 54). 

Proceedings in outlawry may be taken to cx)m])el an appearance to an 
Information, bqt are now rarely, if ever, resorted to (see Outlawky ; see also 
C. 0. R. 1886, rr. 99-121). 

Discharge of Defendant, — Wlien the defendant is detained in prison for 
want of bail for his appearance to the Information, and the prosecutor does 
not proceed within one calendar month after the commitment, the defendant 
after the expiration of that time must be discharged by order of the Court 
or a. judge upon entering a common appearance to the Information, unless 
goqfi cause is shown to the contrary ; the defendant or his solicitor must 
give eight days’ notice of his intention to apply for such order {ibid, C. 0. R. 
1886, r. 44). . x . 

Pleadings, — On the appearance of a defendant to the Information an 
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order to plead may be dravn up at the Oro^ Office by the prosecutor or 
his solicitor (see iM. r. 132). The order to plead expires in ten days after 
service, thereof, but the time may be extended on application by summons 
to a judge at chambers (see ibid. rr. 131, 133). The defendant may plead 
guilty, or in defence may raise a plea in abatement, a demurrer, a plea of 
not guilty, or, in cases of libel, a plea of justification. As to the rules with 
regard to pleading to an Information, see ibid. rr. 128-133. See also 
Abatement; Demubreb; Justification; Libel; Plea. r 

Notice of Trial . — ^Notice of trial must be given before entering the record 
for trial (C. (>. B. 1886, r. 151). The notice of trial must state the place at 
which the trial is to be held, e.g. London or Middlesex, or at the assizes, 
and the day on or after which the record is to be tried (ibid. r. 148 ; see also 
rr. 152,153). Ten days’ notice of trial must be given in all case8,unle8s a longer 
notice be ordered by the Court or a judge, or the party to whom it is given 
consents to take short notice of trial, i.e. at least four days’ notice (ibid. 
rr. 150, 151). If the prosecutor or relator does not, within six weeks after 
issue joined, or within such extended time as may be allowed, give notice 
of trial, the defendant may give such notice, and when the defendant is 
bound by recognisance to give notice of trial, the prosecutor may in all 
cases give notice by proviso (Und. r. 149). 

EtUering Record for Trial . — If the prosecutor or relator, after having 
given notice of trial for London or Middlesex, does not enter the record 
within six days, the party to whom notice may have been given is at 
liberty to enter it with the leave of a Court or judge. The record is 
entered for trial in the same way as actions are entered for trial. For form 
of record of Criminal Information for trial, see C. 0. R 1886, Form 
No. 92 ; and for form of record of ex offloio Information for trial, see ibid. 
Forn^ No. 93. 

If an ex ofmo Information is not brought on for trial within twelve 
months after the plea of not guilty has been pleaded, the defendant may, 
on application to the Court in which the prosecution is pending, obtain an 
order authorising him to bring on the trial, and he may bring on the trial 
accordingly, unless a nolle prosequi has been entered (see the Pleading in 
Misdemeanour Act, 1819, 60 Geo. m. and 1 Geo. iv. c. 4, s. 9). 

Where the prosecutor on any Information not ex ofmo does not pro- 
ceed to trial within a year after issue joined, or if the prosecutor causes a 
noMe prosequi to be entered, the Court on motion may award the defendant 
his costs to the amount of the recognisance entered into, by the prosecutor 
on filing the Information (see C. 0. R 1886, r. 49). • 

Trial . — The trial of an Information is conducted in the same manner as 
the trial of an indictment at assizes, and the rules as to procedure and 
evidence are the same (see B. v. Purnell, 1748, 1 Wils. 239). The trial is 
in the Queen’s Bench Division, on the civil side, or in the Nisi Prius Court 
at Assizes, before a judge and a common or special jury. , A special jury 
may be obtained eitner by the prosecutor or the defendant upon giving 
a similar notice to that required in civil cases (see C. 0. B. 1886, 
r. 158). 

The Attorney-funeral may in the case of an ex offido Information 
demand a trial at bar (see B. v. Joh/nson, 1725, 1 Stra. 6&), but a trial at 
bar can only be ImmI by order of the Court (see 0. O. R 1886, r. 160). As 
to the practice in the cases of trials at bar, which are now extreme]^ rare, 
see the Crown Office Buies, 1886, rr, 160-165 ; see also Bab, Trial at. 

The Attorney-General at the trial of an ex ojimo Information has the 
right of reply, but he has not got this right when he appears for a private 
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prosecutor (see B. v. Home, 1777, 20 St. Tri. at p. 660 ; see also R v. BM, 
1829, Moo. & M. 440). 

Acquittal. — Where on the trial of the Information the defendant is 
itequitted by the jury, even where there has been a misdirection, no new 
trml can be obtained, it being the settled practice that in all cases of a 
criminal nature where the defendant is in danger of imprisonment no new 
trial will be granted if the defendant having stood in that danger has been 
acquittedi (see R. v. Duncan, 1881, 7 Q. B. U. 199, where it was held that 
upon the trial oS an indictment where the defendant was acquitted, a new 
trial, on the grounds of misreception of evidence, misdirection, and that the 
verdict was against the weight of evidence,* could not be granted). 

The acquittal of the defendant at the trial, therefore, terminates the 
proceedings on the Information. 

Sentence. — Where on the trial of an Information the defendant is con- 
victed, if it be an ex offido Information the Attorney-General has the right 
to elect whether sentence shall be passed by the judge who tried the case 
or shall be postponed to the ensuing term (see C. 0. E. 1886. r. 172). But 
in the case of a conviction on the trial of an Information by a private 
prosecutor, sentence must be passed by the Queen’s Bench Division (see 
Shortt on Informations, p. 86). 

A defendant who on the trial of an Information has been found guilty 
must, as a general rule, be personally present in Court at the time when 
seiitence is pronounced (see R. v. Hann and Price, 1765, 3 Burr. 1786), 
though under special circumstances, where a fine only will be inflicted, leave 
may be obtained on motion to dispense with his personal appearance (see 
Shortt on Informations, p. 92 ; Cole on Informations, p. 100). 

As to bringing up a defendant for judgment who after conviction is 
committed or detained for want of bail, see C. 0. E. 1886, r. 45 ; and as to 
notice to the defendant to appear to receive sentence where he is not under 
recognisance, ibid. rr. 176, 177). 

When a defendant is brought up for sentence on an Information affidavits 
in mitigation (see R. v. Burdett, 1821, 4 Barn. & Aid. 314; 23 R R. 284) or 
in aggravation (see R. v. Sharpness, 1786, 1 T. E. 228 ; 1 E. E. 417 ; see also 
R. V. Pinkerton, 1802, 2 East, 357) may be used. After the notes of the 
trial have been read the affidavits, if any, produced on part of the defendant 
are to be read, and then any affidavits produced on the part of the prosecu- 
tion, after which the counsel for the defendant is heard, and lastly the 
counsel for the prosecution (see C. O. R. 1886, r. 180 ; see also R. v. Bunts, 
1788, 2 T. E. 683 ; R. v. Bignam, 1837, 7 Ad. & E. 593). The procedure on 
sentence of a defendant after judgment by default varies slightly. The 
prosecutor’s affidavits must be first read, then the defendant’s affidavits,# 
after which the counsel for the prosecution is heard, and lastly the counsel 
for the defendant (see C. 0. R. 1886, r. 181). Where no affidavits are pro- 
duced, the counsel for the defendant is to be first heard, and then the 
counsel for the prosecutor (fhid. r. 182). 

Entry of Verdict, etc. — Upon every trial of an Information, whether at 
the assizes or at the sittings in London or Middlesex, the Associate, Clerk 
of Assize, or Master must enter in a book to be kept for that purpose the 
verdict of the jury, and all such findings of fact, if any, as the judge may 
direct to be entered, the directions, if any, of the judge as to judgment, the 
certificates, if any, granted by the judge, and the sentence of the judge if 
thea passed (C. Q. R. 1886, r. 171). A certificate, signed by the Associate, 
of such verdict, finding,^or direction, judgment, or sentence, must be filed 
at the Crown Office by the Associate, and judgment upon the postea may 
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be entered at the Crown Office after the expiration of the time limited for 
applying for a new trial, or for entering judgment non olstarUe veredicto, or 
arresting judgment, unless otherwise ordered (jMdr, for form of certificate, 
Und, Form No. 103 ; as to ih^postea and judgment thereon, see iUd, r. 179, 
and Forms Nos. 104, 106). 

Caste, — ^Where on conviction on Information not ex officio a fine is 
inflicted on the defendant, the private prosecutor is entitled, under the 
writ of Privy Seal, to a third part of the fine if his costs amount to so 
much, and if t^e costs amount to more, the Lords of the Treasury may 
on petition allow him a further part or the residue of the fine (see 
Shortt on Informations, p. 98; as to the procedure for obtaining one- 
third of the fine, see ibid,). 

Where on Information by a private prosecutor for libel judgment 
is given for the defendant, he is entitled to recover from the prosecutor the 
costs sustained by him by reason of the Information, and upon a special 
plea of justification to such Information if the issue be found for the 
prosecutor, he is entitled to recover from the defendant the costs 
sustained by the prosecutor by reason of such plea (see C. 0. E. 1886, 
r. 50; see also the libel Act, 1843, 6 & 7 Viet. c. 96, s. 8 ; JS. v. Steel, 
1876, 1 Q. B. D. 482; R, v. Latimer, 1850, 15 Q. B. 1077). In other 
cases, however, costs do not follow the verdict (see Short and Mellor, 
Cr, Of, Pr, p. 275). But if the prosecutor, on any Information not ex 
officio, does not proceed to trial within a year after issue joined, or if 
the prosecutor causes a nolle prosequi to be entered, or if the defendant 
be acquitted, unless the judge at the time of trial certifies that there 
was rea8onal3le cause for the Information, the Court, on motion for the 
same, may award the defendant his costs to the amount of the 
recognisance entered into by the prosecutor on filing the Information 
(see C. 0. E. 1886, r. 49; see also R, v. Filewood, 1787, 2 T. E. 145; 
1 E. E, 362 ; R, v. Brooke, 1788, iUd, 190 ; and as to the proper mode 
of obtaining such costs, see R, v. Savile, 1852, 18 Q. B. 703). See 
further as to costs, Shortt on Informations, pp. 98-100; Short and 
Mellor, Cr, Of Pr. pp. 238-246 and p. 275 ; see also the article Costs. 

New Trial, etc . — A new trial may be moved for where the defendant 
has been convicted, but in the case of an acquittal the matter is 
absolutely at an end, and, as before stated, a new trial will not be granted. 
As to the practice in applications for a new trial, or to enter judgment 
non obstante veredicto, or to arrest judgment, see the Crown Office Eules, 
1886, rr. 166-169. The grounds upon which a new trial may be 
granted are, that there was a wrongful reception or rejection of evidence, 
• misdirection, surprise (see R. v. WhUehouse, 1852, Dears. C. C. 1), that 
the verdict was contrary to the evidence, or that there was misbehaviour 
On the part of the jury (see R. v. Fowler, 1821, 4 Barn. & Aid. 273 ; see 
also 2 Hawk. Pleas of the Grown, ch. 47, s. 12). , 

Error. — As to proceedings by writ of error, for error on the face of 
the record, and the circumstances under which they may be taken, see 
the article Error, Writ of. See also as to the practice with regard to 
proceedings in error, the Crown Office Eules, 1886, rr. 183-215. 

.General . — The above sketch of the practice on the trial of an 
Inforjnation and of the proceedings previous and subsequent to the 
trial, is necessarily incomplete ; for further detail reference shoujd be 
made to the Crown Office Eules, 1886, and to the authorities mentioned 
below. 

See also Qui Tam; Quo Warranto. 
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[^tt^Aor*ies.— Comyns, Digest, tit. “Information”; Bacon, Abridg- 
ment, tit. “Informations”; Hawkins, Pleas of the Crown, vol. ii. ch. 26; 
Crude, Crown Prcustwc, 1828; Cole on Informations, 1843; Shortt on 
Informations ((Criminal and Quo Warranto), \ Short and Mellor, 
Crown Office Practice, 1890 ; Archbold, Pleading and Evidence in 
Criminal Cases, 21st ed., 1893.] 


Informer has primarily the same meaning as informant, but is 
most commonly applied (1) to accomplices in crime who turn Queen’s 
evidence (see A^rover; Accomplice); (2) to common informers, ie. 
persons who institute legal proceedings with a view to recovering the 
reward offered by statute in such a case, irrespective of any particular 
grievance suffered by them through the breach of the statute. 

In the case of criminal proceedings, any person may institute pro- 
ceedings on behalf of the Crown unless a statute otherwise provides. 
But civil proceedings for penalties by persons not direct!} aggrieved 
cannot be instituted unless a statute so permits. 

Actions by common informers are termed gni tarn actions, or popular 
actions, when the informer recovers the statutory penalty (Jam pro domjnd 
regind quam pro se ipso). All suits by informers for penalties must be 
brought witliin a year of the offence, unless a longer or shorter time is 
limited by statute (31 Eliz. c. 5, s. 5 ; Dyer v. Best, 1866, L. R. 1 Ex. 152). 
As a general rule, a penalty prescribed by statute goes to the Crown, 
unless another destination is given it by the statute, whether to the 
informer or to the poor of the parish, or the metropolitan police fund, or 
the prosecuting local authority (see Bradlaugh v. Clarke, 1882, 8 App. Cas. 
354; Huntington v. Attrill, [1893] App. Cas. 150). 

Under a very old statute, 28 Edw. i. c. 10, provision is made for punish- 
ing false informers. 

Actions for penalties by informers are not criminal proceedings for 
purpose of venue (R. S. C. 1883, Order 20, r. 1), which for civil purposes 
appears now to be abolished (see Buckley v. Hull Docks Co., [1893] 2 Q. B. 
93 ; 56 & 57 Viet. c. 61, s. 2). But discovery of documents or by inter- 
rogatories will not be given (see Hobbs v. Hudson, 1890, 25 Q. B. D. 232 ; 
Sattnders v. Wicl, No. 1, [1892] 2 Q. B. 321 ; Mexborough (Earl) v. Whitwood 
Urban District Council, [1897] 2 Q. B. Ill), and such actions may not be 
compromised without the leave of the Court (R. S. C. 1883, Order 50, 
rr. 13, 14, 15). A collusive action is unlawful and ineflectual (4 Hen. vn. 
c. 20; Crirdlestone v. Brighton Aquarium Co., 1878, 3 Ex. D. 137 ; 4 Ex. D. 
107). Corporations cannot sue as common informers for penalties except 
under express statutory authority (18 Eliz. c. 5, s. 7 ; Shoreditch Guardians 
V. Franklin, 1878, 3 C. P. D. 377), nor is this rule altered by the Interpreta- 
tion Act, 1889r(52 & 53 Viet. c. 63, s. 2 (2)). 

See Penal Action. 


Infortunlanip Homicide per— Homicide committed in the 
course of doing a lawful act, and without any intention of doing hurt, as, for 
example, when the head of an axe with which a person is at work aociden£- 
8jly<flies off and kills a bystander.^ Under the old law, if a person was 
found guilty of having committed homicide per iTfortuniam, or, as it is more 
generally termed, by misadventure, he was technically liable to the penalty 
of forfeiture of his goods, but in practice he obtained a pardon and writ of 
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restitution as a matter of course ; sometimes, indeed, the judge would permit 
or direct a general verdict of acquittal (4 Black. Com, 182, 188). By sec. 7 
of 24 & 26 Viet. c. 100, it is, however, expressly provided that no punish- 
ment or forfeiture shall be incurred by any person who shall kill another Ify 
misfortune, or in hie own defence, or in any other manner without felony. 
See HoMicinE. 


Infringfement. — See Copvbight; Designs; Patents; Trade 
Marks. 


In full. — Where a landlord promised his tenant that if he would 
continue to pay his rent in full without deducting anything for pro- 
perty tax, he, the landlord, woiUd repay to him all sums which he had 
paid or should pay for such property tax, it was held that this agree- 
ment was not void as “ an agreement for the payment of rent in full ” 
within sec. 103 of 5 & 6 Viet. c. 35 (Lamb v. Brewster, 1879, 48 L. J. Q. B. 
421). 

The keeping by a creditor of a cheque sent by his debtor “in full 
of all demands ” is not as a matter of law conclusive evidence of accord 
and satisfaction (Day v. M'Lea, 1889, 22 Q. B. D. 610). See vol. i. 
p. 70. 

“ In full for the voyage,” see Sweeting v. Darthez, 1854, 23 L. J. C. P. 
131. See Full. 


Ing'iurle gravi. — These words in the 46th Article of Ordinance 
No. 5 of 1867, “ to amend the laws relative to the rights and duties 
emanating from marriage and to separation of married persons" in 
Malta, “ leave a large discretion to the tribunal having to judge of the 
facts; not only acts, but words designed to wound the feelings of the 
wife — where . . . she is the complaining party — may amount to ‘ ingiurk 
gravi’” (per Sir James Hannen in Sani v. Sant, 1874, L. E. 5 P. C. 
542). 


In gremio legis (lit. “in the bosom of the law”).— A figurative 
expression to express that a thing is under the protection of the law. 


Ingress. — A grant of a right of “ingress, egress, and regress” 
is a grant of a right of way from the locus a quo to the locus ad quern, 
and from the loeiis ad quern forth to any other spot to which the grantee 
may lawfully go to the locus a quo (Somerset v. G. W. Rwy., 1882, 46 L. T. 
883). * 


Inhabitants. — in A.-G. v. Parker, 1747, 3 Atk. 576, where 
one of the questions was as to the persons entitled to nominate to a 
curacy, which right had been granted to the “parishioners and inhabit- 
ants,” Lord Hardwicke said (p. 577) : “ Inhabitants . . . takes in house- 
keepers, though not rated to the poor, takes in also persons who are not 
housekeepers, as, for instance, such who have gained a settlement and 
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by that means become inhabitants ” (see also A.-G, v. darke, 1762, Amb. 
422). 

Persons who, although occasionally absent from a borough on service as 
lailitiamen, but who had dwelling-houses therein for which they paid rent, 
and in which their families continued to reside, were deemed "inhabitants’* 
of the borough for the purpose of voting for certain corporate ofllces {R, v 
Mitchell^ 1809, 10 East, 511). The word, however, in a charter has not in 
itself anji definite le^l meaning, but must be explained in each case 
extrinsically, as by evidence of usage or by reference to the context and 
objects of the charter {R v. Mashiter, 1837, 6 Ad. & E. 153 ; R, v. Dome, 
1837, ibid. 374). 

" In a statute which mentions ‘ inhabitant * as well as ‘ occupier,’ inhabitant 
must mean resident” (per Bayley, J., in R. v. Nicholson, 1810, 12 ]^st, 346 ; 
11 B. B. 398). The term " may have a very extensive sense, so as to include 
in it all persons possessed of property in a place. Such a construction has 
been put upon that word in the Statute of Bridges, the Biot Act. and the 
Black Act ; but in those statutes the word ‘ inhabitants * was the only word 
used as descriptive of the persons liable to be charged ” (per Bayley, J., in 
R. V. North Curry, 1825, 4 Barn. & Cress. 958, who then proceeds to deal 
with the word as used in 43 Eliz. c. 2, which he says, following R. v. Nichol- 
son (supra), is confined to residents). " Since the time of Henry viii. the 
word ‘ inhabitant,’ when used in statutes relative to rates, has always been 
construed to mean ‘ rateable occupier,’ and I do not know of an instance in 
which it has been decided that it must be a person who has resided and 
slept within the parish. In respect of gaining a settlement, it is otherwise, 
and there the person is required for that purpose to have slept in the 
parish” (per &le, C.J., in Wilson v. Sunderland Churchwardens, 1864, 
34 L. J, M. C. 90, 93). 

A legacy to the “ poor inhabitants ” of a parish is good, and will go to 
the poor not receiving alms (A.-G. v. Clarke, supra) \ so also is a gift of 
residue to, e.g., “ the inhabitants of Tawleaven Bow in the parish of Sethney ” 
(Rogers v. Thomas, 1837, 2 Keen, 8). A claim to a profit d prendre cannot 
be made by the inhabitants of a parish, nor can a grant be made to the in- 
habitants as such, for although they may be all capable of taking individually 
as grantees, yet they cannot take under that general designation (Shep. 
TouchstoTM, 237 ; Willingale v. Maitland, 1866, L. B. 3 Eq. 103) ; this, how- 
ever, applies solely to grants by private individuals, and not to grants by the 
Crown. A grant by the Crown to the inhabitants of a parish erects the 
inhabitants into a corporation quoad the grant (Willingale v. Maitland, 
supra \ see also Chilton v. London Corporation, 1878, 7 Ch. D. 735). 

In Booth V. Howell, 1889, 5 T. L. B. 449, it was decided that a by-law . 
made by a local authority prohibiting the use in a highway or public place 
of " any noisy instrument to the annoyance of any of the inhabitants of the 
borough ” was ]^easonable, as the words " any of the inhabitants ” meant a 
reasonable number of inhabitants, and did not apply to the case of one 
inhabitant being annoyed ; see, howevef, Innes v. Newman, [1894] 2 Q. B. 
292 (in which Booth v. Howell, supra, was not cited), where on a similar 
by-law it was held that it was sufficient to prove that one inhabitant had 
been annoyed. 

Inhabitant occupier, see Franchise, Electoral. 

[Authority. — Stroud, Jvd. Diet.’] 


Inhabited House Duty.— See House Tax. 



462 


INHEEItANCE 


Inheritance- — The rules governing the descent of freehold 
estates are contained in the Inheritance Act, 1833, which statute, however, 
does not apply to any descent on the death of a person who died before the 
year 1834 ; for the former rules of descent, see 2 Black. Com. c. 14. Tlfe 
canons of descent under the Act of 1833 are as follows : — (1) Descent is 
traced from the last “ purchaser,” that is, “ the person who last acquired the 
land otherwise than by descent, or than by any escheat, partition, or 
enclosure, by the effect of which the land shall have become part of or 
descendible in the same manner as other hand acquired by descent ” (s. 1) ; 
(2) the land in the first place descends lineally to the issue of the 
purchaser in infinitum \ (3) male issue are admitted before the female; 

(4) of two or more males who are in equal degree of consanguinity, the 
eldest only takes; but females in the like case inherit all together; 

(5) lineal descendants in infinitum of any person deceased represent their 
ancestor ; (6) on failure of descendants the inheritance goes to the nearest 
lineal ancestor; (7) among the lineal ancestors of the purchaser the 
paternal line is preferred to the maternal ; (8) in the admission of female 
paternal ancestors the mother of the more remote male paternal ancestor 
and her heirs are preferred to the mother of a less remote male paternal 
ancestor and her heirs, and the same applies in the admission of female 
maternal ancestors ; (9) relations of the whole blood are preferred to those 
of the half blood ; (10) “ where there shall be a total failure of heirs of the 
purchaser, or where any land shall be descendible as if an ancestor had 
been the purchaser thereof, and there shall be a total failure of the heirs of 
such ancestor, then and in every such case the land shall descend and the 
descent shall thenceforth be traced from the person last entitled to the 
land as if he had been the purchaser thereof ” (Law of Property Amend- 
ment Act, 1859, s. 19). 

For a full analysis of the foregoing rules, see Keal Property, 
Descent of. 

It should be noted that by the Land Transfer Act, 1897, which came 
into force on 1st January 1898, real estate vested in any person, other than 
as a joint tenant, devolves on his death, notwithstanding any testamentary 
disposition, on his personal representative as if it were a chattel real (s. 1) ; 
but this applies only in cases of death after the commencement of 
the Act (ibid.). Executors or administrators of a deceased person will 
hold his real, like his personal, estate as trustees for those beneficially 
entitled thereto, who shall have the same power of acquiring a transfer 
of the real estate as persons beneficially entitled to personal estate 
have of acquiring a transfer of such personal estate (s. 2). See Land 
Transfer. 


Inhibition ■ — ^An inhibition is a writ to forbi(\, a judge from 
further proceeding in a case depending before him, being in the nature of 
a prohibition. This writ most cbmmonly issues out of a higher Court 
Christian to an inferior upon an appeal But there are likewise 
inhibitions on the visitations of archbishops and bishops ; thus, when the 
archbishop visits, he inhibits the bishop ; and, when the bishop visits, he 
inhibits, the archdeacon, and this is to prevent confusion. The grant 
of inhibitions is related by canons 96, 97, and 98 of 1603. ^ to 

the practice, see per Sir John Nicholl in Herbert y. Herbert, 1817, 
2 PhUlim. 430, at p. 443, and per P. C. in Jtiisde^ v. Clifton, 1876, 
1P.D.383. 
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The term “ inhibition ” is by modern usage also applied to an order, in 
■ file nature of a suspension oi offim, made against a spiritual person, not 
f. as a punitive sentence, but as a means to compel the observance of some 
: 1^1 or canonical duty. The word is thus used in the Church Discipline 
Act, 1840 (3 & 4 Viet. e. 86), s. 14 ; the Sequestration Act, 1871 (33 & 34 
Viet. c. 45), s. 5 ; and the Public Worship Regulation Act, 1874 (37 & 
38 Viet c. 85), s. 13. See also the Clergy Discipline Act, 1892 (55 & 56 
Viet. c. 32), s. 10 and Sched. 

[AM<Aon<ies.»-Gibs. Code.e, IL 1839 ; Ayliffe, Pareryon, 297 ; Stephens, 
Laws relating to Clergy, i. 572 ; Phil. Ecd. Law, 2nd ed., ii. 977.] 


In his own Rlg'h’t. — Where the requisite qualification for the 
office of director is the holding by a person of a certain number of shares 
“ in his own right,” it is not necessary that the shares should be held by 
such person as beneficial owner {Pulhrook v. Richm,ond ComoHdaf 'd Mining 
Co,, 1878, 9 Ch. D. 610). In Bainhridge v. Smith, 1889, 41 Cli. D 4G2, Cotton, 
L. J., dissented from the view expressed in Pulhrook v. Richmond Consolidated 
Mining Co., sup'a, and expressed an opinion that the phrase meant beneficial 
ownership, while in the same case Lindley, L.J., said that as the phrase had 
acquired by usage and upon the strength of the decision in PulhrooMs 
case, supra, a conventional meaning, he was not prepared to overrule the 
construction put upon it in that case; that conventional meaning, he 
considered, was this, “ that a person holding shares in his own right means 
holding in his own right as distinguished from holding in the right of some- 
body else. I do not think the test is beneficial interest, the test is being 
on or not being on the register as a meniber, i.e. with power to vote, and 
with those rights which are incidental to full membership. It means that 
a person shall hold shares in such a way that the companjr can safely deal 
with him in respect of his shares whatever his interest may be in the shares.” 
The view taken in that case by Lindley, L.J., that the construction which 
had been generally acted upon should not be disturbed, was approved 
in Cooper v. Griffin, [1892] 1 Q. B. 740, and in Howard v. Sadler, [1893] 
1 Q. B. 1). 

The phrase, as it occurs in sec. 14 of 1 & 2 Viet. c. 110 (which 
enables a judgment creditor to obtain a charging order on the shares 
of his debtor “ standing in his name in his own right, or in the name of 
any person in trust for him”), means that the shares must be held by 
the debtor as beneficial owner {Cooper v. Griffin, supra ; Howard v. Sadler, 
mpra), 

I 

Initials. — it seems that initials intended to represent the name of 
the party to Ijp charged are* a sufficient signature within the Statute of 
Frauds (Smith, Leading Gases, 10th ed., vol. i. 322) ; they are sufficient under 
the Wills Act {Hindmarsh v. Charlton^ 1S61, 8 H. L. 171; In the goods of 
BlewUt, 1880, 5 P. D. 116). 


Initiate. — A person is said to become tenant by the curteBj initiate 
in his wife^s estate of inheritance on the birth to him by such wife of a 
child capable of inheriting the estate; tenancy by the curtesy is not, 
however, conmrrmate till the death of the wife (2 Black. Com. 127, 
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Injunction. 
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Definition, — An injunction is a judicial process, by which one who has 

invaded or is threatening to invade the rights, legal or equitable, of another, 
is restrained from continuing or commencing such wrongful act. 

I. Jurisdiction. 

(a) Before the Judicature Acts, — In Equity , — The jurisdiction to grant 
injunctions was originally confined to the Court of Chancery, in which 
Court injunctions were of two kinds — those known as common and sipedal 
injunctions respectively, the former being such as were usually obtained 
where the object was to stay proceedings at law. The Chancery Procedure 
Act, 1852 (15 & 16 Viet. c. 86), s. 58, abolished the common injunction, and, 
until the change of practice introduced by the Judicature Act, all injunc- 
tions issued by the Court of Chancery were fecial (Joyce on Injunctiores, 

p. 1). 

The remedy by injunction was purely equitable, and was not recognised 
in the Courts of common law. Indeed, the jurisdiction in equity had its 
origin in the fact that there was either no remedy at all at law, or the 
remedy was imperfect and inadequate (Story’s Equity Jurisprudenccy p. 573). 

At Law, — This infirmity in the jurisdiction of the Courts of common 
law, and their inability to restrain violations of legal rights by injunction 
in cases where Courts of equity afforded that protection, was long felt to be 
a hardship on the suitors. Complaints in this direction, urged by the 
Common Law Commissioners of 1831, were repeated and insisted upon by 
their successors, the Commissioners of 1850 (Second Eeport, pp. 42-44). 
At length some measure of relief was afforded by the Common Law Pro- 
cedure Act, 1854 (17 & 18 Viet. c. 125), by ss. 79-82 of which statute a 
limited power of granting injunctions, confined to actions in which some 
breach of contract or duty was complained of, was conferred on the Courts 
of law. The jurisdiction, however, was not so extensive as that exercised 
in Courts of equity, for under the Common Law Procedure Act it was 
necessary to wait until a wrongful act had actually been commenced, so 
• that an action for damages might be maintained before an application 
could be made for an injunction, whereas the danger of such an injury was 
enough to found the jurisdiction of a Court of equity (Third Eeport of 
Commissioners, 1860, p. 9 ; Day’s Common Law Procedure A^s^ pp. 9-11). 

In addition to the general power of granting injunctions thus conferred 
on Courts of law by the Common l^aw Procedure Act, 1854, those Courts 
had statutory jurisdiction of a similar character by virtue of various modem 
Acts of Parliament. Thus, in respect of patents, the Superior Courts of 
record at Westminster co^d grant injunctions under the Patent Law 
Amendment Act, 1862 (15 & 16 Viet. c. 83), s. 42. Under the Eailway 
and Canal Traffic Act, 1864 (17 & 18 Viet c. 31), s. 3, the Court of Coipmon 
Pleas, and, under the Merchandise Marks Act, 1862 (2§ & 26 Viet c. 88), 
8& 21, 22, the Courts of law generally, were enabled to apply the remedy by 
injunction for enforcing their respective provisions. 
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(b) Under the Judimture Acts, — These distinctions between the powers 
of Courts of law and Courts of equity have now no more than an historical 
interest, for, by virtue of the 25th section of the Judicature Act, 1873 
(86 & 37 Viet. c. 66), all the Divisions of the Supreme Court of Judicature 
have jurisdiction to grant injunctions. 

The power is conferred by subsec. 8 of the above section, which is in the 
following terms : — 

A maxSiamus or an injunction may be granted or a receiver appointed by an inter- 
locutory ofder of the Court in all cases in which it shall appear to the Court to 
be just or convenient that such order should be made ; and any such order may 
be made either unconditionally or upon such terms and conditions as the Court 
shall think just ; and if an injunction is asked, either before, or at, or after the 
hearing of any cause or matter, to prevent any threatened or apprehended waste 
or trespass, such injunction may be granted, if the Court shall think fit, whether 
the person against whom such injunction is sought is or is not in possession 
under any claim of title or otherwise, or (if out of possession) does or does not 
claim a right to do the act sought to be restrained under any colour ')f title ; 
and whether the estates claimed by both or by either of the parties legal or 
equitable. 

The above subsection has been much discussed, and has received judicial 
interpretation in many cases, from a consideration of wliicli the following 
principles can be deduced : — 

(1) The section confers no new power on the Court, to the extent of 
altering the rights of parties, or the principles on which the jurisdiction in 
injunction is exercised. Nor does it enable the Court to grant an injunc- 
tion where before the Act no Court could have given any remedy at all. 

(2) Subject to the above restrictions, the power of the Court to grant 
injunctions is unlimited, wherever it can be shown to be “ just or convenient 
that the jurisdiction should be exercised. 

The reported decisions afford a wealth of authority in support of these 
propositions. It is not, however, possible to do more than refer to a few of 
the leading cases which have established the principles. 

No hew Power conferred on the Court — Coises, — In Day v. Browriggy 1878, 

10 Ch. D. 294, an injunction was sought by the plaintiff to restrain the 
defendant from calling his house by the same name as that by which the 
plaintiffs house had been known for a period of sixty years. The injunction 
was refused, on the ground that no damage was alleged, and no legal right 
alleged, the violation of which was the cause of damage. “ The power given 
to the Court by sec. 25, subsec.^8 of the Judicature Act, 1873, to grant an 
injunction in all cases in whiclTit shall appear to the Court to be just or 
convenient to do so, does not in the least alter the principles on which the 
Court should act ” (per James, L J., p. 307 ; see, too. Street v. Union Bank of ^ 
Spain and Englandy 1885, 30 Ch. D. 150). 

In QasUn v. BallSy 1879, 13 Ch. D. 324, the Court of Appeal refused 
to order a mandatory injunction to pull down buildings erected by the 
predecessor in utle of the defendant, in breach of restrictive covenants 
against building beyond a certain building line, and which had^ been 
allowed to remain without complaint for five years. “The Act, said 
Thesiger, L. J., “ has somewhat enlarged the powers of the Court, but in the 
matter of injunctions it has done nothing to alter the principles which have 
been laid down as to the exercise of its powers, where principles have been « 
established as being just and convenient ” (p. 329). 

Tiii North London Rwy. Co, v. QreaJt Northern Rwy. Co.y 1883, 11 Q. B. D. 
30, it was held tUat the High Court has no jurisdiction to issue an 
injunction to restrain a party from proceeding with an arbitration in a 

VOIi, VL . 
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matter beyond the agreement to refer, although siich arbitration proceeding 
may be futile and vexatious. “The words ‘just or convenient* do not 
increase the power of any part of the High Court to the extent of altering 
the rights of parties, so as to give to either a right which did not exist fa 
law at all before the Judicature Act. Therefore, in my opinion, there is 
nothing in the Judicature Act which enables any part of the High Court to 
issue an injunction in a case in which before the J udicature Act there was 
no legal right on the one side or no legal liability on the other «jat law or 
in equity ’* (pej* Brett, L. J., pp. 37, 38). “ In my opinion all that was done 
by the section was to give to the High Court power to give a remedy 
which formerly would not have been given in that particular case, but still 
only a remedy in defence of or to enforce rights which, according to 
law, were previously existing and capable of being enforced in some or 
one of the different Divisions which are now united in the High Court. In 
my opinion the sole intention of the section is this : that, where there is a 
legal right which was independently of the Act capable of being enforced, 
either at law or in equity, there, whatever may have been the previous 
practice, the High Court may interfere by injunction in protection of that 
right ** (per Cotton, L. J., pp. 39, 40 ; see also London and Blackwall Bwy. Co, 
v. Gross, 1885, 31 Ch. D. 354; Kitts v. Mooi^e, [1895] 1 Q. B. 253). 

Itl Harris v. Beauchamp, [1894] 1 Q. B. 801, Davey, L.J., said, “We 
conceive these well-known words * {i.e. “just or convenient**) “do not confer 
an arbitrary or unregulated discretion on the Court, and do not authorise 
the Court to invent new modes of enforcing judgments in substitution for 
the ordinary modes ** (p. 809). 

To what extent Jurisdiction is enlarged, — Whilst, however, it is true that 
the Judicature Act has not enlarged the jurisdiction of the Court in the 
sense of altering the rights of parties, and enabling them to obtain relief by 
injunction, where under the former practice they could have claimed no 
relief at all, yet, in another sense, there certainly has been an enlargement 
of jurisdiction, to the extent of enabling an injunction to be granted where 
that particular mode of relief was not before available to a plaintiff. Thus, 
by the express terms of the subsection, certain technical difficulties which 
affected the right to an injunction in the case of “ threatened or appre- 
hended waste or trespass*’ have been removed (see Stocker v. Planet 
Building Society, 1879, 27 W. E. 793). Again, whilst formerly the Court 
of Chancery had no jurisdiction to restrain the publication of a libel, even 
though injurious to property {Prudential Assurance Co, v. Knott, 1874, 
L. E, 10 Ch. 142), sec. 25 (8) of the Judicature Act has enlarged the 
jurisdiction so as to enable any Division of the High Court in a proper case 
to interfere by injunction, and restrain a libel, either before or at the trial, 
and without* proof of actual damage, and that whether the libel affects 
trade and property, or character only {Saaiby v. Kasterhrook, 1878, 3 C. 
P. D. 339 ; Thorlet/s Cattle Food Co. v. Massam, 1877, 6 Clj, D. 582 ; 1880, 
14 Ch. D. 763; Thomas v. Williams, 1880. 14 Ch. D. 864; Quartz Hill Co. 
V. BeM, 1882, 20 Ch. D, 501 ; Mberpool Household Stores v. Smith, 1887, 
37 Ch. D. 170; Bonnard v. Perryman, [1891] 2 Ch. 269; Salomons v. 
Knight, [1891] 2 Ch. 294; Monson v. Tussaud, [1894] 1 Q. B. 671)‘ 
The jurisdiction, however, is one to be exercised with great caution, 
and not in general, unless the applicant satisfies the Court that the state- 
ments are untrue {Quartz HUl Co. v. Beall, 'uM supra). As to granting an 
interlocutory injunction to restrain libels, see infra under the head Inteb- 
LOOUTORY Injunctions. • 

Jurisdiction wherever ''just or Subject to the limitations on 
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: the exercise of the jurisdiction by the Court arising from the fact that old 
and well-established principles must be adhered to, and care taken that new 
rkhts are not conferred, nor new liabilities created, the sole question for the 
(^isideration of the Court is in all cases whether it is just or convenient 
that an injunction should be granted. If this condition is fulfilled, all acts 
which a Common Law Court, or a Court of equity only, could formerly 
restrain by injunction, can now be restrained by the High Court. This 
proposition is illustrated by the following amongst many other cases : — 

In Beddow v? Beddou\ 1878, 9 Ch. U. 89 (in which the Court granted 
an injunction to restrain an arbitrator from acting), Jessel, M. R, thus 
stated the principle : “ There is unlimited power to grant an injunction in 
any case where it would be right or just to do so, and what is right or just 
must be decided, not by the caprice of the judge, but according to sufficient 
legal reasons, or on settled legal principles ” (p. 93). 

The interference of the Court is no longer confined to cases where there 
is some question of property; there may be cases in which the Cowl would 
interfere, even when personal status is the only thing in question (per 
Jessel, M. R, Afilatt v. Corporation of Southampton, 1880, 16 Ch. D. p. 148). 

In Cooper v. Whittingham, 1880, 15 Ch. D. 501, it was held that where 
a'^ statute creates a new offence and imposes a penalty, the ancillary remedy 
by injunction may still be claimed. And Jessel, M. It., stated that the sub- 
section may be said to be a general supplement to all Acts of Parliament 
(p. 507). See this case commented on by Chitty,^ J., in Hayward v. East 
London Waterworks Co,, 1884, 28 Ch. D. 138. 

Wliere independently of the section there is a legal right which can be 
enforced either at law or in equity, a Court of equity has jurisdiction 
under the subsection to grant an injunction in protect iin of that right 
{Richardson v. Methley School Board, [1893] 3 Ch. 510). 

Where the Court has power to grant prohibition it may now grant an 
injunction to restrain proceedings in an inferior Court, for one main object 
of the Judicature Act is to enabfe the Court to decide in one proceeding all 
the questions in dispute, and the jurisdiction now conferred on every judge of 
granting prohibition is a reason for granting an injunction, which is a 
shorter and cheaper mode of attaining the same end (Hedley v. Bates, 1880, 
13 Ch. D. 498 ; Stannard v. Vestry of St Giles, Camberwell, 1882, 20 Ch. D. 
190). 

In ascertaining what is “ just,” regard must be had to what is “ con- 
venient” {Beddow v. Beddow, 1878, 9 Ch. D. p. 93). 

“ By Interlocutory Order — The expression in the subsection “ by inter- 
locutory order ” does not mean that the power of the Court is limited to 
granting an order on application before the tidal. It means an order 
other than final judgment in an action, whether such order be made before 
judgment or not {Smith v. Cowell, 1880, 6 Q. B. D. 75). “If this can be 
done by interlocutory application, k fortiori, it can be done at the trial of 
the action, on the principle of omne majus continet in se ’minus'* {Beddow v. 
Beddow, 1878, 9 Ch. D. p. 93 ; Anglo-Itatian Bank v. Davies 1878, 9 Ch. D, 
p. 287). 

No Power to restrain Proceedings in another Division, — The power which 
was formerly exercised by the Court of Chancery of restraining proceedings 
at law is abolished by sec. 24 (5) of the Judicature Act, 1873, which is in the 
following terms 


No cause or proceeding at any time pending in the High Court of Justice, or before 
the Court of Appeal, shall be restrained by prohibition or injunction ; but 
every matter of equity on which an injunction against the prosecution of any 
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such cause or proceeding might have been obtained, if this Act had not passed, 
either unconditionally or on any terms or conditio^ may be relied on oy wav 
of defence thereto : Provided always, that nothing in this Act contained shall 
disable either of the said Courts from directing a stay of proceedings in a^ 
cause or matter pending before it if it shall think fit ; and any person, whether 
a party or not to any such cause or matter, who would have been entitled, if 
this Act had not passed, to apply to any Court to restrain the prosecution 
thereof, or who may be entitled to enforce, by attachment or otherwise, any judg- 
ment, aecree, rule, or order, contrary to which all or any part of theproce^ings 
in such cause or matter mav have been taken, shall be at libert^TO apply to 
the said Courts respectively, by motion in a summary wayf for a stay of pro- 
ceedings in such cause or matter, either generally, or so far as may be necessary 
for the purposes of justice ; and the Court shall thereupon make such order as 
shall be just. 

See Garhutt v. Fawcus, 1875, 1 Ch. D. 165; Wright v. Redgrave, 1879, 
11 Ch. D. 24. 

One result of the section is that any application under sec. 86 of the 
Companies Act, 1862 (25 & 26 Viet. c. 87), as, «.(/., to restrain proceeding 
with an execution against a company, pending 4he hearing of a winding-up 
petition, must be made in the Division to which the action is attached, and 
not in the Chancery Division {In re Artistic Colour Printing Co,, 1880, 
14 Ch. D. 502). And the practice in this respect is not altered by the 
Companies (Winding-Up) Act, 1890 (53 & 54 Viet. c. 63) {In re General 
Service Co-operative Stores, [1891] 1 Ch, 496). 

Though, however, the section prevents an application being successfully 
made to one Division of the High Court to restrain an action pending in 
another Division, yet an injunction can be obtained restraining the institu- 
tion of proceedings {Besant v. Wood, 1879, 12 Ch. D. 605 ; Hart v. Hart, 
1881, 18 Ch. D. 670). 

Jurisdiction of County Courts, — Under sec. 89 of the Judicature Act, 
1873, a County Court can in actions within its jurisdiction grant an 
injunction {Martin v. Bannister, 1879, 4 Q. B. D. 491); but cannot stay 
proceedings in the High Court {Cdbbold v, Pryhe, 1879, 4 Ex. D. 315). 

Injumtion against Repetition of Wrongful Act, etc, — In any cause or 
matter in which an injunction has been or might have been claimed, the 
plaintiff may, before or after judgment, apply for an injunction to restrain 
the defendant or respondent from the repetition or continuance of the 
wrongful act or breach of contract complained of, or from the commission 
of any injury or breach of contract of a like kind relating to the 
same property or right, or arising out of the same contract ; and the Court 
or judge may grant the injunction, either upon or without terms, as may be 
just (E. S. 0. 1883, Order 60, r. 12). The above rule is founded on secs. 
.79 and 82 of the Common Law Procedure Act, 1854. 

II. Injunctions Generally. 

Whe'htc,^^ Remedy obtainahle, — It does not fall within tthe scope of this 
pticle to diS^cjuss the various classes of wrongs for which relief by injunction 
is obtainable. "JKq do that it would be necessary to travel over the whole of 
that wide field of equiitable jurisdiction which has for its object the redress 
of actionable injuries, w^here such redress does not sound merely in damages ; 
for " the very first princi][Ale of injunction law is that you dd not obtain 
injunctions for actionable wqrongs for which damages are the proper 
remedy” (per Lindley, L.J., Lo^yulon and Blackwall Rwy, Co. v. Cross^ 1888, 
31 Ch. D. p. 369). \ \ 

In this connection the words 6J an early writer of no small repute may 
be quoted. Speaking of the writ brf iigunction) he says that the most 
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‘ordinary objects of it may be enumerated thus: “To stay proceedings in • 
Courts of law, in spiritual Courts, the Courts of Admiralty, or in some other 
Court of equity; to restrain the indorsement or negotiation of notes and bills 
^ exchange, the sale of land, the sailing of a ship, the transfer of stock, or 
the alienation of a specific chattel ; to prevent the wasting of assets or 
other property pending litigation, to restrain a trustee from assigning the 
l^al estate, from setting up a term of years, or assignees from making a 
dividend ji to prevent the removing out of the jurisdiction, marrying, or 
having any intercourse which the Court disapproves of, with a ward ; to 
restrain the commission of every species of waste to houses, mines, timber, 
or any other part of the inheritance ; to prevent the infringement of patents, 
and the violation of copyright either by publication or theatrical represen- 
tation ; to suppress the continuance of public or private nuisances ; and by 
the various modes of interpleader, restraint upon multiplicity of suits, or 
quieting possession before the hearing, to stop the progress of vexatious 
litigation. These, however, are far from being all the instances in which 
this species of equitable interposition is obtained. It would indeed be 
difficult to enumerate them all, for in the endless variety of cases in which a 
plaintiff is entitled to equitable relief, if that relief consists in restraining the 
commission or the continuance of some act of the defendant, a Court of equity 
administers it by means of the writ of injunction '' (Jlden on hijuiictims, 
1821, pp. 1, 2). If these words were true when the jurisdiction to grant 
injunctions was confined to one of many Courts, with how much greater 
force do they apply, when, as now, the power is vested in every Division of 
one great consolidated Court ? 

Principal Heads of Jurisdiction. — There are, however, two main heads 
under which the jurisdiction of the Court by injunction may be invoked : — 

To restrain Ireaahcs of Contracts. — (1) Where the object is to restrain 
the breach of a contract, either expressed or implied. “ Where there is 
a contract to abstain from doing a specific thing, and the damages sustained 
by its violation cannot be estimated in money, the Court will by injunction 
restrain a party from doing the thing that he has promised not to do, and 
thus enforce performance of the contract or prevent a breach of it*’ 
(Addison on Contracts, p. 281). If a contract be affirmative in form, the 
usual and appropriate remedy is specific performance ; but if it be 
negative, an injunction can be obtained to restrain a breach of it. In 
enforcing a negative covenant a Court of equity has no jurisdiction to 
exercise. If parties for valuable consideration with their eyes open 
contract that a particular thing shall not be done, all that the Court has 
to do is to say by way of injunction, that which the parties have already 
said by way of covenant, that the thing shall not be done ; and in such # 
case the injunction does nothing more than give the sanction of the 
process of the Court to that which already is the contract between the 
parties. It is^not then a question of the balance of convenience or 
inconvenience, or of the amount of damage or injury — it is the specific 
performance by the Court of that negative bargain which the parties have 
made with their eyes open between themselves (per Cairns, L.C., Dolierty 
y. Allman, 1878, 3 App. Cas. p. 720). A covenant which, though positive 
in terms, is negative in character, can be enforced by injunction {Catt v. 
TourU, 1869, L. E. 4 Ch. 654); and conversely, a contract, negative in 
term^ but in character and substance affirmative, cannot be so enforced 
(Davis V. ForemarL [1894] 3 Ch. 654). If an agreement be separable— 
that is, positive in some of its provisions and negative as to others — even 
though the Court may not be able to grant specific performance of the 
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positive part, it yet can restrain by injunction a breach of the negative 
covenants (see LwmUy v. Wagner, 1852, 1 De 6 ., M. & O. 604 ; WhUwood 
Chemical Co. v. Hardman, [1891] 2 Ch. 416). To this head of jurisdiction 
are referable those very numerous cases in which the Court interferes tb 
prevent breaches of covenants in restraint of trade, or of restrictive covenants 
in leases, conveyances, and the like. As to the principles on which the 
Court acts, and as to injunctions to restrain the breach of covenants and 
agreements generally, see Kerr, pp. 426-486 ; Seton, pp. 463-471#, 

To restrain the commission of Torts. — (2) Where the object is to 
prevent the commission of a wrong independent of contract. The 
following are some of the principal kinds of torts against which 
the remedy by injunction is available: waste, trespass, nuisances of 
various kinds (as by interference with rights of light, water, and the 
like), infringement of patents, trade marks, trade names, or copy- 
rights. In each of such cases the action of the Court is governed by 
well-recognised principles. ‘‘All of them, however, are developments of 
the general principle that an injunction is granted only where damages 
would not be an adequate remedy '' (Pollock on Torts, p. 187). As to tliis 
head of injunctions, see Joyce on Injunctions \ lSi.eTT on Injumtions] Seton, 
pp. 471 et seq. 

Discretion. — “ The granting or refusing an injunction is a matter resting 
in the sound discretion of the Court, and in exercising that discretion the 
Court will consider amongst other things, whether the doing of the thing 
sought to be restrained must produce an injury to the person seeking the 
injunction, and consequently no injunction will be granted whenever it will 
operate oppressively or inequitably or contrary to the real justice of the 
case, or where it is not the fit and appropriate mode of redress under all the 
circumstances of the case, or where it will or may work an immediate 
mischief or fatal injury” (Story’s Equity Jurispruderwe, p. 623). See 
Doherty v. Alhnan, 1878, 3 App. Cas. 709. 

Threatened Damage. — ^Where the aid of the Court is sought to restrain 
the threatened violation of a legal right, it must be established that there 
is either an actual intention to do the act complained of, or a claim of right 
to do the act put forward and insisted upon, and that the intended act, if 
done, will inevitably (that is, in all reasonable probability) be a violation 
of the legal right {Haines v. Taylor, 1847, 2 Ph. 209; A.-Q. v. Forbes, 
1856, 2 Myl. & Cr. 123, 132 ; Tipping v. EckersUy, 1855, 2 Kay & J. 264 ; 
Cooper V. Whittingham, 1880, 15 Ch. D. 501; Pattisson v. GUford, 1874, 
L. li. 18 Eq. 259; A.-G. v. Acton Local Board, 1882, 22 Ch. D. 221; 
Shafto v. Bolckow, Vaughan, & Co., 1887, 34 Ch. D. 725 ; Goodhart v. 
Hyett, 1883, 25 Ch. D. 182). Thus in a quia timet action, the Court will 
not interfere to prevent a threatened trespass, unless, in the absence of 
actual damage, there be proof of imminent danger, and that the apprehended 
danger will, if it comes, be irreparable {Fletcher v. -ffeafey, J1885, 28 Ch. D. 
688 ; and see Salvin v. North Brancepeth Coal Co., 1874, 9 CL D. 706 ; Kerr, 
pp. 12, 174). • 

How obtained. — ^An injunction was formerly obtained by writ. 

Originally by Writ — Definition of Writ. — “ A writ of injunction may be 
described to be a judicial process whereby a party was required to do a par- 
ticular thing, or to refrain from doing a particular thing, according to the exi- 
gency of the writ. The most common form of a writ of injunction wqjS that 
which operated as a restraint upon the party in the exercise of his real or 
supposed rights, and was sometimes called the remedial Vrit of injunction. 
The other form, commanding an act to be done, was sometimes owed the 
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judicial writ, because it issued after a decree, and was in the nature of an 
execution to enforce the same ; as, for instance, it might contain a direction 
to the party defendant to yield up, or to quiet, or to continue, the possession 
ef the land or other property which constituted the subject-matter of the 
decree in favour of the other party. The object of this process, which was 
most extensively used in equity proceedings, was generally preventive and 
protective rather than restorative ; although it was by no means confined to 
the former. It sought to prevent a meditated wrong more often than to 
redress an injury already done. It was not confined to cases falling within 
the exercise of the concurrent jurisdiction of the Court, but it equally 
applied to cases belonging to its exclusive and to its auxiliary jurisdiction ” 
(Story’s Equity Jurisprudence, p. 572). 

Now iy Judgment or Order. — In modern practice, however, the writ of 
injunction has no place, for by Order 50, r. 11 of the liules of the Supreme 
Court, 1883, it is provided that no writ of injunction shall be issued ; but 
that an injunction shall be by a judgment or order, and that * \\y such 
judgment or order shall have the same effect which a writ of injunction 
previously had. 

The several Kinds of Injunction. — Injunctions may be considered with 
regard to (1) the nature, and (2) the quantum of the relief afforded. 

As regards the nature of relief injunctions are — ^ 

(а) Eestrictive. 

(б) Mandatory. 

Viewed in relation to the amount of relief they are — 

(c) Interlocutory. 

(d) Perpetual. 

Restrictive Injunctions. — The most ordinary form of injunction is that by 
which a wrong-doer is restrained from committing a tortious act in deroga- 
tion of the rights of the plaintiff*, as, e.g., from committing waste, causing a 
nuisance (public or private), infringing a patent, or the like. Such an 
injunction may, for purposes of classification, be described as restrictive. 

Mandatory Injunction. — A mandatory injunction is one which compels 
the defendant to perform an act, the effect of which is to rest(n*e matters to 
the position in which they stood before the injury of which the plaintiff* 
complains was committed. The jurisdiction is of a delicate character, and 
is exercised by the Court with caution. In some of the earlier cases, indeed, 
it was said that extraordinary caution ought to be used in applying this 
remedy (see, e.g.y IsenJberg v. East India House Estate Co., 1863, 3 De G., J. 

& S. 263 ; Durell v. Pritchard, 1865, L. K. 1 Ch. 244) ; but in Smith v. Smith, 
1875, L. E. 20 Eq. 500, Jessel, M. R, repudiated the idea that a larger 
amount of judicial caution was needed in granting orders of this nature than, 
ought to be shown in granting any kind of injunction. “ As to mandatory 
injunctions, their history is a curious one, and may account for some of the 
expressions usgd by the judges in some of the cases cited. At one time it 
was supposed that the Court would not issue mandatory injunctions at all. 
At a more recent period, in cases of nfiisance, a mandatory injunction was 
granted under the form of restraining the defendant from committing the 
nuisance. The Court seems to have thought that there was some wonderful 
virtue in that form, and that extra caiition was to be exercised in granting 
it. To that proposition I can by no means assent. Every injunction 
requmes to be granted with care and caution, and I do not know what is 
meant by extraordinary caution. Every judge ought to exercise care, and 
it is not more nedSled in one case than in another ” (p. 504). 

Not usually granted until the Hearing. — An order for a mandatory 
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injunction will not, as a rule, I)e made except at the hearing, unless the 
defendant has endeavoured to anticiji^te the action of the Court by hurrying 
on the work complained of, pending litigation {Beadel v. Perry ^ 1866, L. £. 3 

465 ; Daniel v. Fergusouy [1891] 2 Ch. 27 ; Von Joel v. Hornsey, [1896^ 
2 Ch. 774; Smith v. Day, 1880, 13 Ch. D. 651); or after notice {Morris v. 
Grant, 1875, 24 W. R 55) ; or miless it is shown that irreparable mischief 
will be done if the injury is allowed to continue until the hearing (West- 
minster Brymho Coal Go, v. Clayton, 1867, 36 L. J. Ch. 476). fThere is, 
however, no doubt of the jurisdiction to grant a mandatory injunction on 
interlocutory application (Bonner v. Great Western Rwy. Co,, 1883, 24 Ch. 
I), p. 10 ; Allport v. The Securities Co,, 1895, 72 L. T. 533). 

Delay or —Unreasonable delay or acquiescence on the part 

of the plaintifi* will deprive him of the right to a mandatory injunction 
(Gaskin v. Balls, 1879, 13 Ch. U. 324; Senior v. Pawson, 1866, L. R 3 Eq. 
330; Gaunt v. Fynney, 1872, L. E. 8 Ch. 8). But, where the Court is 
satisfied that a wrong has been Wilfully done, and there has been no delay 
or acquiescence on the part of the plaintiff, an injunction will be granted as 
readily in a mandatory as in any other form (Smith v. Smith, 1875, L. R. 
20 Eq. 500). 

Damages. — In considering whether a mandatory injunction should be 
granted, the Court will have regard to the question whether or not the 
damage can be estimated and sufficiently compensated by a pecuniary pay- 
ment (Isenherg v. East India House Estate Co,, 1863, 3 De G., J. c& S. 363 ; 
Durell V. Pritchard, 1865, L. R 1 Ch. 244; City of London Brewery Co. v. 
Tennant, 1873, L. R 9 Ch. 212; and see, as to the principles on which the 
Court acts in awarding damages, infra. Damages). 

Balance of Convenience, — Another very material matter for consideration 
is the question of the comparative convenience or inconvenience of granting 
or withholding the injunction (Lady Stanley v. Lord Shrewsbury, 1875, L. E. 
19 Eq. 616 ; National Provincial Plate Glass Insurance Co. v. Prudential 
Assurance Go., 1876, 6 Ch. D. 769 ; Goodson v. Richardson, 1874, L. R. 9 Ch. 
221 ; Krehl v. Bassell, 1878, 7 Ch. D. 551 ; 1879, 11 Ch. D. 146 ; Macma7ms 
V. Cooke, 1887, 35 Ch. D. 681 ; Kerr, pp. 48-51). 

Injunction after Injury complete. — It is no objection to granting a 
mandatory injunction that the injury complained of was comjdete before 
action brought, as, c.g., the erection of a building obstructing the access of 
light (Durell v. Pritchard, 1865, L. E. 1 Ch. 244; Kelk v. Pearson, 1871, 
L. E. 6 Ch. 813 ; Lawrence v. Horton, 1890, 38 W. E. 655). 

Interlocutory Injunctions, — Definition and Effect. — “ Interlocutory 
injunctions are such as are to continue until the hearing of the cause upon 
•the merits, or generally until further order. An interlocutory injunction is 
merely provisional in its nature, and does not conclude a right. The effect 
and object of the interlocutory injunction is merely to preserve the 
property in dispute in statu quo until the hearing or furtl^er order. In 
interfering by interlocutory injunction, the Court does not in general 
profess to anticipate the determinafton of the right, but merely gives it as 
its opinion that there is a substantial question to be tried, and that till the 
question is ripe for trial a case has been made out for the preservation of 
tiie property in the meantime in statu quo. A man who comes to the 
Court for an interlocutory injunction is not required to make out a 
case which will entitle him at all events to relief at the hearing It 
is enough if he can show that he has a fair question to raise as to the 
existence of the right which he alleges, and can satisfy fhe Court that the 
property should be preserved in its present actual condition until such 
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f uestion can be di^p6sed of ” (Kerr, pp. 9, 10 ; see Preston v. Luck 1884, 
7Ch. D. 497). 

Irreptirable Injury.— Upon application for an interlocutory injunction 
ftgard will be had to the fact whether irreparable injury will be caused 
if the Court refuses to interfere v. Sheffield Gns Co'nmmers Co., 

1853, 3 De G., M. & G. 304 ; and, as to what amounts to irreparable 
injury,” see Kerr, p. 14). 

Conduct of Plaintiff. — The conduct of the party invoking the summary 
remedy will alae be looked at. He must come to the Court with clean 
hands ; and if he has acted with any want of faith, or in an unfair and 
inequitable manner, he will not be relieved ( Williams \. Roberts, 1850, 8 Ha. 
315 ; Nicholson v. Hooper, 1838, 4 Myl. & Cr. 179). 

Acqimscence. — Acquiescence by the plaintitt in the injury complained of 
may be such as to disentitle him to summary relief {Oreenhalgh v. Jfaw- 
chester an\d Birmingham Rwy. Co., 1838, 3 Myl. & Cr. 784). The acquies- 
cence indeed need not be of such a character as would be suffici'^ oi to bar 
the plaintiffs title to relief at the hearing {Johnson v. Wyatt . 1863, 2 De 
G., J. & S. 18 ; and see the judgment of Lord Langdale in Gordon v. 
Cheltenham Rwy. Co., 1842, 5 Beav. 229. As to acquiescence, see Kerr, 
pp. 16-20. See, too. Acquiescence). 

Delay. — So, too, the plaintiff may have been so dilatory in the assertion 
of his rights as to disentitle him to relief {A.~G. v. Sheffield Gas Consumers 
Co., 1853, 3 De G., M. & G. 304). Where the summary interference of the 
Court is invoked, it must be invoked promptly. Parties who have lain by, 
and permitted a large expenditure to be made in contravention of the 
rights for which they contend, cannot call upon the Court for its summary 
interference (per Turner, L.J., Great Western Rwy. Go. v. Oxford, 
Worcester, and Wolverhampton Rwy. Co., 1853, 3 De G., M. & G. p. 359). 

Balance of Convenience. — The balance of convenience and inconvenience 
resulting from granting or refusing the order will also weigh with the 
Court. Thus in Plimpton v. Spiller, 1876, 4 Ch. D. 286 (an action to 
restrain the infringement of a patent), James, L.J., said: “There will 
always, no doubt, be the greatest possible difficulty in determining what is 
the best mode of keeping things in statu quo, for that is really what the 
Court has to do — to keep things in statu quo until the final decision of the 
question ; and then, of course, the Court says, ‘ We will not stop a going 
trade. We will not adopt a course which will result in a very great 
difficulty in giving compensation on the one side or on the other * ” (see, 
too. Wood V. Sutcliffe, 1851, 2 Sim. N. S. 163 ; Mogul Steamship Co. v. 
McGregor, 1885, 15 Q. B. D. 476; Newson v. Pender, 1884, 27 Ch. D. 43; 
Mitchell V. Henry, 1880, 15 Ch. D. 181 ; Elwes v. Payne, 1879, 12 Ch. D. 468). • 
The leading principle which ought, generally speaking, to be the guide 
of the Court, and to limit its discretion, at least where no very special 
circumstances qccur, is, that only such a restraint should be imposed as 
may suffice to stop the mischief complained of ; and where it is to stay 
further injury, to keep things as they 'vfere for the present (per Brougham, 
L.C., Blakemore v. Glamorganshire Canal Navigation, 1832, 1 Myl. & K. 154). 

Dihel Actions. — In libel actions an interlocutory injunction will only be 
granted under very extreme circumstances. It ought only to be granted in 
the clearest cases, in cases in which, if a jury did not find the matter 
compjained of to be libellous, the Court would set the verdict aside as 
unreasonable {Bonnard v. Perryman, [1891] 2 Ch. 269). And this is an 
absolute rule of practice (so held by the majority of the Court in Monson 
V- Tussaud, [1894] 1 Q. B. 671). 



474 


INJUNCTION 


Interim Order. — In cases of extreme urgency an interim order, which is 
granted on ex parte application, can be obtained. By this form of order 
the defendant is restrained over a day named therein (usually the next 
motion day) from continuing or committing the injury complained of, leav^ 
being given to serve notice of motion for a day named in the order (for 
form of Order, see Seton, p. 462). 

Undertahing as to Damages. — The Court invariably insists as a term 
of granting an interlocutory injunction that the plaintiff shal\. give an 
undertaking to be answerable for any damages caused by the injunction, in 
case the Court shall award any. This subject is dealt with under the 
head of Pbacticb, infra. 

Perpetual Injunctions. — “ Perpetual injunctions are such as form part of 
the decree made at the hearing upon the merits, whereby the defendant is 
perpetually inhibited from the assertion of a right, or perpetually 
restrained from the commission of an act which would be contrary to 
equity and good conscience ” (Kerr, p. 9). 

One main object of a perpetual injunction is to prevent actions being 
multiplied indefinitely {Imperial Oas Co. v. Broadbent, 1859, 7 H. L. 600) ; 
otherwise a plaintiff might be harassed by being obliged over and over 
again to assert a right which has been already litigated. So injunctions are 
constantly made perpetual, for the purpose of preventing the continuance 
or repetition of acts for which the party defendant has no legal authority, 
as, for example, in cases of waste, infringements of patents, copyrights, 
or trade marks, and the. like (Joyce, p. 1317; Danieirs Ch. Pr. p. 1620). 

Right may be Forfeited. — Acquiescence or delay on the part of the 
plaintiff may be such as to forfeit his right to an injunction at the trial. 
With regard to acquiescence, however, it must be of a more prolonged 
character than would be sufficient to affect his title to an interlocutory 
injunction {Johnson v. Wyatt, 1863, 2 De 6., J. & S. 18 ; and see, as to the 
equitable doctrine of acquiescence, Wilmott v. Barber, 1880, 15 Ch. D. 96 ; 
Proctor v. Benniss, 1887, 36 Ch. D. 740. The following cases may also be 
consulted: Dann v. Spurrier, 1802, 7 Ves. 230; 6 E. E. 119; Williams v. 
Earl of Jersey, 1841, Or. & Ph. 91 ; Rochdale Canal Co. v. Kay, 1851, 2 Sim. 
N. S. 78; see also Acquiescence). As regards delay, it is established that 
mere lapse of time will not be a bar to the granting of an injunction in aid 
of a legal right, unless it would be a bar to the legal right {Fullwood v. 
Fullwood, 1878, 9 Ch. D. 176). 

Only under very exceptional circumstances (see infra. Damages) is 
there jurisdiction to compel a plaintiff to accept damages in lieu of an 
injunction, when he has established his right to the larger remedy {Krehl v. 
Burrell, 1878, 7 Ch. D. 551 ; Shelf er v. City of London Electric Lighting Co., 
[1895] 1 Ch. 287). 

(See further as to Perpetual Injunctions, Daniell’s Ch. Pr. pp. 1620- 
1622 ; Joyce, pp. 1314-1319 ; Kerr, pp. 42-48 ; Seton, p. 6^0.) 

IILttDAMAGES. 

Cairns' Act. — Originally the Court of Chancery had no jurisdiction to 
award damages. The power to do so was conferred by the Chancery Amend- 
ment Act, 1858, more commonly known, from the name of its author, as 
Lord Cairns' Act (21 & 22 Viet. c. 27). Sec. 2 of the Act was in the 
following terms : — ^ 

In all cMes in which the Court of Chancery has lurisdietiois to entertain an appli* 
cation for an injunction a^nst a breach of any covenant, contract, or agree- 
ment, or against the commission or continuance of any wrongful act, or for the 
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Bpecific performance of any coTemnt, contract, or agreement, it u tmH be lawful 
for the Rftxno Court) if it shall think tit) to award damages to the party injured, 
either in addition to or in substitution for such injunction or specitio preform- 
ancB) and such damages may he assessed in such manner as the Court shall 
direct. 


The section has been repealed by the Statute Law Revision and Civil 
Procedure Act, 1883 (46 & 47 Viet. c. 49) s. 3); but the repeal has not 
affected dihe jurisdiction of the Court, which is retained by sec. 2 (Sayevs v. 
Collyer, 1884, 28 Ch. D. 103). 

Independently, however, of Lord Cairns* Act, the High Court of Justice 
can, under the Judicature Act, award either an injunction or damages. 
The nature of the jurisdiction and the effect of the repeal were thus stated 
by Lord Esher, M. R. : “ In cases where a suit for an injunction lay in 
Chancery, damages would be recoverable at common law, and in many cases 
the Court of Chancery would not grant an injunction till the right to 
damages had first been established by an action at law. Lord C.iirns* Act 
was passed to meet this difficulty, and was one of the enac< inents which 
have from time to time been passed to prevent the necessity for double 
proceedings. It was intended to obviate the necessity for going to 
a common law Court for damages and then to the Court of Chancery for 
an injunction, and to enable the Court of Chancery itself to determine the 
right to damages, and then give an injunction. But the Act went further 
than that, and gave the Court of Chancery power to give damages in sub- 
stitution for an injunction It is true that Lord Cairns* Act has 

been repealed by 46 & 47 Viet. c. 49, but I am confident that the repeal 
was not with the intent of taking away any of the powers given by the 
Act in a Chancery action, but because it was considered that the Judicature 
Acts re-enacted those powers, and therefore that Lord Cairns* Act had 
become obsolete and might be repealed ** {Chapman v. Guardians of Auckland 
Union, 1889, 23 Q. B. D. pp. 297-299; and see, per Baggallay, L.J., 
Sayers v. Gollyer, 1884, 28 Ch. D. p. 108; Serrao v. Noel, 1885, 15 Q. B. I), 
p. 569). 

Discretion, how exercised, — The discretion vested in the Court is a 
judicial discretion, to be exercised according to something like a settled rule 
{Smith V. Smith, 1875, L. R. 20 Eq. 500). It is a reasonable discretion to 
be reasonably exercised (per Jessel, M. E., Aynsley v. Glover, 1874, L.R. 18 Eq. 
p. 655) ; and according to the facts of the particular case {Greenwood v. 
Hornsey, 1886, 33 Ch. D. 471). It is, moreover, an exceptional discretion, 
to be exercised only in exceptional cases {Shelf cr v. City of London Electric 
Lighting Co,, [1895] 1 Ch. 287). The Legislature did not intend to turn the 
Court into a tribunal for legalising wrongful acts. The Court has always* 
protested against the notion that it ought to allow a wrong to continue 
simply because the wrong-doer is able and willing to pay for the injury he may 
inflict {Shelfer^, City of London Electric Lighting Co, {uln supra), jpp, 314, 
316). It never was intended to invest the Court with a power to compel 
people to sell their property without* their consent at a valuation (per 
Jessel, M. R, Krehl v. Burrell, 1877, 7 Ch. D. p. 554). 

In Shelf er v. City of London Electric Lighting Co, {ubi supra), A. L. 

L.J., stated, as a good working rule, that (1) if the injury to the plaintiffs 
legal rights is small ; (2) and one which is capable of being estimated in 
money; (3) and one which can be adequately compensated by a snmll 
money payment; /4) and one in which it would be oppressive to the de- 
fendant to grant an injunction — damages in substitution for an injunction 
may be given. There may, however, be cases in which, although these four 
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requirements exist, the defendant has disentitled himself from asking that 
damges should be assessed in lieu of an injimction. 

Damages are no adequate substitute for an injunction unless they cover 
the whole field which would have been covered by the injunction (per Fry^ 
rj., Fritz V. Hobson, 1880, 14 Ch. D. p. 557). 

Where there is no case for an injunction, damages cannot be given 
(^Proctor V. Bayley, 1890, 42 Ch. D. p. 401). 

In the case of a mere threatened injury, it was held, in Dufeyfus v. 
Permian Gmr\o Go., 1889, 43 Ch, D. 316, that there is no power to award 
damages; but see Martin v. Price, [1894] 1 Ch. 276, where the question as 
to the jurisdiction to award damages in lieu of an injunction in such a case 
was left in doubt. 

'Acquiescence . — ^Acquiescence by the plaintiff may be of such a character 
as to induce the Court to act under Lord Cairns* Act, even though the 
acquiescence be not sufficient to bar the action {Sayers v. Gollyer, 1884, 
28 Ch. D. p. 110). 

Nominal Damages . — In Sayers v. Gollyer {ubi su'pra) the judge at the 
trial, considering the injury to the plaintiff was very slight, awarded 
damages in lieu of an injunction, and, assessing such damages at a nominal 
sum, dismissed the action. On appeal it was seriously contended that the 
Act did not apply to a case of merely nominal damages. The Court, how- 
ever, had no difficulty in brushing aside this argument as a mere reductio 
ad ahsurdum. The Act applies with double force to cases where only 
nominal damages could be given, otherwise this absurd result would follow, 
that if a plaintiff is entitled to substantial damages, the Court would refuse 
him an injunction ; but if he had no real cause of complaint, he would have 
a right to an injunction. In other words, as his damages descended to 
zero, his right to an injunction would correspondingly increase** (per 
Bowen, L.J., p. 109). 

Result of Gases . — The net result of the cases would seem to be this. 
Where a plaintiff has established his right to an injunction, and has done 
nothing to forfeit such right, and the injury is proved to be serious, the 
Court will not, and cannot, consistently with the principles on which it 
exercises the discretion reposed in it, refuse an injunction. Under excep- 
tional circumstances, however, arising from {a) the conduct of the plaintiff, 
or (6) the quantum of injury, the Court can and will award the alternative 
remedy of damages. Whether under any circumstances there is jurisdic- 
tion to give damages instead of an injunction in the case of apprehended 
injury is a point still doubtful. (See also Caikns* Act.) 

Damages, how (uceriained . — ^Where damages are awarded, they may be 
•assessed by the judge at the trial {Holland v. Worley, 1884, 26 Ch. D. 578). 
In other cases an inquiry as to damages will be directed, which will be 
worked out in chambers. 

Undertaking as to Damages. — The question of the undertaking as to 
damages, which is invariably required as a condition of granting an inter- 
locutory injunction, is dealt with uffder the head of Practice, infra. 

IV. Practice. 

This slight sketch of a very large subject would be incomplete if 
mention were made of the practice of the Court with regard to injunctions. 
This section therefore will be devoted to a short outline of that part 42 f the 
subject. 

Indxyrsemkni dm Writ . — Under the old practice of thetlourt of Chancery 
it was only under very exceptional circumstances tJiat an injunction was 
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granted before decree unless prayed for by the bill. Under the present 
practice, if an injunction is a substantial object of the action it is usual 
though not necessary, that it should be claimed by the indorsement on the 
Vrit {Cdebmrm v. Colebmme, 1876, 1 Oh. D. 690). 

After judgment, whenever it is shown to be just or convenient, an 
injunction may be granted, even though it was not claimed by the writ 
{Anglo-Itodian Baink v. Damett, 1878, 9 Ch. D. 286). 

AppUeaiion, hy whom made. — ^An application for an injunction may be 
made by any party (Order 50, r. 6). A defendant may in a proper mse 
apply, and that notwithstanding the plaintiff has served a notice of motion 
for the like purpose {Sargant v. Bead, 1876, 1 Ch. D. 600). But, unless the 
defendant has delivered a counterclaim, he cannot apply for an injmiction 
against the plaintiff, unless the relief sought by such injunction is incident 
to or arises out of the relief sought by the plaintiff. If he desires any other 
relief before the time for delivery of a counterclaim, he must issue o writ in 
a cross-action {Carter v. Fey, [1894] 2 Ch. 541). 

Wh^n Applimtion made . — The plaintiff may apply at any time after 
writ issued. In a case decided before the Judicature Act an application was 
entertained even before bill filed {Thomeloe v. Skoincs, 1873, L R 16 Etj. 
126) ; but this case must be considered as of very doubtful authority, and, 
semile, would not now be followed (see Anmud Practice, 1898, p. 890). A 
defendant cannot apply until after appearance, and then only on notice 
(Order 50, r. 6). 

Ex ■parte Applimtions . — In very urgent cases an order can be obtained 
ex parte, so soon as the writ has been issued. The usual course in such 
cases is for the Court to make an interim order extending over a day 
named therein, and to give leave to serve notice of motion for a particular 
day, together with a copy of the writ. Ordinarily there must be at least 
, two clear days between the service of a notice of motion and the date 
named in the notice for hearing the motion (Order 52, r. 4) ; but leave to 
serve short notice of motion can be obtained. Such leave must be granted 
by a judge in person, and cannot be given by a master in chambers 
{Conacher v. Gonacher, 1881, 29 W. E. 230). The fact that leave to serve 
short notice is applied for must be distinctly stated to the Court, and the 
fact that leave to serve short notice has been granted must appear on the 
face of the notice itself {Dawson v. Beeson, 1882, 22 Ch. D. 504). 

After the defendant has appeared it is unusual to grant an injunction 
ex parte, though in urgent cases notice to the defendant may be dispensed 
with {Harrison v. Cockerell, 1817, 3 Men 1 ; Petleyv. Eastern Couniws B'wy. 
Go., 1839, 8 Sim. 483 ; Langham v. Great Northern Buoy. Co., 1848, 1 De G. 
& Sm. 486). The fact of appearance should be communicated to the Court* 
{Mexican Go. v. London and Maldonado, 1890, W. N. 8 ; Harrison v. CoekereU 
{idn mpra)). 

After noticp of motion has once been served it is improper to apply ex 
parte {Graham v. Campbell, 1878, 7 Ch. I). 490). 

Upon ex ■parte applications the uftnost good faith must be observed. 
For, if there has been any suppression of material facts, that in itself would 
be good ground for dissolving the injunction quite apart from merits {Brown 
V. Newall, 1837, 2 Myl. & Cr. 558 ; A.-G. v. CeUporaiion of Liverpool, 1835, 
1 MyL & Cr. 171 ; DcUglish v. Jarvie, 1850, 2 Mao. & G. 231 ; Clifton v. Bdbin- 
eon, fS5S, 16 Beav. 335 : Wirnbhdon Local Board v. Croydon Sanitary 
AwthorUy, 1886, 32 Ch. D. 421 ; Boyce v. Gill, 1891, 64 L. T. 824). “ The 
Court can have no ground upon which it can proceed, in granting an ex parte 
injunction j but a faithful statement of the case.; and where the Court has 
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found a party misstating the case, either by misrepresentation or suppression, 
the Court has always exercised its jurisdiction for the purpose of repressing 
that practice ” (per Lord Cottenham, L.C., Brovm v. Newall, 1837, 2 Myl. & 
Or. p. 671). “ The jurisdiction of the Court in granting ex parte injunctionif 
is a very hazardous one, and one which, though often used to preserve pro- 
perty, may be often used to the injury of others ; and it is right that a strict 
hand should be held over thofie who come with such applications ” {A,-G. v. 
Corporation of Liverpool, 1835, 1 MyL &, Cr. p. 211). “The party ^applying 
is bound to put the Court in possession of all the facts, in older to enable it 
to judge whether the defendant ought to be put to what may be occasionally 
a very serious evil, namely, a temporary injunction. The Court does not 
deal with the same strictness and severity in the case of an injunction 
obtained on notice, and very properly so, for then the opposite party has the 
opportunity of bringing forward every circumstance favourable to his case ” 
{Maclaren v. Stainton, 1852, 16 Beav. p. 290). 

Notice of Motion , — The plaintiff can, without special leave, serve notice 
of motion upon a defendant who has appeared (Order 52, r. 8) ; and, by 
leave, with the writ, or at any time after service of the writ and before the 
time limited for appearance (Order 52, r. 9). A notice of motion should 
state clearly the nature of the order asked for {Brovm v. BoberUon, 1846, 
2 Ph. 173). 

Evidence , — The motion is usually heard on afi&davit evidence on both 
sides. If necessary, the witnesses can be orally examined, and cross- 
examined on their affidavits. 

In the case of an ex parte application for an injunction, the party 
making the application must furnish copies of the affidavits upon which it 
is granted, upon payment of the proper charges, immediately upon the 
receii)t of a written request for the same, with an undertaking to pay the 
proper charges, or within such time as is specified in such request or 
may have been directed by the Court or a judge (Order 66, r. 7 {j)). 
(As to evidence, see further Danieirs Ch. Pr. pp. 1612-1614; Kerr, 

pp. 617-622.) 

Hearing of Motion , — Upon the hearing of the motion the Court will 
either grant or refuse the order, or will, if it should be of opinion that no 
case is made for an interlocutory injunction, but that there is a case to be 
tried at the hearing of the action, order the motion to stand over until the 
trial. An undertaking is often accepted in lieu of an actual order. 

Form of Order , — order for an interlocutory injunction enjoins the 
party against whom it is made “ until judgment in the action or further 
order.” 

• Undertaking as to Damages , — On granting interlocutory injunctions, 
whether obtained ex parte or on notice, it is the invariable practice of the 
Court to require an undertaking from the plaintiff to be answerable for 
damages caused to the defendant by the injunction, in thp event of the 
Court hereafter awarding any such damages {Graham v. Campbell, 1878, 

7 Ch. D. 490). But where an inunction, though interlocutory in the 
sense of being granted between the issue of the writ and the hearing of 
the action, is really final, the undertaking will not be required. Thus 
where in an action to restrain the infringement of a patent, an order was 
made on the application of* the defendant restraining the phuntiffs until 
judgment from publishing threats of legal proceedings for infringem^t, it 
was held that the undertaking ought not to be inserted in the order {Fermr 
V. Wilson, [1893] 2 Ch. 666). There is no power to con^l a plaintiff to 
give the undertaking. It is a term imposed by the Court, which the 
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plaintiff may refuse to accept (i*ucker v. New Brunswick Tradina Co of 
%ndm, 1890, 44 Ch. D. 249). ^ ^ 

As to the history of the undertaking the judgment of Jessel. M. R in 
fSTfi/Uh V. Ddy^ 1882, 21 Ch. D. 451, may be consulted. 

From whom required . — The undertaking will not be required from the 
Crown suing by the Attorney-General v. Albany Hotel Co., [1896] 

The ijndertaking of a married woman is sufficient {In re Prynne, 1885, 
53 L. T. 465). • 

Where a corporation or joint-stock company was plaintiff it was not 
formerly the practice to accept merely the undertaking of counsel on behalf 
of the plaintiffs, but a director or other responsible person was required to 
sign the Registrar s book. Under the present practice, however, it seems 
that the undertaking of a corporation will be accepted. Thus the under- 
taking of a local board was held to be sufficient {East Molcsey Local Board 
V. Lambeth Waterworks Go., [1892] 3 Ch. 289) j and of a limited c ompany 
{Manchester and Liverpool District Banking Go. v. Parkinses < 1889 60 
L. T. 47). 

Where the plaintiff is resident out of the jurisdiction, an undertaking 
may be required from his agent or some responsible person {Hamilton v. 
Board, 1863, 1 N. R. 379 ; Seton, p. 456). 

Exbeyit of Undertaking . — The undertaking is not confined to damages 
sustained by the party against whom the injunction is granted, but extends 
to all the defendants who ask for it {Tucker v. New Brunsviick Trading Co. 
of London, 1890, 44 Ch. D. 249). 

Ejffect to be given to the Uridertaking . — Effect ought to be given to the 
undertaking, except under very special circumstances {Graham v. Campbell, 
1878, 7 Oh. D. 494). There is, however, a discretion in the Court ; and 
unexplained and unreasonable delay in making an application to enforce it 
{Ex parte Hall, In re Wood, 1883, 23 Ch. D. 644), or trivial and remote 
damage {Smith v. Day, 1882, 21 Ch. D. 421), have been held sufficient 
reasons to disentitle the defendant to the benefit of it. 


In Smith v. Day {ubi supra) Jessel, M. R, expressed the opinion that a 
defendant is not entitled to have the undertaking enforced, where an 
interlocutory injunction has been wrongly granted owing to a mistake 
of law by the judge without any misrepresentation, suppression, or 
default on the part of the plaintiff; but this dictum was dissented from 
by the Court of Appeal in Griffith v. Blake, 1884, 27 Ch. D. 474 ; and the 
rule is now clear that, whenever the undertaking is given, and the plaintiff 
ultimately fails on the merits, an inquiry as to damages will be directed, 
unless there are special circumstances to the contrary. And the under- 
taking is equally enforceable where there has been a mistake of law on the 
part of the Court {Hunt v. Hunt, 1885, 54 L. J. Ch. 289). 

Where the (Jourt can satisfy itself of the amount of damage caused to the 
defendant by the injunction an inquiry will not be directed, but the Court 
will at once assess the damages, and sffv^e expense to the i)arties {Graham 
V. Campbell, 1878, 7 Ch. D. 494). 

Neither discontinuance of the action {Newcomon v. Coulson, 1878, 7 Ch. 
U. 764), nor its dismissal {Newby v. Harrison, 1861, 3 De G., F. & J. 287), 
nor the discharge of the order containing the iindertaking {Ross v. Bvato^i, 
1888, W. K 65), have the effect of superseding the undertaking; and it 
has been enforced in favour of the real and personal representatives of a 
deceased defendant {Sheppard v. Gilmore, 1887, W. N. 242). 

, Service of Order for Inju 7 iction.~’liJi order for an injunction should be 
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Gompleied ivith all possible despatch. But notice of the order having been 
made is in the first instance sufficient, or a copy of the minutes may be 
obtained from' the Begistrar and served on the party enjoined {HeywooA v. 
Wait^ 1870, 18 W. E. 206). Notice by telegram has been held to be siifficierit 
{In re Bryant, 1876, 4 Ch. D. 98 ; Bx parte Langley, Ex parte Smith, In re 
1879, 13 Ch. D. 110; The Seraglio, 1885, 10 P. D. 120). It is, 
however, desirable that the order should be drawn up, passed, and entered 
with as little delay as the circumstances admit of. When con^leted it 
should be served on the defendant. Service must, unless substituted 
service is authorised, be personal, and, if the order be mandatory, it must 
bear the indorsement prescribed by Order 41, r. 5. Such indorsement is 
not necessary in the case of an order which is merely prohibitive {Selous v. 
Croydon Rural Sanitary Authority, 1885, 53 L. T. 209). 

Dissolving Injunction — An interlocutory injunction may be dissolved at 
any time before trial (see dictum of Jessel, M. E., in In re Holt, 1880, 
16Ch. D. 115). 

An injunction is ipso facto dissolved by dismissal of the action {Green v. 
Pulsford, 1839, 2 Beav. 7). Where an injunction is granted on the merits 
it is not lost by subsequent amendment of the writ {Harvey v. Hall, 1870, 
L. E. 11 Eq. 31). 

How Applkation made. — An application to dissolve an injunction is 
made by motion on notice. In urgent cases leave to serve short notice of 
motion can be obtained. It will be heard on evidence filed by the defend- 
ant in opposition to the affidavits on which the order for injunction was 
made. The Court has refused to allow the motion to stand over to enable 
the plaintiff to cross-examine the defendant's witnesses {Normanville v. 
Stcnning, 1853, 10 Ha. App. xx.). 

Where Order obtained improperly. — ^Where it appears that an injunction 
has been obtained on the suppression of material facts, the order 

will be at once discharged, without regard to merits (see cases cited supra 
under the head of Ex parte Injunctions). And so, where the order was made 
on the terms of adding a person as plaintiff who could give an undertaking 
in damages, and several days were allowed to elapse without making the 
necessary amendment, the Court at once dissolved the injunction, on 
the ground that good faith had not been kept {Spanish General Ageruy 
Corporation v. Spanish Corporation, 1890, 63 L. T. 161). 

’ Where on motion for injunction or to continue an interim order already 
obtained it appeared th^t there had been suppression of material facts on 
the original application, the Court dissolved the ex parte order with costs 
without a cross-notice of motion by the defendant {Boyce v. Gill, 1891, 
64 L. T. 824). In such case, however, the injunction asked for may be 
granted on evidence (S. C. ; and see Fitch v. Boehfort, 1849, 18 L. J. Ch. 
458). 

It is not, however, necessary for a plaintiff to state eyery fact to the 
Court on applying for an ex parte order. He is under Ao obligation to 
state facts not relevant to any reat issue between the parties ( Weston 'v. 
Arnold, 1873, L E. 8 Ch. 1084). 

A motion to discharge an ex paHe injimction on the ground that it has 
been obtained by misrepresentation is proper, though the injunction is 
about to expire {Wimbledon Local Board v. Croydon Rural Sanitary 
Authority, 1886, 32 Ch. D. 421). ^ 

Where Injunction granted over a certain Day. — ^Where an injunction is 
granted over a day named or until further order, it"* signifies that the 
injunction may be dissolved before the day fixed, but cannot be extended 
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; ieyond that ^od except with leave of the Court (itofton v. Lmvdm Sdwol 
:Board, l%H, 7 Ch. D. 766). 

Acquiesceruse and 2>e/ay.— A defendant may lose his right to have 
An injunction dissolved by acquiescing in it, or by long delay in apply ing 
to discharge it {Glamtt v. Lang, 1838, 3 Myl. & Cr. 451 ; BvMyk y. 
8hew^, 1839, 4 Myl. & Cr. 498*; Bell y. Hull and Sclhg Ruyy, Co., 1839, 
.1 BaiL C. 616), and a party who has deliberately consented to a perpetual 
injunction will not be allowed to withdraw such consent merely because he 
has discovered that he might have a good defence to the action (Elsas v 
Williams, 1884, 54 L. J. Ch. 336). ^ 

See further, as to dissolving injunctions, DanielVs Ch. Pr. pp. 1617-1620 : 
Joyce, pp. 1264-1280; Kerr, pp. 631-636; Seton, pp. 628, 629. 

Continuing Injunctions . — An injunction obtained upon an interlocutory 
application is superseded by the judgment at the trial. If it is desired that 
it should still remain in force, it must be expressly continued. It may be 
continued provisionally, pending inquiries or accounts necessary' n r work- 
ing out the rights of the parties, or permanently, in which case it takes the 
form of a perpetual injunction (see Danieirs Ch. Pr. p. 1620). 

Perpetual Injunctions, when granted. — Perpetual injunctions are not, 
as a rule, granted except at the hearing, unless the parties agree to treat 
the hearing of a motion for an interlocutory order as the hearing of the 
action (Morrell v. Pearson, 1849, 1% Beav. 284). In modern practice it is 
by no means uncommon to obtain by consent an order for a perpetual 
injunction upon summons. And, where the defendant by his defence 
(London Steam Byevng Co. v. Digly, 1888, 36 W. 11. 497), or by letter (Allen 
V. OaJcey, 1890, 62 L. T. 724), offered to consent to an order being made in 
chambers, the plaintiff was not allowed the extra costs occasioned by his 
insisting on the case being disposed of in Court. 

A perpetual injunction can be obtained at the hearing, though the 
plaintiff has not previously applied for an interlocutory order (Bacon v. 
Jones, 1839, 4 Myl. & Cr. 433). 

Swspending Injunction. — Where a plaintiff has proved his right to an 
injunction against a nuisance or other injury, it is no part of the duty of 
the Court to inquire in what way the defendant can best remove it. The 
plaintiff is entitled to an injunction at once, unless the removal of the 
injury is physically impossible ; it is the duty of the defendant to find his 
own way out of the difficulty, whatever inconvenience or expense it may 
put him to (A.-G. y. Colney Hatch Lunatic Asylum, 1869, L. K. 4 Ch. 146). 
But, where the difficulty of removing the injury is great, the Court will 
suspend the operation of the injunction for a time, so as to afford an oppor- 
tunity to the defendant of complying with the order (S. C. ; Goldsmid v, 
TurAridge Wells Commissioners, 1866, L. K. 1 Eq. 161 : 1 Ch. 349 ; A.-G. 
V. Proprietors of Bradford Canal, 1866, L. R 2 Eq. 71 ; A.-G. v. Leeds 
Corporation, 18*^, L. R 6 Ch. 583).^ 

Where the (jourt of Appeal has granted an injunction, an application to 
suspend it may be made to the judge in ^he Court below (Shelf er v. City of 
tiondon Electric Lighting Co., [1895] 2 Ch. 388). 

Death of Plaintiff’ — Survival of Cause of Where a plaintiff, 

who had brought an action for a mandatory injunction and damages for 
obstruction of light, died more than six months after the commencement of 
&ction^jMid her executor and devisee obtained an order to carry on proceed- 
iugs against the defendant, it was held that the plaintiffs equitable right to 
a mahdatory injunction devolved on her devisee, and that he, in his capacity 
pf executor, was at least entitled to continue the action for recoveiy pf 

VOXu VI. » 
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damages in respect of injury committed during a period of six months prior 
to the plamtiffs death (Jones v. Simes, 1890, 43 Ch. D. 607). 

Costs — of Motions. — ^As a role, the costs of motions for injunctions are 
made costs in the action, so that the party who is ultimately successful ih 
the litigation gets such costs. “ The course of the Court provides for the 
costs of motions for injunctions in a way most just, by leaving the party 
moving, if his suit fails, to pay the costs ; and if ^ suit succeeds, providii^ 
for his costs effectually (Great Western Bwy. Co. v. Oxford, Woreester, ana 
Wolverhampton Bvoy. Co., 1852, 6 De G. & Sm. 437). * 

As to the general rules with regard to costs on motions, where there 
is no direction in the order, laid down by Sir John Leach (1823, 1 S. & S. 
357), see Morgan and Wurtzburg on Costs, p. 47 ; Kerr, p. 31 ; Seton, 
p. 346. 

Where a motion is ordered to stand over to the trM, and is not then 
brought on, and the action . is subsequently dismissed with costs, the 
defendant’s costs of the motion will be included in the costs to be taxed 
without any express direction to that effect (Qosnell v. Bishop, 1888, 38 Ch. 
D. 385). 

The following rule as to costs of interlocutory applications has recently 
been laid down by the judges of the Chancery Division : Where interlocu- 
tory applications have been ordered to stand to the trial, and are not then 
mentioned to the judge, the costs of such applications are to be treated as 
costs in the action, and taxed accordingly, and need not be mentioned in 
the judgment. Where such applications have been disposed of, but the 
costs have been reserved, such costs are not to be mentioned in the judg- 
ment or order, or allowed on taxation, without the special direction of the 
judge (British Naturat Bremivm Provident Association v. Bywater, [1897] 

2 Ch. 531). 

Where the object of the action is attained on motion, the plaintiff ought 
to apply to the defendant to have the costs disposed of on motion, otherwise 
he will not be allowed the extra costs of bringing on the action to trial 
(^nensehein v. Barnard, 1888, 57 L. T. 712). 

Costs generaUy. — Where a plaintiff comes to enforce a legal right, and 
there has been no misconduct on his part, no omission or neglect which 
would induce the Court to deprive him of his costs, the Court has no dis- 
cretion,'and caimot take away the plaintiff’s right to costs. To entitle him 
to costs, the plaintiff is not bound to give notice before commencing pro- 
ceedings (Cooper v. Whittingham, 1880, 15 Ch. D. 501 ; Goodhart v. ffyett, 
1883, 25 CL D. 182). Thus innocent infringers of trade marks or 
registered designs have been ordered to pay costs (Upmarnn v. Forster, 
1883, 24 Ch. D. 231 ; Wittman v. Oppenheim, 1884, 27 CL D. 260). But 
where there had been an innocent dealing with a small quantity of goods 
which turned out to be an infringement of the plaintiff’s trade mark, and 
defendant submitted to an injunction, the Court refused jio order him to 
pay costs (American Tchaeco Co. v. Guest, [1892] 1 Ch. 630). And where, in 
an action for infringement of copyright, the defendants offered an under- 
taking with costs not to republish the matter complained of, and the 
plaintiffs nevertheless proceeded with their action, they were disallowed 
their costs subsequent to the defendants’ offer (Walter v. J^imkopff, [1892] 

3 Ch. 489 ; and see Jenkms v. Hope, [1896] 1 Ch. 278^ 

Breach of Injmction. — A party who has notice of an oMer of the. Court 
is bound by it from the time the order is pronounced (HHeU v. GarraM, 
1841, Cr. & Fh. 98). As long as an ii^'unotion exists It must be obeyed. 
Those who wish to get rid of an order must do so in the proper way, that is 
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; by appeal So long as it exists it must be obeyed, and obeyed to the letter, 
and anyone who does not obey it to the letter is guilty of committing a 
^wilful breach of it, unless there be some misapprehension,* which may mis- 
lead him upon the plain reading of the order (S^Tokes v. Bai^bury Local Board 
of Healthy 1865, L. E. 1 Eq. 42). It is not open to any party to question an 
.order of the Court or any process under the authority of the Court by dis- 
obedience. If the order be irregular, the party affected by it must take the 
^r^er^fteps to^set it aside {Bussell v. East Auylmn Bwij, Co., 1850, 3 Mac. 

An undertaking given to the Court is equivalent to an injunction, and, 
if violated, may be the subject of an application to the Court {Loudon and 
Birmingham Rwy, Co. v. Graud Junction Canal Co., 1835, 1 Bail. C. 224). 
But where a defendant by mistake consented to an undertaking more 
extensive than he intended, the Court refused to enforce that part of the 
undertaking which had been given by mistake {Mullins v. Harr L 1879, 
11 Ch. D. 763). 

^medy for Breach. — By Order 42, r. 7, it is provided that a judgment 
requiring any person to do any act other than the payment of money, or to 
abstain from doing anything, may be enforced by writ of attachment, or by 
committal. (See ISxecution.) But, notwithstanding the above rule, com- 
mittal, rather than attachment, appears to be the more a])propriate remedy 
in the case of breacli of an injunction. 

Notice of Injunction . — Before the Court will assert its authority to punish 
a breach of an injunction, it will require to be satisfied that tlie party was 
aware of the fact that the order for an injunction had been made. Strictly 
speaking, the order ought to be served on the party enjoined, but, as has 
already been stated, such service is not essential. If once it is established 
that the party against whom the application is made was aware of or has 
notice of the injunction, the Court will not allow liim to disregard its order 
with impunity. It matters not how the notice was given {Hvywood v. Wait, 
1870, 18 W. E. 205). Thus, where a man was in Court and had notice of 
the order by being present when it was pronounced, he was adjudged guilty 
of contempt by acting in breach of it, even though he had not been served 
with the order {Skvp v. Harwood, 1747, 3 Atk. 564 ; and see Hearn v. Tcnwmt, 
1807, 14 Ves. 136 ; 9 E. E. 253 ; Kimyton v. Eve, 1813, 2 Ves. & Bea. 349 ; 13 
E. E. 116 ; Vansaudau v. Bose, 1820, 2 Jac. & W. 261 ; 22 K. E. 114 ; *MNeil 
V. Oarratt, 1841, Or. & Ph. 98). The rule is not limited to cases in which 
a breach is committed before there has been time for the plaintiff* to^get the 
order drawn up and entered {United Telephone Co. v. Dale, 1884, 25 Ch. D. 
778). Even if the party is not named in the order, yet if he is proved to. 
have notice of it, he will be held to be in contempt. So where trustees of a 
friendly society were restrained by name from dividing a sum of money 
among the members, and the old trustees having retired, new trustees were 
appointed in their place, who proceeded to divide the money, the new as 
well as the old trustees were held to be#guilty of contempt. People cannot 
by a rvM avoid and get rid of an order made by the Court {Avory v. Andrews, 
1882, 30 W.E. 564). ^ 

Where, however, it is sought to commit for contempt a person who after 
receiving a notice disregards it, the Court must decide upon the particular 
facts of the case whether he had in fact notice of the injunction, and it is ^e 
duty 0? those who ask for the committal to prove this beyond reasona^ 
doubt {Ex parte iangley. Ex parte Smith, In re Bishop, 1879, 13 Ch. I). 
110). A person who has violated an injunction will not be committed wh^ 
be swears that, though he had received notice of it by telegram, he fide 
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believed that no injunction had been granted, and the circumstances show 
that such a belief was not unreasonable and 

see Kimpton v. Eve, 1813, 2 Ves. & Bea. 349 ; 13 R. E. 116). 

Person not a Party, — A person, not himself included in the injunction nor* 
a party to the action, who knowingly aids and abets the defendant in a 
breach may be committed {Seaward v. Paterson, [1897] 1 Ch. 545 ; and see 
Lewis V. Morgan, 1818, 5 Price, 518 ; Tjord Wellesley v. Earl Momington, 1848, 
11 Beav. 180). • 

Motion to Gbmmit. — An application to commit is made by^ motion, which 
must be personally served {Angerstein v. Hunt, 1801, 6 Ves. 488 ; Hope v. 
Carnegie, 1868, L. R. 7 Eq. 254 ; Mander v. Faleke, [1891] 3 Ch. 488). The 
notice of motion must state in general terms the grounds of the application ; 
and where it is founded on evidence by affidavit, a copy of any affidavit 
intended to be used must be served with the notice of motion (Order 
52, r. 4). 

Costs , — Unless in extreme cases an actual order for committal is not 
usually made, the Court being satisfied to make the party in contempt pay 
the costs (see Price v. Hutchison, 1869, L. E. 9 Eq. 536). 

Appeal, — An appeal lies from an order of the Court adjudicating a 
person guilty of contempt by committing a breach of an injunction and 
ordering him to pay the costs, for such an appeal is not one for costs only 
within sec. 49 of the Judicature Act, 1873 ( Witt v. Corcoran, 1876, 2 Ch. D. 
69); and from an order refusing to commit for contempt {Jarmain v. 
Chatterton, 1882, 20 Ch. D. 493). 

Seguestraiion, — In the case of persons who are privileged from arrest 
sequestration is the appropriate remedy for breach of an injunction ; and so 
also in the case of a corporation (Order 42, r. 31 ; see Spokes v. Banlury 
Local Board of Health, 1865, L. E. 1 Eq. 42). 

Substitutionary Execution, — If a mandatory order or injunction be not 
complied with, the Court or a judge, besides or instead of proceedings 
against the disobedient party for contempt, may direct that the act required 
to be done may be done so far as practicable by the party by whom the 
order has been obtained, or some other person appointed by the Court or 
judge, at the cost of the disobedient party, and upon the act being done, the 
expenses incurred may be ascertained in such manner as the Court or a 
judge may direct, and execution may issue for the amount ascertained, and 
costs (Order 42, r. 30). 

(See further as to Breach of Injunctions, Daniell's Ch, Pr, pp. 1622- 
1627 ; Joyce, pp. 1321-1339; Kerr, pp. 640-649; Seton, pp. 632-634). 

^ [See also such articles as Acquiescence; Air; Ancient Lights; 
Cairns’ Act; Contempt op Court; Copyright; Covenants in Leases; 
Damages ; Easement ; Execution ; Light ; Mines and. Minerals; 
Nuisance ; Patents ; Restraint of Trade ; Support ; Trade Label ; Trade 
Mark; Trade Name; Trespass; Waste; Water; Way.] . 

[Avihoritiss , — ^Addison’s Treatisi^ on the Law of Contrasts, 9th ed., 1892, 
pp. 281-287 ; Ths Annual Prastise, 1898 ; Chitty’s ArcKbold*s Practice, 14th 
ed., 1885, pp. 426-431; Daniell’s Chancery Practice, 6th ed., 1884, pp. 
1574-1627 ; Day’s Common Law Procedure Acts, 4th ed., 1872 ; Eden on 
Injunctions, 1821 ; Fry on Specific Performance of Contracts, 3rd ed., 1892, 
pp. 522-528 ; Gilbert’s Forum Bomanum, 1768 ; Joyce on Injunctions, 1912 ; 
Kerr on Injunctions, 3rd ed., 1888 ; Pollock on Torts, 5th ed., 1897 ; 4teton’s 
Judgments and Orders, 6th ed,, 1891, pp. 452-634 ; Spencg on The EguitahU 
Jurisdicinon of the Cowri of Chancery, 1846 ; Story’s Commentariss on 
Bguity Juris^^^nse, 2nd English ed., 1892, pp. 570-624 3 
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In4unction8 of Edward VI. and Elizabeth.-- 

iTijUfUitwns of Edward the Sixth,— injunctions of Edward vi (for which 
^ see Cardwell, Docwnmtary Annals of the Church of England, p. 4 ) were 
issued in the year 1647 by the king, who was a minor, by the advice of the 
Duke of Somerset, Lord Protector of the realm. Their object was to 
accelerate the Reformation, which was then in progress, by removing from 
the churches ornaments relating to superstition and idolatry. 

Thee legal force of these injunctions at the present time has been 
questioned on^he twofold ground that they were not lawfully issued under 
statutable authority, and that if they were thus issued they have since 
been repealed. 

In Westerton v. Liddell, 1855-57 (Moo. Special Report), Dr. Lushington, 
judge of the London Consistory Court, held that the burden of proof was 
on those who asserted their legal authority, and that it had not been 
established. Sir John Dodson, Dean of Arches, on appeal, held that they 
had legal authority under the Proclamation Acts, 31 Hen. viii. * 3, and 34 
A; 35 Hen. viii. c. 23. Sir R. Phillimore, Dean of Arches, in Martin v. 
Maxhonochie, 1868, L. E. 2 Ad. & Ec. 116, took the same view of their 
legality, and also considered that on certain technical grounds they were 
not valid under the Proclamation Act, that they would still be valid under 
the Supremacy Act, 26 Hen. viii. c. 1 , and also by their statutory recognition 
in the First Prayer-Book of Edward vi. (3 & 4 Edw. vi. c. 10). On appeal 
to the Privy Council, Cairns, C., seems to have considered that so far as 
the injunctions could be taken to authorise any ceremony, they were 
abrogated by the Elizabethan Act of Uniformity, 1 Eliz. c. 2 (but as to this, 
see the argument in Bead v. Bishop of Lincoln, 1890, P. I). 9, at pp. 82, 83). 
They were again treated as valid in Boyd v. Bhillpotts, 1874, 4 Ad. & Ec. 
297, by Sir R. Phillimore,Dean of Arches ; but on appeal the Judicial Com- 
mittee found it unnecessary to determine the point {Bhillpotts v. Boyd, 1876, 
L. R. 6 P. C. 435). 

Injunctions of Queen Elizabeth, — The injunctions of Queen Elizabeth (for 
which see Cardwell, Documentary Annals of the Church of England, p. 210) 
were injunctions issued by the Queen in the year 1659 “by the advice 
of Her Most Honourable Council.” Their chief object was, like those of 
Edward the Sixth, to remove superstitious practices, and they appear to 
have been drawn up under the direction of the more extreme supporters of 
the Reformation. 

In so far as they deal with the ornaments of the church and ministers 
thereof, they possessed no legal effect, as they were not made an order taken 
by the authority of the Queen with the advice of her Commissioners 
appointed under the Great Seal of England for causes ecclesiastical, or of 
the Metropolitan of the realm, as provided by the Act of Uniformity, 1 & 2 
EHz. c. 2, ss. 26, 26 {Bidsdale v. Clifton., 1877, 2 P. D. 276). Tliey have, 
however, beei^at times treated as having some authority for other purposes 
(see Faulkner v. Litchfield, 1845, 1 Rob. Eccl. 184). *860 also articles 
Lights ON Altae; Obnaments, RuBnfb ; Uniformity, Acts of. _ 

{Authorities, — Strype, Ann, ; Burnet, History of the Beformation ; Card- 
well, Documentary Annals of the Church of England] Fuller, Church 
History] Phillimore, EccL Law, 2nd ed.] 


IflJurlA. The TnnYiTnR which declare that an action lies for injuria 

sine damno, but not for damnum absque injuria, afford no real assistance to 
detemune whether an action will lie or not, inasmuch as injuria can only 
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be defined as the infringement of a legal right. The maxims are, moreover, 
actually miHlftfl-ding , for there is a well-known class of actions in which 
special damage must be proved as part of the cause of action (vol. iv. p. 104), 
e,g, certain actions for slander (vol. iv. p. 182). It has, however, long been* 
customary to collect cases where nominal damages may be recovered for 
the breach of a legal right under the head “ iTijuria siiie damno** or " uhi 
juSy ibi remedium” The best-known enunciation of the last rule is to be 
found in the judgment of Lord Holt, C.J., in Ashhy v. White (1704, Raym. 
(Ld.) 938 ; 1 Smith, L. 67.), where it was held by Lord Holt and the House of 
Lords that an action lay against a returning officer for rejecting a vote, 
which, if cast, would have been utterly useless, because it was given for the 
successful candidate. Lord Holt said, "every injury imports damage.” 
This means only, as the next paragraph shows, that some legal rights may 
be infringed without causing pecuniary damage to their possessor. Cases 
of trespass to land and of interference with easements {Harrop v. Hirsty 
1868, L. R. 4 Ex. 43 ; Siddons v. Short, 1877, 2 C. P. D. 572) are examples 
sometimes explained by the consideration that continuance of an interrup- 
tion of the possession would ultimately destroy the owner’s title. 

On the other hand, there are many cases in which a person injured 
by the act of another has no cause of action against him ; his loss is said to 
be damnum absque injuria. The following are some examples : lawful acts 
upon the other’s own property {Mayor of Bradford v. PicMe.% [1895] App. 
Cas. 587), but entailing an interference with the flow of underground water 
{ChaseTnore v. Bkhards, 1859, 7 H. L. 349), or with a prospect, or with the 
enjoyment of Light or Support from neighbouring land, where there is no 
easement ; permitting an injurious growth of thistle down {Giles v. Walker, 
1890, 24 Q. B. D. 656); ordinary business competition (see McGregor v. 
Mogul Steamship Co., [1892] App. Cas. 25); inducing a thii’d person not to 
enter into a contract {Allen v. Flood, [1898] App. Cas. 1); Defamation by 
privileged statements ; legal proceedings reasonably undertaken (see 
Malicious Prosecution) — for such proceedings party and party costs, 
where the law gives them, are the only remedy; acts authorised to be 
done by statute {Geddes v. Proprietors of the Bann Reservoir, 1878, 3 App. 
Cas. 430 ; see also Accident). 

[Authorities. — The note to Ashby v. White in Smith, L. C.\ Broom, 
Maooims, 6th ed., p. 186.] 


InJuriH (Cl0)> — The replication dc injuria ("the defendant of his 
own wrong, and without the alleged cause ”) under the system of pleading 
•in vogue before the Common Law Procedure Acts was a general traverse, 
coupled with a tender of issue allowed in certain actions (trespass, case, 
replevin). Its proper office was to deny the facts set up as an excuse by the 
defendant’s plea {Crogaids case, 8 Co, 66 6 ; and Joms v. Kitchen, 1787, 
1 Bos. & Pul. 77 5 Stephen on Pleading, ed. 1824, p. 186). * 


Injuriously affected.— The words "injuriously affected by 
the execution of the works ” in sec. 68 of the Lands Clauses Consolidation 
Act, 1845, have been discussed in a large number of compensation cases. 
In MCarthy v. Metropolitan Board of Works, 1873, L. R. 8 C. P. 194> they 
were discussed by Bramwell, B., at pp. 208, 209, where he said: “I agree 
that the word ‘ injuriously ’ does not mean ‘ wrongfuRy ’ affected. What is 
done is rightful under the Act. It means hurtfuUy or ‘damnously’ 
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affected. As when we say of a man that he fell and injured his leg, we do 
not mean that his leg was wronged, but that it was hurt. We mean he 
fell, and his leg was injuriously, that is to say hurtfully, affected. At the 
•same time I am clearly of opinion that, to entitle the parties interested to 
compensation, the injury or hurt must be such as could not lawfully be 
inflicted except by the powers of the Act. . . . The lands must be 
‘injuriously affected* by reason of the exercise as regards such lands of the 
powers <4 the Act The act, therefore, ‘injuriously affecting’ must be one 
which would he wrongful but for the statute.** In the same case in the 
House of Lords (1874, L. B. 7 H. L. 243) the test, submitted in argument 
by Mr. Thesiger and adopted by the Lord Chancellor, as to whether land 
has been “ injuriously affected ** so as to entitle a person to compensation 
was stated thus : “ Where by the construction of works there is a physical 
interference with any right, public or private, which the owners or occupiers 
of property are by law entitled to make use of, in connection witli such 
property, and which right gives an additional market value i o such 
property, apart from the uses to which any particular own? * or occupier 
might put it, there is a title to compensation, if, by reason of such inter- 
ference, the property, as a property, is lessened in value.** It was also said 
in the same case, “ that wherever an action might have been brought for 
damages, if no Act of Parliament had been passed, the case is brought 
within the class of cases in which the property is ‘injuriously affected* 
within the meaning of the Act.** But the general rule, that compensation 
can only be given for that which, unless sanctioned by the company's 
private Act, would otherwise have been an actionable wrong, has no 
application where something is done on land compulsorily taken from a 
person which “injuriously affects’* his other land (hi re Stockport, etc., 
Railway, 1864, 33 L. J. Q. B. 251, approved in Cowper Essex v. Acton Local 
Board, 1889, 14 App. Cas. 153). Where land has not been taken, or where 
the damage complained of has not been done on the land taken, com- 
pensation can only be given in respect of lauds “ injuriously affected ** by 
the execution of the works authorised by the Act of Parliament; no 
compensation can be given for damage caused by their subsequent user 
{Hammersmith and City Railway v. Brand, 1869, L. R 4 H. L. 171 ; Cowper 
Essex v. Acton Local Board, supra). See also on this subject : Caledonian 
Railway v. Walker's Trustees, 1882, 7 App. Cas. 259 ; Ford v. Metropolitan 
Railway, 1886, 17 Q. B. D. 12; and titles Compensation; Lands Clauses 
Acts. 


% 

Injurious to H6Slth> — An effluvium is “ injurious to health *I 
within the meaning of sec. 114 of the Public Health Act, 1875, which has the 
effect of causing sick persons to become worse {Malton Board of Health v. 
Malton Manure Co., 1879, 4 Ex. D. 302). 

• 

lnla.nd> — ^This term has been generally taken to mean demesne land, 
as distinguished from outland or that let to tenants, but according to Mr. 
Elton {Tenures of Kent, 33) it includes all that was given to the borderers 
who, with the serfs and cottagers, cultivated the lord's demesne. 


Inland Bill of Exchange.— See vol. ii. p. 95 {ad fin.), and 
p. i06 {Conjlust of Laws). 
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Subject-Matter. — By the inland revenue of the United Kingdom is 
meant the revenue which is collected or imposed, as (a) stamp .duties, 
(b) taxes, and (c) excise duties (1890, c. 21, s. 39). 

Stamp Duties fall into four classes — 

Those imposed upon written instruments, most of which are specified 
in the Stamp Act, 1891 (54 & 55 Viet. c. 39). See Stamps. 

Those imposed in respect of property passing on death. See Account 
Duty; Death Duties. 

Those imposed in respect of fees (see Public Off". Fees Act, 1879, c. 58, 

8.6). 

Postage duties (3 & 4 Viet. c. 96, s. 21). See Post Office. 

Taxes is the expression used to denote assessed taxes, which are 
(1) House Tax ; (2) Income Tax ; (3) Land Tax. 

Excise Duties include (1) duties on goods manufactured in the United 
Kingdom, namely. Beer, Chicory, and Spirits ; (2) licences known as excise 
licences; (3) railway passenger duties (10 & 11 Viet. c. 42, ss. 1, 2). 

These different classes of duties, when first instituted, were put under 
the Management of different Boards for each class and for each part of the 
United Kingdom. 

A single Board of Excise was created in 1823 (4 Geo. iv. c. 23), with 
assistant commissioners for Scotland and Ireland, who were abolished in 
1834 (4 & 5 WiU. iv. c. 51, s. 1). 

A Board of Stamps was created in 1827 (7 & 8 Geo. iv. c. 55), and was 
amalgamated with the Commissioners of Taxes in 1834 (4 & 5 Will iv. c. 60), 
and with those of Excise in 1849 (12 & 13 Yict. c. 1), under the name, which 
still continues, of Commissioners of Inland Revenue (Highmore, p. 2). 

Considerable progress has been made towards simplifying the law as to 
the imposition and collection of inland revenue by four statutes, namely — 

The Taxes Management Act, 1880 (43 & 44 Yict. c. 19) ; 

The Inland Revenue R^ulation Act, 1890 (53 & 54 Yict. c. 21) ; 

The Stamp Duties Management Act, 1891 ; and 

The Stamp As.*, 1891 (54 & 55 Yict. c. 39). 

But the enactments relating to ddhth duties. Excise, House Tax, Income 
Tax, and Land Tax are still numerous, unconsolidated, and perplexing. In 
all the unconsolidated Acts prior to 1851 it is necessary to read in the 
name of the Board of Inland Revenue and their officers, in substitution for 
the old commissioners and their officers, e.^., as to exdm licences (12 & 13 
Viet. c. 1, 8. 16), and as to all statutes, bonds, seenrities, deeds, oMother 
instruments in writing (53 & 54 Yict. c. 21, s. 37 (2)). 

The department of the Inland Revenue, subject to I9ie control of the 
Treasury and the Auditor-General, is now governed by the Commissoners of 
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Inland fievenue, at present four in number, who are appointed during pleasure 
<(1890, 8. 1) by letters patent under the Great Seal. Fresh letters are issued 
on the appointment or a new Commissioner. Two Commissioners form a 
Quorum, except where any statute or regulation allows one Commissioner 
to act (1890, 8. 3). The headquarters of the department were fixed at 
Somerset House by Tr^sury minute of Nov. 2, 1852, made under 12 & 13 
Viet. c. 1, s. 5. The buildings of the central and local offices are vested in the 
Commissioners of Works and Public Buildings (44 & 45 Viet. c. 10, ss. 2, 3) 
in Great Britam,and in Ireland in the Irish Commissioners for Public Works 
(46 & 46 Viet. c. 17, s. 2). 

The Commissioners have all necessary power for carrying into effect 
any Inland Revenue Act, and it is their duty to collect and cause to be 
collected every part of the inland revenue (1890, c. 21, ss. 1 (2), 13 (1)). 
In the exercise of their duty they are subject to tlie authority, direction, 
and control of the Treasury, and hound to obey all Treasury orders and 
instructions issued to them (1890, c. 21, 8. 1 (2)). 

The Commissioners are liable to a writ of mandamus for ' reach of any 
statutory duty {Commi8sio7iers for Special Puiposes of Income Tax v. PerrmU 
[1891] App. Cas. 351) ; but appear not to be liable to action, at anyrate in 
their official capacity. Even if so, they and subordinate officers are within 
the Public Authorities Protection Act, 1893 (c. 61), and tlie latter are 
further protected where they have made seizures upon probable cause 
(1890, c. 21, s. 29). The Commissioners are not bound by nor liable for 
the acts of their subordinate officers, and cannot be forced to disclose any 
official transactions or documents {Turney v. Ballingale, 1896, 60 J. P. 162 ; 
Hvghes v. Vorgas, 1893, 9 T. L. E. 471, 551). 

Offences, Privileges, etc. — Both the Commissioners and all subordinate 
officers are exempt from service as mayor, slieriff, or in any corporate or 
parochial office, or on any jury, or in the militia (1890, c. 21, s. 8); and 
all such persons are incapable of sitting or voting in the House of Commons 
(5 W. & M. c. 7, s. 59 ; 7 & 8 Geo. iv. c. 53, s. 8 ; 1890, c. 21, s. 37 (2)) so 
long as they hold office, but not when they are superannuated or pensioned 
(1867, c. 15, 8. 1). There is no statutory disqualification as to sitting in the 
House of Lords (see Highmore, p. 16). 

Officers. — An Accountant and Comptroller-General of Inland Revenue 
is appointed, during the pleasure of the Treasury, by the Commissioners 
with the sanction of the Treasury (1890, s. 6 ; Highmore, p. 14). 

A similar procedure is adopted in appointing the Comptroller of Legacy 
and Succession Duties, and the solicitor and assistant solicitor to the depart- 


ment (Highmore, p. 11). . ‘ 

Surveyors and inspectors of assessed taxes, and, in Scotland, collectors* 
also, are appointed by the Treasury (1880, c. 19, ss. 17, 81). 

With these exceptions, the Commissioners, unless the Treasury otherwise 
directs, appoint all collectors, officers, and other persons required to collect, 
receive, manage, and account for inland revenue (1890, s. #(!)). 

The appointment of subordinate officers is made during the pleasure m 
the Commissioners {Worthington v. .BoWnsoTi, [1896] 17 July, C. A., imted 
Highmore, p. 11), who may suspend, reduce, discharge, or restore any omcer 
as (hey see cause (1890, c. 21, s. 4 (3)), without incurring “7 
liability or AntiAiliTi g any liability on the Crown {Shenton v. Smitht [loU J 
App. Oas. 229 ; Dunn v. iZ., [1896] 1 Q. B. 116). - - i. oi. f f 

Declarations on taking office are regulated by secs. ^ vf 

Declarations Act, ^836, and the warrants printed in St. It. & O., liev., voi. v . 
pp. 431-434. 
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Satwry, Sapermn%uition, Penmn, etc . — The CommissionerB and the officers 
and employees of the department are within the provisions of the Acts 
relating to Pensions and Superannuations of Civil Servants, 4 & 5 Will. iv. 
c. 24 ; 22 Viet. e. 26 ; 47 & 48 Viet. c. 57 ; 50 & 51 Viet. c. 67 ; and 55 & 56^ 
Viet. c. 40, and to a series of Treasury minutes, warrants, and rules, printed 
in Highmore, pp. 138-198, and St. E. & O., Eev., vol. v. p. 155, and in 
case of lunacy may receive an allowance under sec. 335 of the Lunacy Act, 
1890 (53 & 54 Viet. c. 5). The salary and the pension or superajinuation 
allowance, unless commuted, cannot be assigned or taken under legal process 
before payment to the Commissioner or other official (1890, c. 21, s. 9), but 
can be dealt with under sec. 53 of the Bankruptcy Act, 1883, and, if 
commuted, can be alienated or taken in execution {Crowe v. Price, 1889, 
22 Q. B. D. 429). 

Security . — Security may be required from any officer authorised to 
receive or collect, or to have in his custddy or possession, any money arising 
from inland revenue (1890, c. 21, s. 4 (4)). 

Officers of excise give security by means of payment into a mutual 
guarantee fund, regulated by general orders of 16th February 1852 and 17th 
May 1886 (Highmore, p. 13). Other officers give security — 

{a) by bond, with or without sureties, or the security of an approved 
guarantee society (1875, c. 64, s. 2); 

(6) by deposit of public stock or Exchequer or Treasury bills (1836, 
c. 28 ; 1838, c. 61 ; 1890, c. 21, s. 5). 

Misconduct . — Officers of excise who deal or trade in exciseable goods, or 
are concerned in a trade subject to excise duty, are guilty of misdemeanour, 
and on conviction forfeit their office and become incapable of future employ- 
ment under the Crown (1890, c. 21, s. 7). 

Any Commissioner or person concerned with inland revenue who directly 
or indirectly asks for or receives a bribe, or enters into or acquiesces in 
any collusive agreement to conceal or connive at any act which does or 
may defraud the Crown, on conviction incurs a fine of £500 and becomes 
incapable of future employment under the Crown (1890, c. 21, s. 1 (1)). 
This provision is in addition to the common law as to Extortion and mis- 
conduct in a public office (see 3 Edw. i. c. 26 ; B. v. Burdett, 1696, 1 Eaym. 
(Ld.) 148 ; B. v. Bemlridge, 1783, 3 Doug. 327). 

Offences against the Inland Eevenue. — In addition to the ofiences 
dealt with under the different heads of inland revenue, death duties, excise, 
house tax, income tax, land tax, and stamps, the following offences against 
the revenue are specially punishable : — 

1. Bribing or colluding with an officer of the Inland Eevenue to commit 
. a breach of official duty, or collude or connive in a fraud on the Crown. 

Fine £600. If the offender, before information is lodged against him for the 
offence, informs against another offender, he can discharge and acquit 
himself of the ^nalty (1890, c. 21, s. 10 (2) (3)). , 

2. Obstructing or hindering officers of the revenue, or any person acting 
in their aid, in discharge of their Official duty or exercise of their official 
powers. Fine £100 (1890, c. 21, s. 11). 

3. Unlawfully pretending to be an officer of Inland Eevenue to get 

admission to a house, or do anything which he could not do of his 
own authority, or for any unlawful purpose, misdemeanour, punishable 
alternatively on summary conviction (1890, c. 21^ s. 12). ^ 

Procedure. — The Inland Eevenue Commissioners have no long<J’ 
power themseves to hear or determine proceedings for* fines or penalties 
or condemnation of goods seized in the metropolitan police district and city 
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of London, and their powers in that respect are transferred to Courts of 
summary jurisdiction, subject to appeal by either informant or defendant 
to Quarter Sessions (7 & 8 Geo. nr. c. 52, s. 82; 1890, c. 21, ss. 21 (3), 
«7(1)). 

With certain exceptions, legal proceedings may not be instituted in any 
Court in England to recover a fine, penalty, or forfeiture under an Inland 
Revenue Act, or to obtain condemnation of goods seized or forfeited, except 
by order#)f the Commissioners, and in the name of an officer of Inland 
Revenue, or of <the Attorney-General (1890, c. 21, s. 21 (1); Dyer v. Tully, 
[1894] 2 Q. B. 794). The exceptions are : (a) summary proceedings for con- 
viction on immediate arrest under an Inland Revenue Act (1860, c. 113, 
s. 39; 1890, c. 21, s. 21 (2)); (6) summary proceedings l)y an oftieer of the 
peace, if authorised to proceed under the Excise Acts ^c.//. 41 & 42 Viet, 
c. 16, s. 23 ; 42 & 43 Viet. c. 21, s. 21). 

High Court . — All proceedings under Inland Revenue Acts for fines or 
penalties or the condemnation of goods may be instituted in the High Court 
within two years after the liability has accrued (1890, c. 2J s. 22). The 
procedure is regulated by the Queen’s Remembrancer Act, 1859 (c. 21), and 
the Crown Suits Act, 1865 (c. 104), and the rules made thereunder, which 
are unaffected by the Judicature Acts, except by substitution of the Queen’s 
Bench Division for the Court of Exchequer (see Exchequer ruACTiCK; 
Extent; and Highmore, pp. 27, 36). Any })rocess issued for such ])ro- 
ceedings may be served in Scotland or Ireland (1890, c. 21, s. 23). 

The procedure for condemnation of seizures is also subject to secs. 25, 26 
of the Act of 1890. Prisoners in custody for oflences against tlic inland 
revenue are brought up for trial under 24 & 25 Viet. c. 91, s. 46. 

Summary Reimdies.—^\xmmo.xy proceedings may be taken, subject to 
order of the Commissioners, in the following cases (subject to secs. 26, 26 
of the Act of 1890 as to condemnatipn of seizures) : — 

(1) For offences against the excise laws (7 & 8 Geo. iv. c. 63, ss. 66, 82 ; 

4 & 5 Will. IV. c. 51 ; 4 & 5 Viet. c. 20 ; 42 & 43 Viet. c. 49, 53), the Acts 
as to medicine stamp duties, and playing-cards, and the Stamp Duties 
Management Act, 1891, c. 38, s. 26, and the Inland Revenue Regulation 
Act, 1890, c. 21, Prosecution must be within six months of the 

offence, excluding the day of commission {Radcliffe v. Bartholovww^ [1892] 

1 Q. B. 161). 

(2) Offences involving liability to a pecuniary penalty not exceeding 
£20 under the Taxes Management Act, 1880, or the Acts as to house 
income tax, or land tax, or to penalties not exceeding £20, directed to be 

added to the assessments (1880, c. 19, s. 21). i j. xi 

Prosecution must be within twelve months of the offence, excluding the. 


day of commission. . . 4 . 

Besides their general powers the Commissioners have powers to 
proceed — 

(3) For penalties imposed by the customs laws (7 ’ 

& 38; 9 Geo. iv. c. 44; 4 & 5 WUl. iv.t. 51, s. 28; 26 & 27 Vict. c. 7,8. 13, 
39 & 40 Vict. c. 36, 8S. 255, 260 ; 42 & 43 Vict. c. 21, & 11). 

(4) For penalties imposed by the Licensing Acts, 1872 and 1874 {6 

36 Vict. c. 94, 8. 53). ^ 

(6) For penalties imposed by the Post Office Protection Act, 1884 

(47 & 48 Vict. c. 76, s. 7). % 3 tu • a k,, 

Officers of Inland Eevenue or persons employed or authorised by the 
Commissioners or'SoUcitor of Inland Eevenue may prosecute or defend in a 
Court of summary jurisdiction (1890, c. 21, 8. 27) ; and in legal proceedings 
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in County Courts rebiting to inbmd revenue, any admitted solicitor, 
whether a clerk to another solicitor or not, is entitled to audience on 
behalf of the Commissioners (1896, a 28, a 38) (see E. v. Snagge, [1894J 
2 Q. B. 440). If the authority is diallenged, it is sufficiently proved by 
production of the officer’s appointment (1890, c. 21, ss. 4 (2), 24 (3)) or 
general authority {Dyer v. Tully, [1894] 2 Q. B. 794 ; B. v. Turner, 1894, 
68 J. P. 320). 

Sevmres. — Goods forfeited under Inland Revenue Aqts, and vessels, 
cattle, carts, etc., used to remove, deposit, or conceal them, may be seized by 
any officer or employ^ of the Inland Revenue, or person acting in his aid ; 
and after condemnation in the prescribed manner, may be disposed of under 
the Inland Revenue Regulations, or sold at a price, in case of goods seized 
for duties, not less than the duty, or in the case of prohibited goods may be 
sold for export only (1890, c. 21, sa 25, 26, 30, 31). 

Costs, Fines, and Eewards. — ^Fines, penalties, and the proceeds of 
forfeitures, and costs, charges, and expenses recovered, are accounted for, 
or paid to, or as directed by, the Commissioners, and applied to the use of 
the Crown, unless otherwise appropriated, e.g. prosecutions for keeping dogs 
without licence, and the proceeds of local taxation licences (1890, c. 21, 
a 33). 

Informers may be rewarded, but not to an amount over £50 without 
assent of the Treasury (1890, c. 21, s. 32). Fines, etc., may be mitigated 
and proceedings stayed or compounded by the Commissioners, and the 
Treasury may, before or after judgment, intervene to mitigate or remit 
fines or restore forfeitiires (1890, c. 21, s. 35; Alston’s Trustees v. Lord 
Advocate, 1895, 33 Sc. L. R. 278). 

Costs of Administkation, Accounts, anu Audit. — The charges of tlie 
collection and management of inland revenue are jiaid out of money 
provided by Parliament (17 & 18 Viet. c. 94, ss. 1, 6, 7, Sched. B). 
These charges include — (1) Superannuations, pensions, compensations, and 
annuities granted in respect of former service in the- Inland Revenue 
Department (19 & 20 Viet. c. 59); (2) the costs, charges, and excuses 
of proceedings to recover penalties and forfeitures under Acts relating to 
inland revenue, and sums allowed as rewards to informers (53 & 54 Viet, 
c. 21, s. 34). Until 1891 there was a Receiver-General of Inland Revenue, 
but in that year the office was abolished and the CommissionerB substituted 
for him, as to all statutes, bonds or documents, payments or securities (1891, 
c. 24, s. 2 (4)); and now all moneys and securities for money collected 
or received in Great Britain for or on accoimt of inland revenue, except 
sums legally paid thereout, are paid or remitted to the Bank of England in 
. accordance with regulations made by the Commissioners with the approval 
of the Treasury, and placed to an account in the books of the bank, entitled 
“ The General Account of the Commissioners of Inland Revenue.” Among 
the sums which may legally be paid out are — . , 

(1) Discouhtefor purchase of stamps and allowance for stamps spoiled or 
rendered useless (54 & 55 Yict. c. 9%, s. 9). 

(2) Drawbacks, bounties, or allowances in the nature of drawbacks 
(29 & 30 Viet. c. 39, s. 10). And see Customs; Excise. 

(3) Repayments of income tax and ot^er assessed taxes (29 & 30 Viet, 
c. 39, s. 10). 

(4) Payments into the local taxation accounts under the Excheejuer and 
Audit Act, 1866. Subject to these deductions, the gross revenue must be paid 
int6 the Exchequer, and daily returns must be sent to t^ Auditor-General. 
This rule must now be read subject to sec. 1 (3) of the Public Accounts and 
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;JCharg?B Act, isSl (c. 24), which directs that payments or transfers from 
, |he Iirfand_ Eevenue account to the account of the Exchequer, or of any 
other public department of State, and other payments necessarily to be nllu^n 
' 3tot of the Inland Eevpue account, are to be made; and tlie accounts of 
: the Inland Eevenue with the bank are to be kept under regulations pre- 
scribed or approved by the Treasury. The Irish receipts are paid into the 
Bank of Ireland to the Exchequer account, or as directed by the Treasury 
(1891, c.,^4, s. 1 (2)). 

All officers intrusted with the collection, receipt, and custody of inland 
revenue must keep and render accounts, in the manner and form prescribed 
by the Commissioners, of all sums collected or received by them or intrusted 
to their custody, and, if required, verify them by statutory declaration. 
N^lect or omission to keep or render the accounts is a misdemeanour, 
and conviction disqualifies the offender from ever holding office under 
the Crown (1890, c. 21, s. 14). They must also apply and remit all 
moneys and securities at the time and in the manner and form prepo ibed by 
the Commissioners, on pain of forfeiting office and liability tr> treble the 
amount of the money or security (1890, c. 21, s. 15). These payments 
are exempt from stamp duty (1891, c. 39, Sched. 1 ; Eeceipt of Money, 
Payment of Money). 

Distinct accounts of every jmrt of the inland revenue are kept by the 
Commissioners at Somerset House, in which are set out — 

(1) The accounts (a) charged, (6) collected and received, (c) in arrear 
under each head. 

(2) The payments made or allowed in respect of each part. 

(3) The expenses of collection and management. 

(4) All other payments and expenses whatsoever. 

They are made up for a financial year ending March 31 (17 & 18 Viet, 
c. 94, s. 2 ; 52 & 53 Viet. c. 63, s. 22). 

Quarterly accounts of all revenue paid into the Exchequer are also made 
up (1866, c. 39, ss. 12, 23). 

[Authoriiy. — ^Highmore, Iidand Revenue Regulation Acts, 1896.] 


Inland Sea — A. sea, that is, a larger expanse of water than it is 
usual to caU a lake, surrounded by land of still larger ex}»nse. The legal 
position of such a sea, when accessible by a navigable strait, has given rise 
to controversy, but, in practice. States acknowledge that inland waters 
surrounded by the territory of the same State, and serving only as a means 
of access to the ports of the State by whose territory they are surrounded, 
though communicating with the high sea, if the channel of communica-. 
tion, by its narrowness and the configuration of the coast, practically severe 
such waters from the open sea, are cUssed with national rivers and their 
estuaries as inland waters. 

When the Surrounding territory belongs to different jHates, the inland 
sea becomes international and open to all except that the rights m con- 
nection with it may be made dependent upon treaties between the different 
States directly interested. . 

•; In a recent case (^The Rtnperdr of Japan v. The Peninsular and Oriental 
Navigation Co., J. C., [1895] App. Gas. 644) the position of the inland 
sea of ^pan came under discussion in connection with^ the collision which 
took place in 1892 between the Romnna, a vessel belonging to the Peninsular 
and Oriental Co., tad the Chishima, a public ship belonging to the Japanese 
^vemment, The GAisA-iwfa was sunk, a niwbw of Uvm were Ipst, and the 
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Bavenna suffered serious damptge. The Japanese Government brought an 
action against the steamship company, and the case was tried in th^ first 
instance before the British Consular judge at Kanagawa, who held the inland 
sea with its four entrances — two extremely narrow, the third under two 
miles in width, and the fourth with two branches, the wider of which 
is about four miles wide — ^to be Japanese territorial waters. On appeal to 
H.B.M.’s Supreme Court at Shanghai, this decision was reversed, and the 
inland sea declared to be part of the highway of nations, and therefore a 
part of the high sea. On further appeal to the Judicial Coinmittee of the 
Privy Council, the question of the territorial character of the inland sea of 
Japan was not gone into. “ In the view,” said Herschell, L.C., “ which their 
lordships take, it is unnecessary to decide the question on which the Chief 
Justice of the Supreme Court and the judge of the lower Court differed. 
They think it, however, right to say that they must not be regarded as 
sanctioning the very broad propositions affirmed by the Chief Justice, 
which are obviously open to serious controversy” (see Marb clausum; 
Tbrritorial Waters). 


In lieu of. — A legacy given “in lieu of” a previous gift to the 
same legatee is to be raised out of the same fund and is subject to the 
same conditions as the original gift (Crowder v. ^0^4:^794, 2 Ves. 449); 
and this general rule prevails although the substituted": legacy can only 
in part be paid of the same fund (In re Golyer, Millikin v. Snelling, 
1886, 56 L. T. 344; see also Theobald, Law of Wills, 4th ed., pp. 125, 126). 
See Instead of. 


In like manner. — Where a person, who was seised in fee of a 
freehold estate and was also possessed of certain copyholds descendible by 
the custom of the manor to the youngest son, by an antenuptial settlement 
settled his freehold estate to the use of himself and his intended wife for 
life, remainder to till heirs on the body of his wife begotten, and also 
covenanted to surrender the copyholds “ to the use of himself and his said 
intended wife and the heirs of their two bodies to be begotten 'in like 
manner,’ and to the same uses as the freehold lands and tenements therein 
before mentioned are settled and conveyed^” it was held that the words “ in 
like manner ” only meant that both estates should be entailed, not that the 
eldest son, who took the freehold estate, should also take the copyholds ; the 
youngest son therefore was held entitled to take as heir in tail to the copy- 
• holds (Boe v. Aistrop, 1779, 2 Bl. 1228). In Zends v. Ptudey, 1847, 16 Mee. 
& W. 733, a testator devised his real estate “to my -eldest son John for his 
life and to his eldest legitimate son after his death, and in default of such 
issue, I give it in like manner to my son Bichard, and ^ case that he 
has no legitim^^is;. issue male, I give it in like manner to the offspring 
about to be born from my wife,” frith remainder to the testator's right 
heirs. There Platt, B., said that “ the words ‘ in like manner ' import 
a gift of the same estate with respect to Eichard as was previously given 
to John. The testator must have intended that John should take an 
estate tail, otherwise he would not have used words which created one in 
Eichard.” • 


Inner Temple.— See Inks of Court. 
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Innings— Lands recovered from the sea by draining, as in Romney 
.MarA(Cow 


■■■I 


Inns Innkeeper.— 1. An innkeeper (anciently known as an 
hosteler or hostler, F. N. B.) is one who makes it his business to entertain 
travellers and passengers, and provide lodging and necessaries for them and 
their hojpes and attendants (Bac. Abr. “ Inns ” ). The definition of “ inn ” in 
the Innkeei^Liability Act, 1863 (26 & 27 Viet. c. 41) is : “ any hotel, inn, 
tavern, publiS-house, or other place of refreshment, the keeper of which is 
now by law responsible for the goods and property of his guests.” An inn is 
distinguishable from an alehouse, which is a mere drinking or refreshment 
house (Bac. Abr. “Inns ” ; R v. 1877, 2 Q. B. D. 136), a boarding- 

house (vol. ii. p. 201), or apartments (vol. i. p. 264), and a coffee-house 
(Roe v. Lammg, 1814, 4 Camp, at p. 77 ; 15 E. E. 728). Keeping an inn is 
one of the “common employments” to which the common lav attached 
special obligations and privileges arising independently of, alMn ugh capable 
of modification or extension by, any contract between the innkeeper and 
his guest (see. Holmes on the Common Lato, p. 16). Thus an innkeeper 
is liable for lost goods though he is known to be insane (Com. l>Uj, 
“ Action of the Case for Negligence,” B. ; Bac. Abr. “ Inns,” C. 4 ; Gtohs v. 
AmdrewH, 40 ElizlCfco. (1) 622). The digests cited differ as to whether he 
would be liable if an infant. The obligations are cast upon the innkeeper 
himself, and it is he who must be mdicted or sued, altMWigh the inn may be 
under the care of a licensed imiiagBr (Ruou v. Rire/i, 1873, L. E. 8Ex. 135). 
Keeping an inn which from its situation and the number of other inns was 
unnecessary, or which was the resort of thieves, etc., is said to have been 
an indictable nuisance (Bac. Abr. “ Inns,” A.). 

2. The relationship of innkeeper and guest exists although the latter 
stay for a week or more (Cayle's case, 26 Eliz. 8 Co. 3)2 ; 1 Smith, L. G.\ see 
below, 3.), but not where the guest is a visitor of the innkeeper (/.r.), nor 
where he hires a room for a fixed period (Com. Rig. ubi supra)^ or under a 
special agreement (vol. ii. p. 201), or for a special purpose out of the ordinary 
course, e.g. if a commercial traveller takes a room to show his wares (Fairn- 
worth v. Packwoody 1816, Stark. N. P. 249 ; Burgess^ v. ClemetUa, 1815, 4 M. 
& S. 306; 16 E. R. 473). Audit may exist where only occasional 
refreshment is supplied. It is not necessary that the guest should 
intend to stay a night (Bennett v. Mellor, 1793), 5 T. E. 272 — a doubtful 
case; Medawar v. Grand Hotel Co.y [1891] 2 Q. B. 11). In the casa last 
cited a majority of the Court held that a railway passenger who went to a 
hotel for breakfast and was allowed the use of a bedroom to wash in, was a. 
guest (cp. Strauss v. County Hotel Go., 1883, 12 Q. B. D. 27). Goods, such as 
luggage (I.C.), which are not paid for if left at an inn where their 
owner is not staying, or goods bailed with the innkeeper, c.g. to wait 
for a carrier ^Williams v. Gesse, 1837, 3 Bing. N. 0. 8^^ are not in the 
custody of the innkeeper as such (Bacf Abr. “ Inns,” 5) ; the same has been 
held of a carriage at livery (Smith v. Rearlave, 1848, 6 C. B. 132) ; the con- 
trary was held, in an earlier case, of a horse whose keep must be paid for 
(York v. GHndfstme, 1705, 1 Salk. 388). Soldiers billeted at an inn (vol. u. 


p. 91) are guests (Bac. Abr. “ Inns, ’5). ^ , i i j • i. 

3. An innkeeper is liable to receive, and to find food and lodging at 
roasonable prices for, all travellers, if he have room (Bac. Abr. Inns, C. ; 
Zamond v. Richard, [1897] 1 Q. B. 541). He is J^^t bound ^ proiade 
clothing (Bac. Abr^ ibid.), or post-horses (Rwas v. Htdes^ 1816, 1 Star. 347). 



496 


INN; INNKEEPEB 

A guest who stays for a long time ceases to be a traveller, and may be 
refused further accommodation {Lamontd v. Rwhard, supra) ; and a leigh- 
bouring resident who uses the inn as a refreshment bar is not a travefier 
(JB. V. Ryrmr, 1877, 2 Q. B. D. 136). The intending guest must tendef 
payment (Bac. Ahr. “ Inns,” C. 3). Anyone who comes in such a condition, 
or so conducts himself, as to be offensive to other guests need not be 
received (i?. v. Rymer, supra). It is said that a horse and (semhU) any 
other goods the keeping of which is paid for, and which are received by 
innkeepers in the ordinary course, must be received (abcwe, 2.; York v. 
Oriridstone, supra). 

The liability under this bead is criminal as well as civil (Com. Dig, 
and Bac. Ahr, uhi dt). 

An innkeeper is also criminally liable for letting a room which a 
person suffering from infectious disease has occupied, without its having 
been disinfected (54 & 55 Viet. c. 76, s. 63 ; 38 & 39 Viet. c. 55, s. 128). 

4. An innkeeper is liable for the loss of any of the goods of his guests 
which are in his custody as an innkeeper (above, 2.), unless the loss happened 
owing to the act of God, or of the King’s enemies, or of the guest himself 
(Com. Dig, ubi cit, ; Bac. Ahr, “ Inns,” C. 4). The amount of his liability is 
now limited to £30 by the Innkeepers Liability Act, 1863, provided that the 
loss does not happen through the wilful act, or the default or neglect, of the 
innkeeper or his servant. A horse or other live animal, and gear apper- 
taining thereto, and any carriage, are excepted from the Act ; so also is 
property expressly deposited with the innkeeper for safe custody. The 
innkeeper loses the benefit of the Act if he refuses to receive the property 
for safe custody, but he may require it to be put in a box fastened or sealed 
up by the depositor. He also loses the benefit if he does not exhibit in a 
conspicuous part of the hall or entrance to the inn a complete {Spire v. 
Bacon, 1877, 2 Ex. D. 463) print in plain type of the exempting section. 
The effect of the Act is that if goods worth more than £30 are lost by a 
guest, and neither he nor the innkeeper proves that the loss was due to 
negligence for which the other is responsible, the guest recovers £30 only 
{Medawar v. &rand Hotel Co,, [1891] 2 Q. B. 11). 

The innkeeper is not liable if the property is stolen by the guest’s own 
servant or companion {Gayle's case, supra), nor if it is placed outside the 
limits of the inn by the guest’s direction, eg, if his horse is so sent to pasture 
{Gayle's case, supra), nor if it is lost by the guest’s neglect to take ordinary 
care of it {Burgess v. Clements, 1815, 4 M. & S. 306 ; 16 E. E. 473 ; 
Oppenhdm v. '^Ue Lion Hotel Go,, 1871, L, E. 6 C. P. 515 ; Medmvar v. 
Grand Hotel Go,, [1891] 2 Q. B. 11). 

, There are some decisions which put the liability of the innkeeper for the 
loss of goods upon negligence, the fact of loss while the goods are in his 
custody being presumptive proof of negligence which may be rebutted 
{Dawson v. CJmmney, 1843, 5 Q. B. 164 ; see Story on Bailments, s. 472), 
but this appears^ftbe clearly contrary to Gayle's case and tolthe current of 
authority {Morgan v. Ravey, 1861, «6 H. & N. 265 ; Medomar v. Oraud 
Hotel Co,, supra), A discussion of the point will be found in a note in 
Story, l,€,, and Wharton on Innkeepers, p. 131 ; cp. Bailments, vol. i. 
p. 456, and Carrier, vol. ii. p. 387). 

The innkeeper is also liable for injury to the goods of his guest while 
they are in the inn {Day v. Bather, 1863, 2 H. & N. 14). There appears to 
be no just distinction, as regards liabiUty, between injury .and total loss ; 
the duty is to keep safely. Dawson v. Chmmy {mpra) waR, however, a case 
of.injuiy. 
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The goods of a guest cannot be distrained on by the landlord of the 
innkeeper {Co. IMt. 47 a). 

5. He is entitled to a general lien {Milliner v. Florence, 1878, 3 Q. B. D. 

*484 \ cp. the Act cited below) upon all goods brought by the guest to the 
inn.(as a traveller (qy.)) for the board and lodging of the guest and his 
servants and the keep of his horses. The lien extends to goods which are 
not luggage, e.g. a piano {ThefM v. Bormkk, 1872, L. R. 7 Q. B. 711, 
10-210)> but not if it be sent in upon hire during the guest’s stay {Broadwood 
V. Granara, 18«4, 10 Ex. Rep. 417). It also extends to goods which are not, 
and are known not to be, the property of the guest, as a commercial traveller’s 
samples {BoUm v. Cray, [1895] 2 Q. B. 501), or the separate property of 
the guest’s wife {Cordon v. Seiber, 1890, 25 Q. B. D. 491). 

The lien is not lost by the occasional absence of the guest during his stay, 
taking the goods with him {Allen v. Smith, 1862, 12 C. B. N. S. 638), nor by 
the innkeeper taking a security for his bill {Angus v. Maclachlan, 1883, 
23 Ch. D. 330) ; but if he allow the goods to be taken away, nr.il the guest 
subsequently return with them, he has no lien for the bill » elating to the 
former stay {JoTies v. Pearle, 1724, 1 Stra. 557). If the goods are wrongly 
taken away they may be recaptured upon fresh pursuit (Bac. Air. 
“Inns,” D.). 

By the custom of London an innkeeper seems to have had a power to sell 
{l.c. ; see Bac. Air. “ Inns,” D.). A general remedy is now given by the 
Innkeepers Act, 1878. By it, in addition to his ordinary lien, an innkeeper 
may sell by public action any goods, chattels, carriages, horses, wares, or 
merchandise deposited or left with him, or in the inn or its stables, or on 
premises appurtenant or belonging thereto, but not before six weeks [from 
the time when the debt was incurred (qy.)]» nor until one month after having 
advertised the intended sale in one I^iOndon newspaper, and one country 
newspaper circulating in the district where the goods were deposited. 

As to licences see Excise, vol. v. p. 106 ; see also Billetino, vol. ii. 
p. 91. 

[A%itlwritie8. — Cayleys case in Smith, L. C. ; Bac. Air. “ Inns ” ; Com. Dig. 
“ Action on the Case for Negligence,” B. ; text-books, Wharton, Moncrieff, 
Haycroft on Innkeepers, and Story on Bailments, ss. 464-471.] 


Innocent Conveyance- — As prior to the Real Property 
Act, 1845, which altered the law in this respect; a feoffment {g.v.) might 
have created an estate by wrong, as where the feoffor purported to give a 
greater estate than he possessed, the other ordinary modes of conveying 
land were termed innocent conveyances, because they never could operate^ 
by wrong, but simply passed that estate which the grantor could lawfully 
convey ; of these were conveyances by lease and release, by deed of grant, 
or by way of bargain and sale enrolled (Williams, Beal Property, 16th ed., 
pp. 172 , 173, 3!34 ; Goodeve, Beal Property, 4th ed., 39). 


Innocent Shippers. — ^As in marine insurance the assured 
impliedly warrants that at the commencement of the voyage the ship is 
seaworthy, underwriters are not liable if it appears that the ship was not 
in fact osea worthy, and this whether the shipper knew of the unseaworthiness 
or not. It is the practice, however, of underwriters, although they may to 
an action on a pdlicy have a good defence in law, founded on the unsea- 
worthiness of a vessel, to pay insurers who are “innocent shippers 
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shippers ignorant of the fact that the vessel was unseaworthy (BrooMmg v. 
Jfatwfefay, 1888, 67 L. J. Ch. 1001). # 


Inns of Chancery.— See Ikns of Coubt. 


' Inns of Court. — The four Inns of Court are situate in ^udon, 
and,in Euglisb law, correspond with the Faculty of Advocater at Edinburgh 
in Scotch law, and with the four Inns at Dublin in Irish law. The four 
Inns of Court are, now, the two Honourable Societies of the Temple (viz. 
the " Inner ” and the “ Middle ” Temples), Lincoln’s Inn, and Gray’s Inn. 
These four Inns of Court are the sole surviving constituent bodies of a 
great legal university -which once existed in England. The existence of 
this university is spoken of by Fortescue, by Stowe, and by Coke. And in 
the charter under the Great Seal, granted by James i. to the two Societies of 
the Temple, the grantees are described as “ two out of those four colleges 
the most famous in all Europe.” This university was the cradle of English 
law, and its history is the story of English law from its infancy. The 
following is an outline of the origin, growth, and decline of this great legal 
university. Originally, ecclesiastics were the advocates in all the secular 
civil Courts. These Courts anciently eat for comparatively short periods, 
still known as “ terms,” at the various towns at which the Sovereign’s Court 
might at the .moment be. This suggested to the practitioners to form 
societies to provide for their temporary domestic wants while in attendance 
on the Courts, in much the same way as their own original monastic 
institutions usually did. There being, moreover, no printed books in early 
times, every craft then taught its apprentices orally, and by setting them 
to begin their instructions by learning the very rudiments of the craft they 
were going to follow. Every craft, during the same period, formed a guild 
for itself, to protect its interests and to supply its memWs with trade 
information. Societies or associations of lawyers were formed, partly on 
the model of monastic institutions and partly on that of guilds. These 
societies or associations amongst the lawyers consisted of three classes, viz. 
(1) Serjeants' Inns, where those who were alone capable of being judges, 
either in the Boyal Courts or on circuits, dwelt together; (2) Inns of 
Court, which comprised advocates in the Courts, who had not arrived at 
the degree of serjeants, and also the more advanced apprentices ; (3) Inns 
of Charmry, where dwelt the “ clerks of the Chancery,” who prepared the 
ordinal writs which issued from the Chancery, together with the youngest 
•of the apprentices to whom the clerks of the Chancery were teaching the 
rudiments of legal craft, by setting them to copy them and otherwise how 
to prepare writs and other legal documents.. these societies dwelt in 
“ hostels,” hired by them respectively from time to time. Jhe “ hostels ” 
thus hired werdl^aturally, those in which the ecdesiastics were in some 
way interested. The rei^ of King S’ohn saw the culmination, in the grant 
of Magna Carta, of a great English revival, which had commenced under 
the Conqueror himself, had lastra through the reigns of his successors (see 
Green’s English People, 1875 ed., pp. 84-94), and had already conferred 
upon the English the peculiarly English institution of trial by jury, m the 
reign of Henry ii., and regular circuits of judges or assizes. Just prewiously 
to the grant of Magna Carta (1215) the clergy were prohibited (1207) 
from any longer practising in secular Courts. These things all made the 
wtahlishment of a sdiool of ^gli^ law an imperative necessity, and 
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Carta facilitated its establishment by ordering the Common Pleas 
:^hici was then the only Court for the trial of civil disputes between 
^bject and subject, to be fixed in one ascertained place. Accordingly not 
*nly were schools for the teaching of civil law prohibited (1224)— as indeed 

thef had been more than once before (e.g, in Stephen's time) but a few 

years later royal proclamations issued by Edward i. in 1290-1292 ordered 
“ students apt and loyal ” to be brought from the provinces to learn English 
law. It ^as probably about the end of the thirteenth or tlie conimencement 
of the fourteeilbh century that the Inns of Court, whose origin, says Lord 
Mansfield (in B. v. Ghay*s Inn, 1 Doug, at p. 354), is involved in obscurity, 
came into existence. Certain it is that within a few years later, the hostels 
or lodgings of the societies forming the four Inns of Court were permanently 
placed on ecclesiastical properties. As early as the reign of King Stephen 
the principal schools of law in London were attached to the “three 
principal Churches ” (probably St. Paul's, St. Sepulchre's, and St. .Andrew, 
Holborn). These schools appear to have become schools for the ;i*achiug of 
English law early in the fourteenth century, and to have been thus as such 
taken into the special favour of the Crown. The dissolution of the Order 
of Knights Templars (1307), the circumstances of which are too long to 
discuss here, led to the whole property of that Order being forfeited, 
and, after some intermediate grants of it to Court favourites, being, by Act 
of Parliament (17 Edw. ii. c. 7), granted to the Knights Hospitallers. This 
property included a “New Temple" which Knights Templars had then 
recently erected on the banks of the Thames, in the place of their old one in 
Holbom. The two societies (or one society as some say) constituting Inns 
of Court, became the latter’s permanent tenants in the Temple. The other 
two societies with similar constitutions about the same time became tenants of 
other ecclesiastical property, one establishing itself at Lincoln's Inn (formerly 
part of the possessions of the See of Chichester), and the other at Gray’s Inn, 
which had also some ecclesiastical connections. The local and individual 
history of each of the various Inns constituting the legal university is 
interesting. It is, however, too long to be told here in any detail. A 
history of the serjeants and their Inns is contained in Pulling’s Order of the 
Coif, A history of the four Inns of Court will be found in Herbert's 
History of the Four Inns of Court, or in Pearce, Inns of Court A separate 
history of each Inn of Court has, however, been written by Mr. Baylis, Q.C., 
as to the two Temples, by Mr. Spilsbury as to Lincoln’s Inn, and by Mr. 
Douthwaite as to Gray's Inn. The Serjeants' Inns and the Inns of 
Chancery, either contemporaneously, or at anyrate within a short period, 
established themselves in the neighbourhood where the Inns of Court had ^ 
become permanently located. There formerly were at least three hostels 
or inns inhabited by serjeants, namely (as we learn from an inquisition post- 
mortem taken in 1497 before the Lord Mayor), Scrope's Inn in Ho^orn 
(once belonging to Lord Scrope of Bolton), as well as Sengjjnts Inn, Fleet 
Street (formerly the property of the ^e of Ely)- The Tims of Clmncery 
were eight, or, according to Fortescue, ten in number. Most Inns of Court 
had two Inns of Chancery attached to them. Those annexed to Lincoln s 
Inn were Thavies Inn and Furnival's Inn; to Gray's Inn belonged Staple 
Inn and Barnard's Inn; the Middle Temple had probably at one time 
annexed to it three Inns of Chancery (just as the Inner lemple had), 
namely,® some old inn the precise name and history of which is nc^ 
completely lost and cannot be traced; certainly the Str^d Inn 
down by Protector Somerset to clear the site for Somerset House, and t^n 
merged in New Inn); and as we know New Inn (formerly bamt Georges 
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Inn), which has been for many years the only Inn of Chancery belonging 
to the Middle Temple. To the Inner Temple were attached three Ij^s of 
Chancery, namely, Clifford’s Inn, Lyon’s Inn, and Clement’s Inn. 
history of the different Inns of Chancery has never been separately writtei^ 
nor has their common history ever been compiled in any one book> but 
fragments on the subject can be found scattered throughout the various 
histories already named. Ah outline of the system of legal education given 
by the legal university is that the young student entered ati an Inn 
of Chancery,^ and there learnt the elements of his profession. In the Inns 
of Chancery, as in the Inns of Court, the students were instructed by 
verbal discussions, called “ Moots ” in the Inns of Court when conducted 
in public, and “ Bolts *’ when given in private by way of instruction. 

The floor of each Inn of Chancery or of Court was divided into three 
spaces. At the extreme end stood the students, separated by a bar from 
the space which intervened between it and a raised dais at the top of the 
hall, and on the latter sat the rulers of the Inn. After a certain time, a 
student in an Inn of Chancery having made sufficient progress was called 
within this bar, and, after a further interval^ he was called to the step at 
the bottom of the dais. This latter call qualified him to enter the Inn of 
Court to which his Inn of Chancery was attached. Students promoted 
from an Inn of Chancery to an Inn of Court were called “ Apprentwii 
Majories '* or “ Melioree!' In the Inn of Court the student went through a 
process similar to that which had taken place in the Inn of Chancery 
(anciently seven full years at least). The invitation to the dais at the 
Inn of Court, when it in due course came, was, however, a call to the Bar 
of the King’s Courts, where the student thus advanced could henceforth 
practise, and, after three years more, have audience. Each Inn of Court 
appears, from Dugdale’s account of the course pursued by the Middle Temple 
towards New Inn, to have periodically sent a reader to every Inn of 
Chancery attached to it, each such reader being accompanied by two under 
utter barristers. Each of these latter brought back to the Inn of Court 
those two students of the Inn of Chancery who had most distinguished 
themselves in a “ moot ” held before the reader, and they became students 
of the Inn of Court. Students who got called within the bar at the further 
end of the hall had to remain “ mootmen ” for eight years, i.c. had for that 
time to occupy the space between the dais and the bar behind which the 
students stood at the end of the hall, and it was not till they had done so 
for seven full years that they were eligible for call. Utter barristers, 
after being called three years, could appear in Court, and when of twelve 
years’ standing might be antients or benchers, and in time readers or 
even “double readers.” A reader was one of the antients or benchers 
who was called on to give a “reading” in the Inn. As in ancient times, 
a reader is to this day selected every Lent and Autumn, but his principal 
duties are to pay a substantial sum, slightly varying at the different Inns, 
tow8u:ds furniSftiag a “reader’s feast.” “Double readers were men who 
had been twice selected readers in tfteir Inn of Court. There was usually an 
interval of eight or nine years between a reader’s first and second riding. 
The “ double reading ” was often an elaborate discussion of the provisions of 
some statute or series of statutes. Littleton’s “double reading on the statute,” 
de donis eatiditionalibus, or the Statute of Westminster the Second, by which 
estates tail were erected. Bacon’s “double reading” on the Statute of 
Uses, and Callis’s “double reading” on the statutes relating to sewers, are 
all well-known instances of this. Tlie “ double readers ’’•^sessed the right 
of calling students to the bar, but the number that each could call was limited, 
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’i first to four, and then to eight, in any one Inn. This privilege was taken 
: away^ in 1664, and the long robes and right of precedence have long dis- 
.ij^pp^red. But “ double readers ” used anciently to wear a longer robe than 
'^otfiers, and Assessed a right of precedence in Court. Moreover, they 
fonawly wore the class from whom the Crown law officers and the serjeants 
were always t^en. By the time of Sir Mathew Hale, the custom of 
entering at an Inn of Chancery before goin^ to an Inn of Court had grown 
obsolete^ and in our own day the destruction of two of the branches of 
the ancient university has become complete. For out of the three 
constituent bodies which anciently formed it, two have actually cea^ to 
exist. The TnnH of Chancery at last became possessed solely by solicitors, 
and some of them have been sold for other than legal purposes within 
living memory. The one Serjeants’ Inn which had survived was, too, sold 
soon after the time when the Judicature Act, 1873, sec. 8, had rendeied 
it unnecessary for future judges to be serjeants. The manner in which the 
legal university in the old days discharged its function of c-incating 
students, and taking care that its degree of “Utter Barrister’ siiould only 
be conferred upon well-qualified men, having now been already described m 
outline, it still remains to be seen how the Inns of Court, who are now the 
only surviving members of the legal university, discharge this duty of 
edu^ting students for the bar. Tliey do this mainly thmigh the medimn 
of “ The Council of L^l Education.” This “ Council of Legal Education 
is a body (at present unincorporated) which consists of delegates appointed 
by each Inn from amongst its benchers. Under the dirwtion of the Council, 
instruction is continually given to students, by means of lectures and classes, 
by professors appointed by it. Tliis instruction is supplemented by Iwtures 
delivered by lecturers from time to time, also appointed by the Council. 
y, .yflTt.i'Tin.f.inna aic, twico a year, held by exaniiners whom the Council 
likewise aopoint The prizes given in these modern examinations are 

STpS t if, « ™ ae »» .....te the oM V-t«S. 

Students displaying proficiency being rewwded by a 

The number of students who can be called to tlie bai each term is 

now unlimited, and the Inns call eyerp"® rtellowldTie 

the In this respect the bar has but tollowed tnt 

example of the «th®r learned 

reign of her present Majesty, in 1837, the 

28?QSS«.Slnd of 8800 brttej. Bot, .hOe the d 
whole annually caUed by them to the bar has thus miOTmously incre^. ^ 

noonehasanylegalright tob^ome or tore^n ammte rfa^y f tl^^ 

■ Inns of Court, still less a legal right to b® ^ , Pnurts of law though, 

of Court are not the aubjeota of the un^etio. o th e ^jf M,t^^n. 

doubtless, as ci^eges of the ^®Sal ^ as visitors, 

have once existed, they are subject ^ the law fro^ncient times. 

It is said that this has «nq«estionablf been law ^ 

We have, indeed, no evidence, of any “SS of one of 

tm the reign of Car. L, when, “ writ of restitution, \,nt it 

the Temples, havmg 1^®“ inn of Court to whom the ^t 


was denied “ because there is none m a voluntary society, 

can be directed, for it is no body corporate but o^J . of redreL 

and submitting to ' ^t^wM by appealing to the judges.” 

for any gnevanoe*Sn W a strident (see 

No one has any right, howeyer, eiiner w 
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JS. V. LmcohCi Inn^ 1826| 4 Barn. & Cress. 855); to be callSd to the bar 
(R V. Gray*8 Inn, 1780, Doug. 354) ; or to be restored if expelled (see 
Booreman's case, 1622, vM mpra), ^ 


Innuendo. — See Defamation; Justification. 


Inofficious Testament. — By the Boman law teftaments 
might be set aside as inojfficiosa, that is, deficient in natural duty, if they 
totally passed by, without assigning a good reason, any of the testator’s 
children ; but a legacy, however small, was sufficient to testify that the 
testator had not lost his memory or reason, which otherwise the law pre- 
sumed. Blackstone (2 Com, 503) states that it was a common error that 
this rule prevailed in English law also ; our law, however, does not presume 
either loss of memory or reason although the heir or next-of-kin are totally 
excluded. 


In or about. — A bequest of furniture and other household efiects 
“ in or about ” the testator’s dwelling-house was held to include a number 
of articles on ground (about forty acres) appertaining to the house, such as 
hayricks, chicken and sheep troughs, store pigs, poultry and carriages {In 
re Lahron, Johnson v. Johnson, 1884, 29 Sol. J. 147); but with this case 
should be compared Fitzgerald v. Field, 1826, 1 Buss. 427 ; 25 E. E. 97, where 
a bequest of household furniture, etc., and utensils ‘‘in and about” the testa- 
tor’s mansion-house was held not to pass fanning utensils on land occupied by 
the testator along with the mansion-house. In Lane v. Sewell, 1874, W. 
N. 51, a bequest of all corn and other articles “ in or about ” the testator’s 
dwelling-house, mill, and mill premises was held not to pass a cargo of 
wheat which did not in due course of transit reach the mill till some days 
after the testator’s death. By a devise of all his goods and chattels “in 
and about ” the testator’s house and out-houses, “ running-horses ” were held 
to pass {Ooioer v. Gower, 1763, Amb. 612). Where a testator gave all his 
residuary personal estate to his wife except such parts as should be “ in and 
about ” his house, which he gave to his son, it was held that a bond and cash, 
both found in an iron chest, passed to the wife and not to the son {Jones v. 
&/I50W, 1798, 4 Yes. 166). 

An allegation that something occurred “ in or about ” a certain year 
does not limit the time to the year mentioned, as the words “ in ” and 
about” so used are not synonymous (per Patteson, J., in B. v. St Paul, 
CoverJ; Garden, 1845, 7 Q. B. 240). 


InPenn ^L^ nd Outpenny— Money paid by the custom of 
certain manors oiTlhe alienation by % tenant of land within the manor. 


In Person. — ^A party to any action or matter before the Court 
who conducts his own case, instead of being represented by solicitor and 
counsel, is said to appear in person. A party may, if he chooses, ^us act 
for himself in any matter, except on a motion for a mandamus, wmch can 
only be made by a member of the Bar {Ex pa/rte Wasen, 18^, 10 B. & S. 680 ; 
see also B. v. Lmfjml {Mayor), 1891, 66 J. P. 823). It was at one time 
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: f thought that a person who had been admitted to sue in formd pauperis was 
; not entitled to be heard in person ; but where either counsel or solicitor has 
i»fnot been assimed to him {Tucker v. Collinsoriy 1886, 16 Q B D 662 • 
m J<mbB V. CrusUy [1894] 2 Q. B. 37), or, it seems, where he has dismissed 
hii^ solicitor {Adams v. AdamSy 1890, 45 Ch. D, at p. 428) he is not 
precluded from appearing in person. 

In^per^onam.— Actions under the common law were classified 
as real, personal, and mixed (Stephen, Pleadingy 7th ed., 4> Most real and 
mixed actions were abolished in 1833 (3 & 4 Will. iv. c. 27) and 1862 
(15 & 16 Viet, c.' 76), and the procedure of those which remained was in 
1860 assimilated to that in personal actions (23 & 34 Viet. c. 126). Under 
the Judicature Acts real and mixed actions have wholly disappeared. 

In Courts of equity all proceedings were theoretically in personam. 
The Court acted by injunction and committal for disobedience of its orders, 
and not by the process of common law execution on the pmp^ity of the 
defendant. And under the present procedure all actions in the High 
Court are actions in personamy except certain proceedings in rem under the 
Admiralty jurisdiction (Dicey, Conflict of LawSy 265). 

An action in personam is distinct from a personal action, both in the 
sense in which that term is used in the maxim “ actio personalis moritur cum 
persondy* and in its sense at common law, which was an action to recover 
personal property, or to enforce a contract or recover damages for its 
breach, or to recover damages for a tort (3 Black. Com. 118). 

So far as actions are concerned, the term action in personam ” belongs 
rather to the Admiralty Court than to those of common law. As contrasted 
with an action in rm, it means a proceeding inter partes before a competent 
Court, to which the defendants have had proper notice and opportunity of 
defence on the mprits. ' 

A judgment in personam is one in a personal action or action in personam, \ 
It is conclusive inter parteSy and operates as an estoppel by res judicata 
between them, but binds only the parties or persons cited, and their rights 
or liabilities with respect to the subject-matter in dispute {Sirdar Gurdyal 
Singh v. Eajah of FaridkotCy [1894] App. Cas. 670 ; Ballantync v. MaMnnony 
[1896] 2 Q. B. 455, 462). See Estoppel; Foreign Judgments. 


In Port.— See Port. 


In posse — ^Possibility of being, as opposed to in e8sc{q,v)y in a 
state of being. A child en ventre sa m^re is a child in but t^ law 
regards it as in esse for all purposes which are for its benefit {Voe a. ularke 
V. Clarke, 1795, 2 Black. H. 399 ; 3 E. R 430). ^ .m 


In Possession. — See Possession. 


Ip Pursuance.— See PuESTjANCE. 

incjiuest’.— See Coeonek; Office, Inquest of. 
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Inquest of Office.— See Oiticb:, Inquest of. 


Inquiry, Court of. — SeeMiuTABT Courts. 


Inquiry (Writ of). — Def/nitim. — The writ of inquiry is a judicial 
writ (Tidd’s Prae., 9th ed., p. 570 ; Jacob’s Piet., 1772, tit. “ Writ of Iijpuiiy ” ; 
Chitty’s Arch., 14th ed., 1331) of some antiquity, which issues after an 
interlocutory judgment for damages. But though it is defined as a judicial 
writ, it is further described as “ a mere inquest of office to inform the 
conscience of the Court; who, if they please, may assess the damages them- 
selves with the assent of the plaintiff, or direct them to be assessed by the 
proper officer ” (Tidd’s Prae., 9th ed., p. 570). 

The IrUerloeutory Judgmervt. — If an interlocutory judgment is entered 
against all the defendants sued, a writ of inquiry issues at once. If, however, 
there are several defendants, an interlocutory judgment against one or some 
of them does not entitle the plaintiff to proceed immediately to assess his 
damages under the judgment, either hy writ of inquiry imder Order 13, r. 6, 
or Order 27, r. 4, or by reference to an official referee or a Master under 
Order 36, r. 57. There can be only one assessment in the action (see 
judgment of Maule, J., in Field v. Pooley, 1842, 3 Man. & G. 756). There- 
fore, although the interlocutory judgment is final as to the right to recover, 
and interlocutory only as to the amount (3 Black. Com. 397), it does not 
authorise the issue of a writ of inquiry or any other mode of assessment 
until all the defendants are subject to judgment, and one general assessment 
can be made. See AnnvM Praetiee, Order 13, r. 6 (n). 

Issue of Writ. — The writ of inquiry issues (a) on an interlocutory judg- 
ment in default to assess the amount of damages recovered, or in detinue 
the value of the goods (see Execution, Writ of Pdive'ny) ; (J) to inquire 
into the truth of breaches suggested after judgment in default of appearance 
on a bond within 8 & 9 Will. III. c. 11, and to assess the damages (see 
E. S, C., Order 13, r. 14 ; 3 & 4 Will rv. c. 42, s. 16 ; Mather’s Sheriff Law, 
1894, p. 404 ; Annucd Praetiee, 1898, p. 313) ; and (c) under the Tithe Act, 
1836 (6 & 7 Will. rv. c. 71), s. 82, to assess the arrears of tithe rent-charge. 

In the case of (a) and (5) the writ issues without order, on the inter- 
locutory judgment. In the case of (e) an order is necessary. Such order 
is obtained ex parte from a Master on an affidavit of facts proving (1) occupa- 
tion by the person proceeded against ; (2) that the tithe rent-charge has 
been in arrear for more than forty days ; and (3) that there is no sufficient 
^distress upon the premises whereon to levy the amount due (see Tithe Act, 
1836, s. 82, and Amnual Praetiee, Order 36, r, 66 («)). 

To whom directed. — In the absence of any order to the contrary, the writ 
is directed to the sheriff of the county in which the action would have been 
tried (see MathQsIs Law, p. 405 ; Annual Practice, 189%, p. 712). In 

special drcumstan^, however, the Oeurt may order it to be executed before 
a judge of the High Court in London or Middlesex, or before a judge of 
assize, in which case the judge acts as an assistant to the sheriff, and the 
latter is required to return the writ (Chitty’s Areh., 14th ed., 1333 ; Tidd’s 
Prae. 676). An order for the execution of the writ before a judge is 
obtained on summons before a Master, and will only be made u^ere a 
difficult point of law, or question of evidence, is likdy to arise (Chitty’s Arch. 
1333). Form of order, Chitty’s Forms, p. 673. • 

Forms of Writ. — ^The Buies of the Supreme Court, 1883, prescribe only 
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? , one fom of wnt of uw^uiry (App. J, No. 8) which applies solely to assess- 
ment of damages on an interlocutory judgment. For form of writ in detinue 
; >for assessment of the value of chattels and damages for detention see 
f Mather’s Sheriff Law, p. 406 ; Chitty’s Forms, p. 673. For form of writ to 
asi^ss the damages where breaches have been suggested after judgment in 
default in an action on a bond under Order 13, r. 14, see Mather’s Sheriff 
Law, p. 405 ; Chitty’s Foi'tos, p. 641. For a writ of inquiry under the Tithe 
Act. 1^6, 8. 82, the ordinary form (R. S. C., 1883, App. J, No. 8) is used, 
with variations to meet the requirements of the section named. 

Proceedings on the Inquiry . — ^An inquiry pursuant to a writ of inquiry is 
subject to Order 36, rr. 14, 15, 19, 34, 35, 36, and 37. For procedure 
generally, see Mather’s Sheriff Law, 407-416 ; and as to evidence on the 
inquiry, see ibid. p. 413, and cases there collected. 

BeUim of the Writ.— The liability of a sheriff to return the writ is the 
same in the case of a writ of inquiry as in the case of any other writ, and 
his failure to do so renders him liable to the same penalties (Chilly’s Arch., 
1338 ; Mather, 417). The return, with the inquisition annex* ‘d, is filed in 
the Central Office, and, in the absence of any stay of execution by the. sheriff 
in his indorsement of the writ, final judgment may be entered without 
order for the amount found due. For form of inquisition, see Chitty’s Foi*m8, 
643; Mather, 417. 

Assessment under Order in lieu of Writ of Inquiry . — Where “ the amount 
of damages sought to be recovered is substantially a matter of calculation,” 
the plaintiff may apply by summons, under Order 36, r. 57, for a reference 
to an official referee or a Master. Where there are several defendants, the 
same rule applies as in the case of a writ of inquiry : there must be only 
one reference for assessment against all the defendants {Field y. Pooley, 1842, 
3 Man. & G. 766). The words “substantially a matter of calculation” in 
Order 36, r. 57, are taken from the Common Law Procedure Act, 1852, s. 94. 
Prior to that Act/issessments by the Masters were restricted to matters of 
pure calculation. For a list of these, see Holdipp v. Ohvay, 1681, 2 Wms. 
Saund. 107 (2), note. Under the Common Law Procedure Act the discretion 
to refer assessments to the Masters was exercised more freely (see Day’s 
Common Law Procedure Acts, 4th ed., 122). These references may now be 
made either to an official referee or a Master. 


Inquisition. — See Coronek; Lunacy; Inquiry, Writ of; 
Sheriff. 


t 

In rc — In the matter of. This phrase is much used in certain legal 
proceedings, particularly in Chancery and bankruptcy matters, which are 
not begun by action in the ordinary way, to indicate the particular estate or 

matter which^ the subject of litigation. ^ m 

' • 


In Receipt.— The expression “in receipt of J**,®"/ 

land" is used in the Beal Property Limitation Act, 1833 (s^ m. js, 7, 
8, and 9), in conjunction with the words “ in possesion of the land to de- 
note m the rebeipt of rent from a tenant, but the 
proceeds of the land ; and the words were no doubt introdu^ to F^® * ? 

question arising* where the owner, although he receded t p . 
not actually occupy the land ” (Sugden, Beal Property StaAviet, 2nd ed., 47). 
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Ilir REGULAE TURN 

In rCffUlar turn. — Charter-parties, especially thos6 relating to 
the coal traae, sometimes provide that the ship is to be loaded or unloaded 
** in turn ” or “ in regular turn/’ and that demurrage or detention shall not be^ 
reckoned except from the time of her getting her turn (see Dbmukragb). # 
What “in turn” or “in regular turn^ means in the particular cha^r- 
party generally depends on the regulations or practice of the particular port ; 
and evidence of these may be given in order to explain the contract. It 
makes no difference that such regulations or practice are unknown to ^e ship- 
owner, for he should know them. Thus where a cargo of co|l wa^sold to 
the French Government at Algiers, and detention days were “ to run from 
the time of the ship being ready to unload and in turn to deliver,” and the 
French Government, by their regulations there, only discharged one ship 
at a time, and the ship was consequently delayed, the shipowner, though 
ignorant of the consequences of the contract made by the charterer, was not 
allowed to recover for the delay {Bobertson v. Jackson^ 1845, 2 0. B. 412). 
Similarly where a sailing vessel was chartered to go for coal to Whitehaven, 
and by the charter-party “ regular turn was to be allowed the merchant for 
loading ” there, and a delay arose owing to the fact that by the practice of the 
only colliery at Whitehaven steamers were given precedence over sailing 
vessels though the latter had arrived before them, and the ship was thus post- 
poned to several steamers which arrived after she did, it was held that the fact 
of the shipowner being ignorant of this practice was immaterial, and that the 
ship had been loaded “ in regular turn ” {King v. Hinde, 1883, Ir. L. E. 12 
C. L. 113). Thus in the case of a ship loading at Newcastle the words “in 
regular turns of loading” were held to mean “that turn which accord- 
ing to the custom and practice of the place the ship should be entitled to 
have,” and evidence of such practice was admitted {Leidemann v. Schultz^ 1853, 
23 L. J. C. P. 17). But if the practice of the port, as regards turns, is not 
established or known, the charterer who has to load “in regular turn” 
cannot excuse delay though caused by a praptice of the j)ort to give ships 
. their turn by their order of entry in a “ turn book,” and not by order of 
readiness {Lawson v. BurnesSy 1862, 1 H. & C. 396). And when evidence 
has been offered to explain “ a cargo of coke to be loaded in regular turn ” 
of a custom of the port of Sunderland, by which the shipowner had to wait 
till a manufacturer of coke, not named in the charter, had supplied all ships 
entered in his turn book, if his name was given when the contract was 
made, and he made reasonable despatch, it has been rejected {Hudson v. 
Clement^ny 1856, 18 C. B. 213). 

If by the contract the steamer is to “ take her turn with other steamers 
and receive prompt despatch,” and prompt despatch for loading is not given 
because of a deficiency of cargo, the charterer is liable for the delay {Elliott 
V. Zord, 1883, 5 Asp. 63 P. C.) ; while if the ship loses her turn owing to 
her not being ready, whether her owner is to blame or not, the charterer 
is not liable {Taylor v. Clay^ 1846, 9 Q. B. 713). If, however, by the 
charterer’s defajj^t the ship misses her turn, and when her n#xt turn conies 
she is not allowed \o make use of it, because of bad weather, he is liable for 
the whole detention (Jones v. 1876, 1 Ex. 69). 

\AvihorUies. — Carver, Carriage ly ^a, s. 620; Abbott, Shipping^ 13th ed., 
.296-297.] 

In rein. — This term is derived from the Roman law, but is not used 
in English law in precisely the same sense as in that law* # Indeed, Bracton 
limits proceedings in rem to actions to obtain pos^asion of a reSy by which 
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he und^teod real actions (rfe Legg. Ang. f. 439: Bigelow on EOcppel, 

42. 43). 

The term has in English - three distinct meanings: (1) B^kts in 
rm are rights existing as against all the world, sucli as ownership of 
property or right to personal liberty ; (2) proceedings in rem ; (3) judg- 
mfti^ts in rem. An action in rem is a proceeding to detcrmuie the right 
to or disposition of a thing under the control of the Court. It does not 
necessarily lead to a judgment in rem. In the Court of Admiralty as a 
CJonrt if the civil law, proceedings in rem have always been common, and 
in Couft the res means ship, tackle, boats, or cargo, in a sense 
somewhat aimiUr to that of Boman law (Minna Craig S.8. Co. v. Chartered 
Mercantile Bank of India and China, [1897] 1 Q. B. 460 ; The Rvpon City, 
ri8971 Prob. 226 ; The Mannheim, [1897] Prob. 13 ; Theodora, [1897] 
ihob. 279 ; The City of Mecca, 1881, 6 P. D. 106 ; Dicey, Confiict of Lam, 
pp. 565 , 747). No other action in rem is now used in English Conrta 
Proceedings by way of foreign attachment or attachment of have 
been described as actions in rem ; but they are in substance pi -weedings in 
versonam to compel submission and appearance (Bold Bucel^yh, 1861, 7 Moa 
P. C. 267, 282 ; Dicey, Gonjliet of Laws, p. 427), and the judgment m such 
proceedings is certainly not a judgment in rem. 

^ A judgment in rem is a judgment whereby the Court adjudicates upon 
the tide to or the right to the possession of property within the control of the 
Court and disposes of the res, and not merely of the interest which any ^tson 
may have therein. If pronounced by a competent Court it is not only 
tionally vaUd, but is binding not merely inter partes but infer 
aU nersons whatsoever, whether parties to the proceedings or not (Castrique 
"iCSmL. B. 4 H. L 414). to F omok ; E stomi. 

Under Englieh law the following kinds of judgments are regarded as t 

Sentences in prize causes {Ballantyne v. Maclcinnony sup. at j?* 
rule i.'e.t.bli,hed W”'’ 

v. Bnglidi and Scottish Marine Insur. Co., 1869, L E. 4 Q. B. 7 )• 

(3) Decisions in revenue causes. determine domicUe. 

(4) Judgments in ^41 “ L dedded that such a 

In Concha v. Concha, 1886, 11 App. .,„der Enalish law. 

judgment is conclusive only as to the validity of the will under itngnsi 

lated by the i^gitimacy Declaration Act, 

see sec. 8, and Legitimacy. • 

(c) Pedigree. - 

(d) Poor-law settlement. ^ oQTa\ 352 (6)) 

(e) Outlawry or attamder ^ I’ do mth judgments in rem. 

Neither (4) nor (6) have really anyt 8 „ is no m to 

They relate merely to personal status or d > 

adjudfoate about. . ■wrpp.inVft Prw. Jnt. Law, 3rd 

UirfAortfiM.s-Bigelow on Estoml, 1886 , wesuaxe, 

s. 149 ; Dicey, Conflict of Laws.\ 
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Inrolment.— See Enboluent. 


Insanity. — ^Tbe legal aspects of insanity are discussed in the 
articles Astldms and Lunacy. For the medical aspects of the subject, iibso 
for as these are of any legal importance, see Medical Jubisfbudence. 


Insist. — A vendor is not justified in rescinding a contract under a 
condition of sale which empowers him to do so if the purchaser should 
within the time limited show any objection, whether of title, conveyance, 
or otherwise, “ and shall insist thereon ” if he (the yendor) has not answered 
the purchaser’s requisitions, or made any attempt to do so {Greaves v. Wilson, 
1858, 27 L. J. Ch. 546). See also Duddell v. Simpson, 1866, L. R 2 Gh 
102, and Mawson v. Fletcher, 1870, L. E. 10 Eq. 212 ; sx., I* E. 6 Ch. 91). 


Insolvency — The condition of a person who is unable to pay his 
debts in full. Prior to the Bankruptcy Act, 1861, insolvent non-traders 
could only obtain relief and discharge from prison by petition to the 
Insolvent Debtors Court. All the insolvent’s property (with certain 
exceptions) had to be surrendered, and, in addition, a warrant of attorney 
had to be executed authorising judgment to be entered up against him for 
the amount of his unsatisfied debts, upon which execution might at any 
time be issued on its appearing that he had available assets. The Act of 
1861, however, abolished the Insolvent Debtors Court, and extended the 
law of bankruptcy to non-traders, although it was not till the Bankruptcy 
Act, 1883, that the acts of bankmptcy (see Bankbuptcy) were made 
the same for traders and non-traders alike. Under the Act of 1888, 
8. 125, the estate of a deceased insolvent may be administered in bank- 
ruptcy. See Bankbuptct. 


Inspection of Documents. — See Discoyeby; Documents; 

EXHtBITS; INTEBBOGATOBIES. 


Inspection of Lights.— By sec. 420 of the Merchant Ship- 
ping Act, 1894, a surveyor of ships (see Subveyob of Ships) may inspect 
any ship, British or foreign, for the purpose of ascertaining that it is 
properly provided with lights and the means of making fog signals, in 
conformity with the collision regulations. If required by the owner, such 
surveyor is to be accompanied by some person on behalf of the owner. If 
the result of this inspection is unsatisfactory, the surveyor is to give notice 
to the master c» qjrner in writing, pointing out the defici^y, and also 
what is requisite in order to remedy«the same. Such notice is to be com- 
municated to the chief officer of customs at any port where the ship seeks 
to obtain a clearance or transire, and the ship is to be detained until the 
defect complained of has been remedied. Power is given to the owner to 
apped to tlie Court of Survey (see Subvey, Coubt of) for the port or 
district where the ship is lying against the refusal of a certificate that the 
supply of lights and fog signals is satisfactory. 

For the fees chargeable for such inspwtion, see the Sixteenth Schedule 
to the Act. 
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Inspection Of Property.— By Order 50, r. 3 (E. & C.), the 
Court or a judge may upou the appUcation of any party to a caura or 
. matter, m^e an order for the ms^ction of any property or thing which is 
the subject of litigation, and may for that purpose authorise any^rson to 
enter upon or into any land or building in the . possession of any party 
before the Court; the provisions of this rule apply to inspection by a iury 
(r. 6). The judge (r. 4), or a referee (Order 36, r. 48), may also insect any 
propei^y or thing concerning which any question has arisen (see these 
rules annotated in AnmMd Prcictice). 


Inspection of Ships. — By the Merchant Shipping Act, 1894, 
the Board of Trade is empowered to appoint inspectors to report to them 

(а) upon the nature and causes of any accident or damage to a ship, 

(б) whether the provisions of the statute or any regulations mai^e there- 
under have been complied with, or (c) whether the hull and mach’ ory of any 
steamship are sufficient and in good condition (s. 728). / . inspector so 
appointed may board any ship and inspect the same ; he may also require 
such persons as he thinks fit to attend and be examined on oath for the 
purposes of his report (s. 729). Persons refusing to attend are liable to a 
fine not exceeding £10, and i)erson8 in any way obstructing an inspector 
are liable to the like penalty {iUd. s. 730). 

Inspection of ships may likewise be made by surveyors appointed by 
the Board of Trade (see Surveyor of Ships). These surveyors are em- 
powered to go on board any steamship and inspect the same, the machinery, 
boats, equipment, etc. ; and if the ship has sustained any damage, or for 
any other reason they consider it necessary, they may order her to be 
taken into dock for the purpose of having the hull surveyed. They are 
required also to inspect the accommodation provided for seamen on board 
vessels, to ascertain that it is of the requisite dimensions, and properly 
ventilated, lighted, and protected from weather and sea (ss. 210, 724-726, 


and Sixth Schedule). 

Emigration officers are also invested witli power to inspect emigrant 
ships (Merchant Shipping Act, 1894, ss. 295, 300, 305). 

Medical Infection , — The medical inspector of ships for a port (an officer 
appointed by the locfitl Marine Board, or, where there is no such Board, by 
the Board of Trade, s. 204) is required to insjKict the medical stores witli 
which ships may require to be provided, and for this purpose he is invested 
with the powers of a Board of Trade inspector (see supra). He is required 
to make his inspection at least three clear days before the ship proceeds to 
sea, if reasonable notice has been given to him ; and if the result of his 
inspection is satisfactory, he cannot make a further examination unless lie 
has reason to suspect that any of the articles insjiected have been removed, 
injured, or destroyed. If the inspection is unsatisfactory, he is required to 
notify this t^the chief officer of customs of the port a#d#o the smpmaster 
or owner, and the ship is not allowid to sail until a certificate has been 
produced to such customs officer that the defect has been renmdie . 
penalty of £20 is imposed for proceeding to sea without the production or 
such certificate (Merchant Shipping Act, 1894, 8- 202). The 
water for the crews of ships trading or going from the United 
through the Suez Canal, or round the Cape 

are i^like manner to be inspected (s. 206). Medical stores in “ jmipant 
ship are also t§ be inspected by a medical 

emigration officer at the port of clearance ; and until this inspection 
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has been made, such ship is not allowed to clear outwards or proceed to 

sea (s. 300). 

Inspector of. Mines- — Under the Metalliferous MiiCes 
Begulation Acts, 1872 and 1875, and the Coal Mines Begulation Acts, 
i887 to 1896, a Secretary of State (in practice the Home Secretary) is 
empowered to appoint inspectors of mines. Persons who practisefbr act 
in partnership 'with those practising or acting, as land agents, mining 
engineers, managers, viewers, agents, or valuers of mines, or arbitrators in 
di&rences arising between owners, agents, or managers of mines, or are 
otherwise employed in or about mines, are disqualified from acting as 
inspectors under the Metalliferous Mines Acts ; and in addition to these 
persons, the Coal Mines Acts exclude miners’ agents and mine-owners. 

Inspectors are empowered to enter, inspect, and examine mines at all 
reasonable times, to ascertain that the provisions of the Acts are complied 
with ; in particular, they are required to see that the ventilation of mines is 
satisfactory, and, generally, to inquire as to all matters affecting the safety 
of persons employed in mines; they may also be directed to furnish 
special reports as to explosions or accidents occurring in mines. If an 
inspector finds that in any respect, not expressly provided for by the Acts 
or special rules, a mine is dangerous, he may notify the mine-owner, or 
agent of the same, and require him to remedy fche defect ; if this requisition 
is not forthwith complied with, the inspector is required to report the 
circumstance to the Secretary of State ; but the mine-owner or agent, if he 
objects to deal with the matter complained of as required by the inspector, 
may, within twenty days after the receipt of the inspector's notice, appeal 
to the Secretary of State, whereupon the matter falls to be dealt with by 
arbitration in the manner provided by the Acts. Failure to comply with 
the inspector’s notice after the time for making an objectidn has expired, or 
within the time fixed by the award, where there has been an arbitration 
which has resulted unfavourably to the mine-owner or agent, is an offence 
punishable under the Acts. It is also made an offence to obstruct an 
inspector in the performance of his duty. 

Inspectors under the Metalliferous Mines Acts may be directed by the 
Secretary of State to act under the Coal Mines Acts, and vice versd ; those 
acting -under the Metalliferous Mines Acts are also inspectors under the 
Quarries Act, 1894. 

Mine inspectors are required to furnish annual reports, to be laid 
before Parliament. See Mines and Minerals. 


Inspectorship, Deed of— A deed entered into between 
ai\ insolvent tr^^er and his creditors for the gradual liquj^tion of the 
debtor’s liabilities, tdther by the caij^jii^ on or the winding up of his 
business under the control and supervision of certain named persons, 
usually several of the principal creditors, as inspectors. Under such a deed 
the property of the debtor remains in him, and he is given power to continue 
to mantle the business under a letter of licence (q.v.) inserted in the deed, but 
a covenant is usually put in whereby the debtor obliges himself, if ^called 
upon, to execute an assignment of his property, either to the inspectors or 
to a trustee. The deed generally contains f urther clauses empowering the 
inspectors to bring and defend actions, to compohnd debts, to giant a 
release to the debtor on the realisation of the ostate er payment of the 
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If creditors, as far aa t^t is possible, and to put an end to the inspection 
y''m advisable in the interests of the creditors. A dW of 

^^jJU^pection appears not to be an act of bankruptcy (hi re Sioaulman 
MparU Foley 1890, 24 Q. B. D. 728), at leasHflftL^ £ 
assignment by the debtor; the deed, however, requires to be registered 
under the Deeds of Arrangement Act, 1887 (s. 4, subs. 2 (e)\ See 
^wrance, Ikeds of Ai^rangement, 4th ed., ch. iii. ; and article Bankruptcy, 
rnvate^eeas of Arrangement, vol. i. p. 528. 


InSpCXimus (We have inspected) — A word used in ancient 
charters and letters patent ; an exemplification. 


InstdllEtion — The act of giving a person possession of in office, 
rank, or order with the customary ceremonies. 


InStftlinCfl'ta — A debt which, by agreement between the parties or 
otherwise, is to be paid in portions at stated times, is said to be i>ayable by 
instalments. In a bond or agreement it is lawful to 8tii)ulate that, on default 
being made in the jjayment of any one instalment, tlie principal sum shall 
become at once due {Sterne v. Beck, 1863, 1 Do G., J. & S. 595 ; Protedor Zoan 
Company v. (Price, 1880, 5 Q. B. D. 592; Ex parte Burden, 1881, 16 Ch. D. 
676). 

In the case of a composition deed under which the debtor agi’ces to i)ay 
a composition by instalments, and the creditors suspend their right to sue, 
a fresh promise is implied to pay the original debt on default being made in 
payment of the instalments, and the Statute of Limitations does not com- 
mence to run until such default has Ijeen made {In re Stock, Ex parte 
Amos, [1896] 66 L. J. Q. B. 146 : see also McDonnell v. Broderick, [1896] 

2 Ir. E. 136). 

Unless otherwise agreed, the buyer of goods is not bound to accept 
delivery of the same by instalments (Sale of Goods Act, 1893, s. 31 (1)). 
Where there is a contract for delivery of goods by instalments, which are 
to be separately paid for, and default is made, either by the seller in 
delivering or by the buyer in paying an instalment, it is a ([uestion to be 
decided in each case, on the terms of the contract and the surrounding 
circumstances, whether the breach of contract is a repudiation of the whole 
contract, or whether it is a severable breach, giving rise only to a claim for ^ 
' compensation {Und, subs. (2)). 


Instancy Court of Admiralty. — See Admiralty. 

• 

Instant.— ‘Although an instant est unum indivisibile tempore quod 
non est tempus nec pars temporis, ad quod tamen partes temporis connectuntur, 
and that instans est finis unius temporis et priradpium alterius yet m 
consideration of law there is a prioritie of time in an instant , therefore, 
althbuA it may be said that, in the case of a devise hy one of two joint 
•tenante of land in fee-simple, the devisee and the suryivmg jomt tenant 
woiUd take at thtf same instant, yet the surviving joint tenant is preferred 
before the devisee (Co. ZUt. 185 h). 
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Instantly • — ^A coroner's inquisition, which stated that, as the result 
of an accident on a certain day a person “ instantly died,” was quashed for 
not averring with sufficient distinctness the time of the death v. Browvi* 
low, 1839, 9 L J. M. C. 15). “ The time of death is merely allied by the * 
word ‘instantly.’ It was contended that this word, with the conte^S, is 
equivalent to the word ‘ then ’ ; but we think it insufficient. ‘ Instanter ' and 
‘ vnamtvMiUer ’ are not words implying what is expressed by ‘ ad tunc ’ ” (per 
Lord Denman, C.J., ibid.). ^ 

“ Instant!}''” occurring in a bill of sale has been read as synonymous 
with “immediately” {q.v.), i.e. within a reasonable time (Massey v. Sladen, 
1868, L. E. 4 Ex. 13). 


In statu C|UO.— See Status quo. 


Instaurum — ^A word used in old deeds to signify a stock of 
cattle. 


Instead Of> — Although a gift by a codicil “instead of” one given 
by the will implies some, it does not necessarily mean a total substitution. 
Thus in J)oe d. Mureh v. Marehant, 1843, 6 Man. & G. 813, the words in a 
codicil “instead of the devise and bequest in the will” Were read as mean- 
ing “ instead of so much only of the devise in the will as is incompatible 
with the disposition contained in the codicil.” See In Lieu of. 


Institute of International Law— A body of inter- 
national lawyers consisting of sixty members and sixty associates recruited 
by election — the members from those who “have rendered services to 
international law in the domain of theory or practice,” and associates from 
^those “ whose knowledge may be useful to the Institute." It was formed in 
^1873 chiefly through the efforts of M. Eolin-Jacquemyns, who had just 
founded the Bevue de Droit Int&modvmU (see International Law). In 
his circular to the leading European writers on international law M. 
Eolin-<Taoquemyns set forth that his object was to create “a permanent 
or academic body for the study and progress of international law.” The 
official language of the Institute is French, and its annual meetings are 
held wherever the members at the previous meeting decide to assemble. 
* Thus far they have been held at Ghent, Geneva (twice), the Hague, 
Zurich, Paris (twice), Brussels (twice), Oxford, Turin, Munich, Heidelberg, 
Lausanne, Hamburg, Cambridge, Venice, and Copenhagen. 

At the present moment all the leading international jurists of the world 
belong to the Eistiitute. Its mode of operation is to work (mt the matters 
it deals with during the interval#’ between the sessions, in permanent 
commissions, among which the whole domain of international law is divided 
up. The commissions, under the direction of their rapporteurs or conveners, 
prepare reports and proposals, which are printed and distributed among 
the members some time before the plenary sittings at which they are to be 
discussed. If the members are not i^eed, the subject is adjourned to 
another session, and still another, imtil they do agree. Thus the resolutions 
of the Institute have the authority attaching to a majiuretexpression of toe 
views of the leading international jurists of Europe. Sixteen commissions 
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are at presint atwprk on questions of bankruptcy, the status of vessels 
and theij crews in foreign ports, the position of foreign Governments 
^Ij^towards insurrections, the Geneva Convention and maritime warfare, public 
PjRPrder and private, international law, nationality and vested rights, collisions 
I at sea, the creation of an international jurisdiction in connection with 
i international unions (j.v.), such as those for copyright, industrial property 
(qiV.), and postel and telegraphic unions (see International Unions), double 
death toies, international measures in relation to stolen securities, etc. 

At^he p^jesent moment the British members are : Sir Sherston Baker, 
•Mr. Thomas Barclay, Prof. Dicey, Mr. J. A. Foote, Prof. Goudy, Sir R 
Hart, Prof. Holland, Mr. E. J. Lawrence, Prof. Leech, Lord Beay, Sir John 
Scott, Sir D. Mackenzie Wallace, and Prof. Westlake. 

T^e labours of each year are chronicled in an anmiam\ in which are 
published the final memoirs of the commissions and the essential parts of 
the discussions at the plenary sittings on the propositions submitted by 
the commissions. These form a series of sixteen volumes. Thr present 
general secretary, Prof. Lehr, has also selected and published iii a separate 
volume, entitled Tableau Giuiral dcs travaux th rinditut tte Droit Inter • 
national, all the resolutions adopted from 1873 to 1892. 


1 nstitutCS — A legal treatise Ijy Sir Edward Coke in four parts. 
The first part, which is the most valuable, is a reprint of Littleton’s work 
on Tenures, with a commentary (usually cited as Coke upon Littleton, or 
Co. Lit.) ; the second part is an exposition of various statutes ; the third 
part is a treatise on criminal law ; and the fourth deals with the jurisdic- 
tion of the various Courts of law. 


Institution. —See Societies-anv Institutions. 


Instrokc — A term used in connection with mining. A right of 
instroke denotes the right of conveying minerals from a demised mine to the 
surface through an adjoining mine (Maeswinney, Mims, 2nd ed., 230). See 
OUTSTIIOKE. 


Instruct. — See Teach and Instruct. 


Instruction — A term metw’ith in reports of cases of foreign law. 
.The French equivalent of the English preliminary examination of an 
accused person before a magistrate. This examination is conducted by a 
juge d:instrv4ion, who has power to cite before him aj{ persons whow 
evidence may assist* him in his inquiry. When the investigation of the 
case is terminated, the papers are communicated to the (public 

prosecutor), who after examining them presents his charge to the 
The. latter thereupon delivers an “ ordinance,” declaring the prisoner either 
guilty or not guilty, and if guilty stating whether of a crime, misdemwnour, 
or petty offence. The accused is then tried in the Court halving jurisdictwm 
If deeWed by the juge d'instrudim not guilty, he is forthwith discharged. ^ 
The inqunrv takes place with .closed doors in the juge dinstrmtwns 
chambers, and in the presence of nobody but the clerk who transcribes the 


VOL.. VI. 
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depositions, and, under a new law of December 8, 1897, inspireff by English 
procedure, of the counsel of the accused. 

The word is also used in civil cases to describe the examination of th% 
evidence by the Court between the hearing and judgment. 


Instructions — The information given to a counsel or solicitor, 
to enable him to conduct the client's case in Court. The term is also 
applied to the. directions or orders which an ambassador or otj^er di^omatic 
agent receives from the Court by which he is accredited, for his own in- 
formation and direction in his communications with the Government to 
which he is sent. 


Instrument. — in sec. 19 of the Endowed Schools Act, 1869, the 
words “ instrument of foundation ” point to written instruments (per Lord 
Selborne, L.C., in In re St. Leonard, Shoreditch, Parochial Schools, 1884, 
10 App. Cas. 304, 307). 

A power to appoint property “ by any deed or deeds, instrument or 
instruments, or by will,” can be exercised by any instrument in writing, 
whether a deed or not (Brodrick v. Brotvn, 1855, 1 Kay & J. 328, 332). 

A decree of Court was not an ‘‘ instrument ” vrithin the meaning of sec. 
2 of the Apportionment Act, 1834 (Jodrell v. Jodrell, 1869, 38 L. J. Ch. 507) ; 
see now, however, sec. 2 of the Apportionment Act, 1870. 

The word “instrument” in the collocation “bond, covenant, or instrument 
of any kind whatsoever” in the schedule to the Stamp Act, 1891 (which 
repeats the language of the corresponding schedule to the Stamp Act, 1870), 
seems to denote something of the same nature as a bond or covenant for 
the payment of money (per Denman, J., in Thames Conservcdors v. Commis- 
swners of Inland Revenue, 1886, 18 Q. B. D. 279, 283). 

A telegram is an “instrument ” within the meaning *of 38 of the 

Forgery Act, 1861 {R. v. Riky, [1896] 1 Q. B. 309). 


Instrumentality.— Sec. 28 of the Solicitors Act, 1860, pro- 
vides that in every case in which a solicitor is employed to prosecute or 
defend any suit in any Court of justice, the Court or judge before whom the 
suit or matter has been heard may declare such solicitor entitled to a charge 
upon the property recovered or preserved through his instrumentality. This 
section was discussed by Kay, J., in In re Wadsw(yrth, 1885, 54 L. J. Ch. 640, 
where he said : “ The words of the statute are ‘ tlirough the instrumentality of 
such solicitor.' Suppose that a solicitor is employed in a hotly-contested action 
and prepares the whole case of the plaintiff down to the moment of trial, 
and that just before the trial the plaintiff changes his solicitor, and then, 
owing to the ej^ertions of the solicitor formerly employed, ]j|e succeeds in 
the action. Can it^ossibly be said tjmt that success is not owing to the 
* instrumentality ' of the discharged s^citor ? It seems to me that the fact 
that he had ceased to be solicitor before the judgment had been delivered 
is not a good reason why a charging order should not be made in his 
favour.” 


Instrument in Writing.— Transfers of shaij^ in a company 
required by the articles of association to be by “instrument in writing,” 
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J j need not Fe by deed, whatever the practice of the company may have 

Sargent, 1873, 

4^- Palmer, '(7ompany Precedents, 6th ed., part i. 

“ pp. 319, 320). ^ 

- " When a contract may be made by any 8i)ecie8 of written instnunent, 
the same strictness is not required as in formal instruments under seal ” 
(per Parke, B., in Hunter v. Parker, 1840, 7 Mee. & W. 322, at p. 343). In 
that (^se, where a shipmaster sold a ship which had been damaged, and the 
auctioneer yij^o efifected the sale transferred it by an instrument under seal, 
but in other respects complying with the requirements of the Registry Act, 
3 & 4 Will. IV. c. 55, s. 31, it was held that, in view of the ratification of the 
sale l)y the owner inferred from his acts, this was sufficient i for although 
the statute did not require a transfer under seal, the instrument might have 
the effect of a written transfer by the master according to the statute, as well 
as that of the deed of the auctioneer. 


Instrument of Gaming. — A machine intended to assist 
persons in wagering on a race by enabling them to ascertain the state of 
bets made on the different horses is an “ instrument of gaining " within sec. 
3 of the Vagrant Acts Amendment Act, 1873 {Toilet v. Thomas, 1871, 24 
L. T. 508), but money is not ( Watson v. Martin, 1864, 34 L J. M. C. 50 ; 
Hirst V. Moleshiry, 1870, 40 L. J. M. C. 76). 


Insufficient. — The word “ insufficient,” in respect to sureties for 
costs in sec. 8 of the Parliamentary Election Petitions Act, 1868, “ does not 
mean a general incapacity of entering into a suretyship, but insufficiency for 
the purposes of the Act ” (per Bovill, C.J., in Pease v. Norwood, 1869, 38 
L J. C. P. 161). In that case it was lield that an objection to a recognis- 
ance that some o? the petitioners signed it as sureties, was an objection 
the sufficiency, and not to the validity, of the seciu’ity, which therefore 
could be amended by a deposit of money under sec. 0. The judgment of 
Bovill, C.J., points out when such recognisances are “insufficient” and 
amendable, and when “ invalid ” and altogether void. 

In sec. 71 of the Railways Clauses Consolidation Act, 1845, “insufficient” 
means, according to the decision in Rhondda & Swansea Kay Railway v. 
^Talhot, 1897, 66 L J. Ch. 570, insufficient for the use of the lands in the 
condition in which they were when the railuray was made. 

Insupcr — N term used in revenue accounts, signifying to debi^. 
Thus in the Taxes Management Act, 1880, s. 112, the Board of Inland 
Revenue, in case there is a failure to assess or charge the^ duties or land 
tax in any parish, or to make certain returns, or to r^ise or pay the 
several sums charged upon any jierson for the^ duties or land tax 
in any parish, may at any time after such failure “set msuper au 
sums so appeariim in arrear, and may return such failure to the High 
Court by certificate thereof delivered to the Queen’s Eemembrmcer. This 
certificate is enrolled, and process may be issued thereon against those in 
defau^ 

Insurable Interest.— See Lifb lustBANCE. 
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Insurance. — See Burglaky Insurance; Fire InsurInce; Life 
Insurance ; Marine Insurance ; Landlord and Tenant. 


Intake Measure of Quantity Delivered.— A 

of deals and battens was shipped under a charter-party by which frei^t 
was to be paid on the " intake measure of quantity delivered.” Of the pieces 
of timber (which were all measured by the shipper at the port of shiument) 
a number were lost during the voyage ; the dimensions of thei^ pieces were 
not known, but they were of average size with the rest of the cargo. It 
was held that the freight payable was to be ascertained by making in 
respect of the lost pieces a proportionate deduction from the sum-total of 
the measurement of the cargo; the words “intake measure of quantity 
delivered ” meaning the quantity actually delivered taken at the measures 
of the port of shipment {Spaight v. Farnworih, 1880, 5 Q. B. D. 115). 


Intakcr — receiver of stolen goods. The name was specially 
given to those in the northern parts of England who received the booty 
brought to them by their confederates, the outputters, from the borders of 
Scotland. Intakers are mentioned in the statute 9 Hen. v. c. 7. 


Intemperance. — A person effecting a life insurance is bound to 
disclose every material fact within his knowledge, whether he believes such 
fact to be material or not {Lindenau v. Desloroxujh^ 1828, 3 M. & Ky. 45) ; 
and the fact that a person is intemperate in his habits is material, and 
consequently requires to be disclosed (Bunyon, Life Insurance, 3rd ed., 58). 
Opium-eating is a form of intemperance, and must be disclosed {ibid , ; Forbes 
V, Edinburgh Life A^urayice Co,, 10 Court of Session Cases ^Ist series'), 451). 
But what amount of addiction to intoxicating liquors constitutes intemper- 
ance seems to be a question of fact ; “ in judging of a man's sobriety, his 
position in life and the habits of the class to which he belongs must, in my 
opinion, always be taken into account” (per Ld. Watson in Thomson v. 
Weems, 1884, 9 App. Cas. 671, at p. 696). In that case a person effected a 
policy of insurance on his life. In the proposal form were these questions : 
{a) “ Are you temperate in your habits ? and (6) Have you always been 
strictly so ? ” to which the person answered {a) “ Temperate ” and (6) “ Ye^.” 
With the proposal was a signed declaration by the assured that his answers 
to the various questions were true^ that the declaration should be the basis 
qf the contract, and that if any untrue statement was made, the policy 
should be void. It was held that the declaration of the assured was an 
express warranty that the answers to the questions set out above were true ; 
and as upon the evidence it was shown that the assured was not temperate, 
the policy was qjpsolutely void. If a policy provides that it ishall be void 
if the assured shall tlie by reason of intemperance in the use of intoxicating 
liquor, it must appear that intemperance is the paramount and proximate 
cause of death (May, Insurance, 332). See Life Insurance. 


Intended. — Trustees offered for sale by auction a building^estate 
in flats, according to a plan and particulars and conditions of sale which 
referred to a de^ of mutual covenant which was to be executed by the 
vendors and each of the purchasers. The deed oiAitained a recital that ‘‘ it 
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U intended ” not only that the actual purchaser should execute it, but that 
it should “ be a part of all future contracts for sale of the said plots or 
parcels of land respectively that the several purchasers should execute this 
deed, and should thereby be severally and respectively bound by aU the 
stipulations hereinafter contained.” It was held that by. the use of the 
phrase “ it is intended ” if the vendors were not bound by a covenant, which 
however, apparently they were, at all events they were bound by an 
impli^ contract restricting their dealing with the land in question in 
violation of •the building scheme {Mai^kenzie v. Childers, 1889, 43 Ch. D. 
265). See also Collins v. Castle, 1887, 57 L. J. Ch. 76 ; Sheppard v. CHlmore, 
ibid, 6 ; Spicer v. Martin, 1888, 58 L. J. Ch. 309. 


Intendment. — Intendment of the law is the understanding or 
intelligence of the law {Co, lAt, 78 6); that which the law intends or 
presumes. It is an intendment of law that every man is ^‘iiuocent until 
proved guilty ; that every officer acts in his office with fidelity ; that the 
children of a married woman born during wedlock are the children of her 
husband. Many things are intended after verdict in order to support a 
judgment ; but intendment cannot support the want of certainty in an 
indictment (Tomlins, Law Diet), 


Intent; Intention. — l. In criminal law, as a general rule, 
to involve guilt, the accused must have done or omitted something con- 
trary to law, with motive or intent also contrary to law. The mere 
existence of the intention without commission of the act, or the com- 
mission of the act without the intent, does not, as a general rule, constitute 
crime. This has been dealt with more fully under Guilty Mind, ante, 
p. 125. 

2. In the case of civil wrongs, on the contrary, the general rule is that 
the motive of the defendant in breaking a contract, or committijig a tort, is 
absolutely immaterial on the question of legal liability. The latest and 
most authoritative decision on this subject is Allen v. Flood, 1897, 14 T. L. 
E. 125 ; and the following words of Lord Watson (p. 129) sum up the law 


Although the rule may be otherwise with regard to crimes, .the law of England 
does not, according to my apprehension, take into account motive as constituting an 
element of civil wrong. Any invasion of the civil rights of anotlier person is in itself 
a legal wrong, carrying with it liability to repair its necessary or natural consequences, 
in so far as these are injurious to the person whose right is infringed, whether the 
motive which prompted it be good, bad, or indifferent. But the existence of a bad 
motive, in the case of an act which is not in itself illegal, will not convert that act into 
a civil wrong, for which reparation is due, ^ A wrongful act, done knowingly and with 
a view to its injurious consequences, may, in the sense of law, be malicious ; hut such 
malice derives its essential character from the circumstance that the act done co^titutes 
a violation of tie law. There is a class of cases which have soqjetiites lieen referred to 
as evidencing that a bad motive may be element in the composition of civil wro^ ; 
but in these cases the wrong must have its root in an act which the law generally regards 
as illegal, but excuses its penietration, in certain exceptional circumstanc^, from con 
sideraQras of public policy These are well known as ca*s of prmle^ in whi* fte 
protection whict the law gires to an individual who is within the 
derations consists in this, that he may wi* immunity commit an act ^ich » a W 

Wrong,and but for his privilege would afford a good wuse of act^^ 

that STrequired in order to raise the privilege wd entire ^ 
he shall act honestly in the discha^ of some duty which 

not be prompted % a desire to injure the person who w L SSfS 

in 8 imu bnmght by that person, i|i8 necessary for him to prove an intent to iqure m 
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order to destroy the ])rivilege of the defendant. But none of these cases tend to 
establish that an act which does not amount to a legal wrong, and therefore needs no 
protection, can have privilege attached to it, and still less that an act in itself lawful is 
converted into a legal wrong, if it was done from a bad motive. Lord Bowen (at that 
time Lord Justice Bowen), in the case of Mogul Steamdiip Company v. McGregor, laid it 
down that, in order to constitute legal malice, the act done must, apart from b^ rnotine, 
amount to a violation of law. llie learned judge, with his accustomed accuracy and 
felicity, said (1889, 23 Q. B. D. 612) : “ We were invited by the plaintiffs’ counsel to accept 
the position from which their argument started, that an action will lie if a man mali- 
ciously and wrongfully conducts himself so as to injure another in that other'# trade. 
Obscurity resides in the language used to state this proposition. The term#* maliciouslv, ’ 
* wrongfully,* and ‘injure ’ are words which have accurate meanings well known to the 
law, but which also have a popular and less precise signification, into which it is neces- 
sary to see that the argument does not imperceptibly slide. An intent to ‘injure* in 
strictness means more than an intent to harm. It coimotes an attempt to do wrongful 
harm. ‘ Maliciously,* in like manner, means and im^ies an intention to do an act 
which is wrongful "to the detriment of another. The term ‘ wrongful * imports in its 
term the infringement of some right.*’ The words which I have quoted are in substantial 
agreement with the language used by Mr. Justice Bay ley in Bromage v. Prosser (1826, 
4 Bam. k Cress. 247, at 265), to the effect that, “ malice in common acceptation means 
ill-will against a person, but in its legal sense it means a wrongful act done intentionally, 
without just cause or excuse.” According to the learned judge, in order to constitute legal 
malice, the act done must be MTongful, which plainly means an illegal act subjecting me 
doer to responsibility for its consequences, and the intentional doing of that wrongful act 
will make it a malicious wrong in the sense of law. Whilst it is true that no act in itself 
lawful reciuires an excuse, it is equally true that some acts, in themselves illegal, admit 
of a legal excuse, and it is to these that Mr. Justice Bay ley obviously refers. The root 
of the principle is that, in any legal question, malice depends, not upon the evil motive 
which influenced the mind of the actor, but upon the illegal character of the act which 
he contemplated and committed. 

3. In dealing with contracts, wills, and other documents, the question 
of intention is material in several ways. (1) Did the parties mean to execute 
the particular document? {Lewis v. CTay,1897, 14 T. L. R 149). (2) What 
<iid they intend to effect by the document ? (3) What is the meaning of the 
words used ? 

The first two questions go to the validity of the document, or will, or 
contract, i,e, to settle whether it should be invalidated for fraud, or recti- 
fied for mistake. The third deals with construction, and deduces the 
intentions of the parties from the words used, or from extrinsic evidence 
in certain cases. This is construction or interpretation, and, as to deeds, 
is very fully dealt with in Elphinstone on Interpretation of Deeds, 
pp. 37-46. See, too, Interpretation. 

In the case of wills, the first question arises on application to prove 
the will, if the testamentary capacity, or knowledge of the testamentary 
character, of the instrument set up is in dispute. The second two questions 
are for the Court of construction, and the rules are given in detail in 
Williams on Executors, 9th ed., 928-940. See, too, Lunacy; Wills. 

In the case of statutes, and statutory rules and by-laws, the intention 
of Parliament, or the authority making the rule or by-law, must be deduced 
from the statute wj^hout extrinsic aid, and the terms used fnust be read 
according to their statutory definitioif, or ordinary sense according to the 
case, unless a contrary intention appears from the express terms or 
context of the statute, etc. See Interpretation. 


Interdiction — A word met with in reports of cases inv#lving 
^ French and other foreign law, the placing under disability of persons who, 
though hot of unsound mind, are considered disquedified for She management 
of their property and business affairs (see French Civil Code, arts. 489-512). 
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INTEREST, DISQUALIFICATION FOE 

IntcrCSSC termini. — This is the name given to the inchoate 
right which the grant of a lease confers before entry upon the lessee (Co. 

46 6 ; 2 Bl. Co7n. 144). Such interest is not merely a bare right of 
action arising out of contract, but a right of property which gives him a 
cause of action against any person through whose act his entry or the delivery 
of possession to him may have been prevented (OiUard v. Cheshire Lines Coni’- 
mUtee, 1884, 32 W. E. 943). It is the interest conferred, for instance, upon 
the gr^tee of a lease which is to take effect only on the operation or sooner 
determinatiom of a lease already subsisting in the same premises, — the case 
of what is ordinarily known as a lease in reversion (i^mith v. Day, 1837, 

2 Mee. & W. 684). It is not an estate, but a mere right to an estate (Doe 
V. Walker, 1826, 5 Barn, & Cress. Ill ; 29 E. E. 184), and consequently, in 
accordance with a well-estftlished legal principle, can neither cause nor 
prevent a merger (Hyde v. Warden, 1877, 3 Ex. D. 72). The grantee, 
moreover, of an interem termini cannot of course maintain an setion of 
trespass, that action being founded on possession (Harrison v JJlaekhurn, 
1864, 17 C. B. N. S. 678). Nor, as it has been held, can he enforce his 
rights in respect of the covenant for quiet enjoyment, whether express or 
implied, in the lease, because the aim of that covenant is only to prevent a 
disturbance of possession (Wallis v. Hands, [1893] 2 Ch. 7f>). This point, 
however, cannot be said to be settled, and it certainly appears incorrect to 
say (per Chitty, J., in last-cited case at p. 85) that no authorities can be pro- 
duced to show that a person having a mere Interesse termini can maintain an 
action on a covenant for quiet enjoyment (see, e.y,, Ladwrll v. Neirman, 1795, 

6 T. E. 458 ; 3 E. E. 231). The matter, it may be added, is not one of 
• ijLuch practical importance, inasmuch as the grantee could maintain an^ 
action against his grantor for failing to give him possession (Coe v. Clay, 
1829, 5 Bing. 440 ; 30 E. E. 699). An micresse termini is a right in rem, a right 
alienable at common law, and one which passes to the executor (per Bowen, 
L J., in Gillard Vm Cheshire Lmes Committee, supra). 


Interest, Disqualification for-— it is a fundamental 
maxim of law that a person cannot be judge in a cause in which he is 
interested. The leading case illustrating this is Dimes v. Grantl Jnwiion 
Canal Co,, 1852, 3 H. L. 753. There the company filed a bill against the 
defendant ; the case came first before the Vice-Chancellor, wlio granted the 
relief, and on appeal to the Lord Chancellor this order was affirmed. It 
appeaxed that the Lord Chancellor was a shareholder in the company, and 
that this was not known to the defendant It was held that the Lord 
Chancellor, being interested in the cause, was disqualified from adjudi^tmg 
Upon it ; his decree was therefore voidable, and ought to be revised (®®® 
also Viner, Ahr. “ Chancery Law " ; Egurton v. Dcrhy l5U,n Co. Lep. 114 ; 
Brodees v. Rivers, 1660, Hard. 503 ; BriAgmm v. Hdt, 1790, Show. P. C. 


lll'i ^ 

The principle embodied in the m«xiiii imno dehd else jwlex^ in proprm 
sfua causa is applicable to all persons acting in a judicial capacity , 
disqualify a person from acting, it is not necessary that his interest m t e 
subject-matter of the proceedings should be directly pecuniaiy (n, v. 
H^ns,Ex^rk [1895] 1 Q. B 563, where ^ justice who was u 

member of a small class of privileged pilots was held disqualified from 
judioating in proceedings taken against a peraon for an ° , 

privUeges of such class). The presence of an interested ina^strate who 
part in the proceedings is suffi<^ent to vitiate them ; it being no answer to 
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show that there was a majority of the magistrates in favour of the decision 
without reckoning the interested justice (5. v. Hertforddiire 1846, 

6 Q. B. 753) ; but it seems that mere presence on the bench of an interested 4 
justice, without word, will not invalMate the proceedings (R v. Loridm 
J%istice8y 1852, 18 Q. B. 421 n. (c)). A justice who has an interest in a case 
should not, however, occupy a seat on the bench while such case is before 
the Court. But parties may, if they are cognisant of the fact of interest, 
consent, either expressly or tacitly, to having their case dealt witJi by a 
person who would otherwise be precluded from acting therein (see B. v. 
Chdtenham Commissioners, 1841, 1 Q. B. 467 ; Johiston v. Cheape, 1817, 

5 Dow, 247). 

In cases relating to rates, a judge of the High Court is not dis- 
qualified from adjudicating by reason of his being one of the ratepayers 
who will be affected by the rate (40 Viet. c. 11) ; nor is a justice in matters 
arising under the Public Health Act, 1876 (s. 268), or in enforcing the 
laws relating to the rates and taxes of the parish or place in which he is a 
ratepayer (16 Geo. ii. c. 18, s. 1), except in appeals in such cases to 
Quarter Sessions {ihid. a 3 ; iZ. v. Gamlmdge Becorder, 1857, 6 El. & Bl. 
637). 

Under several statutes certain persons are expressly prohibited from 
adjudicating in particular questions where, by reason of their position, 
interest’ might be inferred (see, for example, Licensing Act, 1872, s. 60 ; 
Factory Act, 1878, s. 89 ; Coal Mines Eegulation Act, 1887, s. 69 ; Truck 
Amendment Act, 1887, s. 15). 

A judge is not precluded from taking part in the hearing and decision 
of a cause in which he acted while at the Bar (TheUimon v. Be'iulk$hai% 

• 1858, 7 H. L. 429). See also Bias. 

[Authorities, — Broom, Legal Maodms, 6th ed., pp. 110 ct seq , ; Magistrates* 
Anmml Practice, 1897, pp. 13-16.] 

ft. 

Interested Witness.— Prior to the statute 6 & 7 Viet. c. 85, 
a person interested in the event of a lawsuit was deemed incompetent tp 
testify as a witness in such action. That Act removed this ground of in- 
competency, but did not make the parties to the action competent, and 
it was not till the Statute 14 & 15 Yict. c. 99 was passed that they were 
admitted as competent witnesses in civil actions. See Witness. 


Interest In Lend. — Sec; 4 of the Statute of Frauds provides 
that no action shall be brought “upon any contract or sale .of lands, 
tenements, or hereditaments, or any interest in or concerning them,” unless 
there is an agreement or note or memorandum of the transaction in writing, 
signed by or on behalf of the party to be charged. What is an “ interest 
in land ” within/ihiB section has been discussed in very many loses. If any 
general rule is to be gathered from*>tbose decisions, it is that given by 
Sir W. Anson {Law ^ Contract, 8th ed., p. 63), where he states “ that 
contracts which are preliminary to the acquisition of an interest, or such as 
deal with a remote and inappreciable interest, are outside the section.” It 
has been Iield that an agreement for the sale of an equity of redemption, 
debentures charged on all the property of a company, which partly con- 
sisted of land and buildings {miver v. Broad, [1893] 1 Q. R 744), shares 
in a mine {Boyce v. Greene, 1826, Batt. 608), a grant of the right to take 
water from a well {TyUr v. Bennett, 1836, | Ad. A E. S"^), tlS letting of 
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furnished fo^gs {Inman v. ^mup, 1815, I Stark. 12), a grant of the 
right to shoot and take away game {Webber v. Lee, 1882, 9 Q. B. D. 
316), an agreement for the sue of the building materials of a house 
which is to be taken down and cleared off within a limited time 
{ifivery v. Pur^ll, 1888, 39 Ch. D. 508), must be taken to fall 
within the section, as relating to ** interests in land.” On the other 
hand, contracts for the sale of railway shares {Bradley v. Holdsworth^ 1838, 
3 Men. & W. 422), contracts relating to the investigation of the title to 
land {Jedke^ v. White, 1851, 6 Ex. 873), an agreement for board and 
lodging {WriyU v. Stavcrt, 1860, 2 El. & El. 721, with which, however, 
cp. Inman v. Stamp, su 2 ira), have been decided not to fall within the 
section. Questions also frequently arose with respect to contracts for 
the sale of crops ; the rule as to which was different according as the con- 
tract related to industrial growing crops or natural growing crops. In the 
case of the former {fructus industrialcs) it was decided that thev did not 
constitute an interest in land,” but that contracts with respeo> to the sale 
of the latter {fructus naturales), if it was contemplated that iho property in 
the crops should pass before their severance from the soil, did fall within 
the section, as relating to “ interests in lands.” Now, by the Sale of Goods 
Act, 1893, it is expressly provided that “ emblements, industrial growing 
crops, and things attached to or forming part of the land, which are agreed 
to be severed before sale or under the contract of sale,” are included in the 
term “ goods ” (s. 62, subs. 1) ; contracts for the sale of any of these things 
are now therefore governed by sec. 4 of that statute. 

A gift by will of the life-interest in a sum of money to the testator’s 
jyidow, to be paid^out of the proceeds of the sale of his real estate, is a gift 
of an ** interest in land” within sec. 9 of the Dower Act, 1833 {In re 
Thomas, Thomas Howell, 1886, 34 Ch. D. 166). 

The beneficial life - interest of a married woman in a trust fund, 
properly investgd by the trustees upon a mortgage of land, is an ** interest 
in land” within the Fines and Eecoveries Act, 1833 {Miller v. Collins, 
1896, 65 L. J. Ch. 353). 


Interest of Money. — These words in Sched. D of the Income 
Tax Act, 1853, are to be read according to their ordinary signification in 
the English language (per Fry, J., in Clerical, Medical, and General Life 
Assurance Society v. Carter, 1889, 22 Q. B. D. 444). 


Interest or Chargee — “interests and charges having priority 
to the settlement” (s. 20, subs. 2 (1) in Settled Land Act, 1882; see 
Orainge v. Wilberforce, 1889, 5 T. L. K. 436). 

r ■ . 

Interest Suit — A suit imthe Probate Division in which there 
is a dispute as to* the interest of a person in the estate of the deceased, 

“ Such a suit may arise either as a collateral question in a testamentary 
cause, in which case it may be tried apart from the main question at issue 
between the parties, or as an original suit where the right to administration 
of the effects of an intestate is disputed” (Powles and Oakley, Prooate and 
Mmmistration. 3rd ed., 400). Where the plaintiff disputes the intent or 
the defendant,ihe must specifically allege in his statement of claim that her 
-does so (Order 20, r. 9, E. S. C.). 
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INTERIM INCOME 


Interim Income — The income arising from an estate or fond 
until the happening of some contingency. In the case of contingent 
l^acies (q.v.) the tenant for life is entitled to the interim income of the 
fund set apart to meet them (AUhtisen v. WhMtell, 1867, L. B. 4 Eq. 295). 
See also Tenant fok Life ; Remaindekman ; Infants. • 


Interim Order — ^An order made by the Court to have^effect 
only for a time. Thus the Court or a judge may make an order for 
the interim preservation or custody of the subject-matter of a disputed 
contract (Order 50, r. 1, R. S. C.). 


Interlineation.— See Wills. 


Interlocutory. — See Injunction ; Motion; Ordeks. 


1 ntermeddle. — it was expresslyprovided by statute that “ no Court 
whatsoever shall intermeddle with any cause or causes of appeal upon this 
Act, but they shall be finally determined in the Quarter Sessions ” ; this, 
however, was held not to exclude the jurisdiction of the High , Court to 
issue a certiorari to bring up orders made by justices under the Act {B. v. 
Morcley, 1760, 2 Burr. 1041). The jurisdiction of the High Court is not 
taken away except by express words {ibid.). , 


interment. — See Burial; Corpse. 
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